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Bliss  &  Hubbard  vs.  Cutter  &  Ooye. 

When  negoAble  paper,  or  any  other  dainai  about  to  &11  due,  is  sent  by  the  hold- 
er to  hifl  agenl^  with  general  anthority  to  collect  it,  and  the  agent,  with  the 
erfdeoee  of  soch  anthefity  in  his  possession,  calls  on  the  debtor  for  payment, 
the  debt#  is  authorized  lo  pay  the  dalm,  eren  before  it  is  dne. 

The  phuntifBi  disoounted  a  draft,  drawn  by  B.  on  the  defendants,  and  took,  as 
security  for  its  acceptance  and  payment,  a  bill  of  lading  for  a  lot  of  flour  belong- 
ing to  B.  which  was  shipped  for  and  on  account  of  the  plaintiff,  to  be  held 
"sul^lect  to  the  order  of  the  cashier  of  the  P.  Bank,"  which  bank  was  the 
geneial  collecting  agent  of  the  plaintifib,  at  BuffiJo.  The  plaintiiTs  indorsed 
the  draft  to  the  bank  or  order,  and  sent  it  with  the  bill  of  lading,  to  the  bank 
for  collection;  and  the  defendants  accepted  the  draft  as  an  advance  on  the 
flour,  and  before  its  arriyal  sold  it,  as  the  fkctors  of  B.  On  its  arrival  they  were 
unable  to  get  poeoesrion  of  the  flour  without  the  order  of  the  cashier,  who  re- 
fused to  deliver  it,  on  the  ground  that  he  held  it  as  securi^  for  the  plaintiff^. 
For  the  purpose  of  getting  possession  of  the  flour,  in  order  to  fUflll  their  con- 
irui  of  sale,  the  defendants  paid  the  draft,  less  the  interest  for  the  time  it  had 
to  nm,  received  the  cashier's  order,  and  obtained  the  flour  and  delivered  it  to 
their  vendees,  and  received  the  proceeds.  Before  the  draft  feD  due,  the  bank 
fkiled,  aad  no  part  of  the  money  received  by  it,  on  the  draft,  was  paid  to  the 
phhrtHft.  BM,  that  the  plaintiffi  must  bear  Che  loss  occasioned  by  the  fldl- 
Qre  of  the  bank. 
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10         '  CASai  IN  THE  SUPREME  COURT. 

Bliss  V.  Cutter. 

THIS  waa  a  case  submitted  by  the  parties  without  action, 
under  the  372d  section  of  the  Coder  of  procedure,  upon  the 
following  case. 

The  plaintiflfs  were  private  bankers,  and  were  doing  busi- 
ness as  such  at  Toledo,  in  the  state  of  Ohio,  under  the  name 
and  style  of  Bliss  &  Hubbard.  The  defendants  were  commis- 
sion merchants,  and  at  the  times  herein  specified  were  doing 
business  as  such,  under  the  name  and  style  of  Cutter  &  Coye, 
at  Buffalo,  in  the  state  of  New  York.  On  the  27th  day  of 
October,  1853,  E.  B.  Brown,  who  was  then  at  Toledo,  drew  his 
draft  upon  the  defendants,  of  which  the  following  is  a  copy : 
«  $4300.  Toledo,  Oct  27, 1853. 

Ten  days  after  date,  pay  to  the  order  of  Bliss  &  Hubbard, 
forty-three  hundred  dollars  value  received,  which  place  to  ac- 
count of  E.  B.  Brown. 
To  Mess.  Cutter  &  Coye,  Buffalo." 

On  the  28th  day  of  October,  1853,  the  said  E.  B.  Brown  went  to 
the  plaintiffs,  at  Toledo,  to  get  the  draft  discounted,  and,  as  secu- 
rity for  the  acceptance  and  payment  thereof,  annexed  to  and 
delivered  with  the  draft,  a  bill  of  lading,  with  directions  written 
thereon,  of  which  the  following  is  a  copy : 

''ToUdo,  Oci.  28, 1853. 
Shipped  in  good  order,  by  E.  B.  Brown,  as  agent  ani  forward- 
er, on  board  the  prop.  Montezuma,  whereof  Anderson  is  master, 
bound  for  Tonawanda,  the  following  articles,  which  are  to  be 
delivered  in  like  good  order,  (dangers  of  navigation  only  except- 
ed,) unto  the  consignees  or  assigns,  as  marked  and  numbered  in 
the  margin. 

In  witness  whereof  the  master  hath  signed  two  bills  of  lading 
of  this  tenor  and  date. 

Act.  Bliss  &  Hubbard,  181  Bbls.  Flour 

care  of  J.  R.  Wheeler  &  Co.,  Charter  Oak. 

Tonawanda.  161  Brls.  Flour 

and  Cutter  &  Coye,  some  stained. 

Buffalo.  Star  City  Mills. 

398  Brls.  Flour 

Franklin  Mills. 
f  780  C.  C.  Lake  frt.  18, 131, 40. 
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Held  subject  to  the  order  of  Ca^i'r  Patchiu  Bk. 

Insured  in  Buffalo  Mutual  In.  Co.  for  $3800. 

J.  S.  Towx,  Clk." 

The  property  mentioned  in  the  bill  was  shipped  that  day,  and 
belonged  to  said  E.  B.  Brown.  The  plaintiifs  discounted  the 
drafb  and  took  the  same,  with  the  bill  of  lading  attached,  and 
indorsed  the  draft,  "Pay  Patchin  Bank  or  order, — Bliss  & 
Hubbard,"  and  forwarded  the  same,  on  the  same  day,  by  letter, 
to  the  Patchin  Bank,  at  Buffalo,  for  collection.  The  bill  of 
lading,  so  attached,  was  in  the  form  of  the  above  copy.  The 
Patchin  Bank,  on  the  30  th  day  of  October,  sent  the  draft,  with  the 
bill  of  lading  attached,  to  the  office  of  the  defendants,  in  Buffa- 
lo, for  acceptance,  and  the  defendants  accepted  the  same  on 
that  day,  by  writing  across  the  face  of  the  bill,  the  words  "  Ac- 
cepted, Cutter  &.  Coye."  They  at  the  same  time  detached  from 
the  draft  the  bill  of  lading  and  retained  it.  The  property 
reached  Tonawanda  on  the  2d  day  of  November,  1853,  and  the 
defendants  sent  their  order  to  Tonawanda  for  the  property,  but 
J.  R.  Wheeler  &  Co.,  to  whose  care,  at  that  place,  the  flour  was 
shipped,  by  reason  of  the  directions  on  the  bill  of  lading,  that 
the  flour  was  held  subject  to  the  order  of  the  cashier  of  the 
Patchin  Bank,  refused  to  deliver  it  to  the  defendants  or  their  order, 
without  the  order  of  such  cashier.  .  Thereupon  the  defendants 
went  to  the  cashier  of  the  Patchin  Bank  for  his  order,  that  the 
flour  be  delivered  to  them.  The  cashier  told  them  he  would  not 
give  such  order,  as  the  bank  held  the  flour  as  security,  on  behalf 
of  the  plaintiffs,  for  the  payment  of  the  draft.  Thereupon  the 
defendants  asked  the  cashier  if  he  would  give  them  an  order 
for  the  flour,  upon  their  paying  to  the  bank  the  amount  called  for 
by  the  draft,  the  bank  allowing  the  interest  for  the  six  days  the 
draft  still  had  to  run.  He  consented  so  to  do  ;  whereupon  the 
defendants  paid  to  the  bank,  on  the  3d  day  of  November,  1853, 
^295.05,  and  he  gave  them  the  draft  and  wrote  on  the  back  of 
the  bill  of  lading  and  delivered  it  to  them,  an  order  for  the  flour, 
in  these  words : 

"  Deliver  the  within  to  Cutter  &  Coye  or  order. 

S.  P.  Stokes,  Cashier." 


12  OASES  IN  THE  SUPREME  COUET. 

Bliss  V,  Cutter. 

The  defendants  obtained  the  flour  on  that  order  and  sold  it 
for  $3992.03.  On  the  7th  day  of  November,  1853,  the  Patchin 
Bank  failed,  and  suspended  payment,  and  the  money  has  never 
been  paid  to  the  plaintiffs.  They  called  upon  the  defendants 
for  the  money  but  the  defendants  refused  to  pay  it,  claiming 
that  they  had  paid  it  as  above  stated.  The  acceptance  of  the 
defendants  was  made  as  an  advance  upon  the  property  mentioned 
in  the  said  bill  of  lading  to  E.  B.  Brown.  The  defendants,  as 
the  factors  and  commission  merchants  of  the  said  E.  B.  Brown, 
had  sold  the  property  on  the  first  of  November,  1853,  to  arrive, 
and  they  paid  the  amount  aforesaid,  on  their  acceptance,  for  the 
purpose  of  getting  possession  of  the  flour,  so  that  they  could 
deliver  it  to  the  person  to  whom  they  had  so  sold  it.  •  The 
Patchin  Bank,  at  the  time  of  the  payment  of  the  said  money, 
was  a  banking  association  under  the  statutes  of  the  state  of 
New  York,  and  located  in  the  city  of  Buffalo,  with  a  capital  of 
$100,000,  and  it  was,  at  that  time,  reputed  to  be  good  and  re- 
sponsible. It  was  the  agent  of  the  plaintiffs  at  the  city  of 
Buffalo,  during  that  year,  for  the  purpose  of  making  their  collec- 
tions. The  amount  paid  by  the  defendants  has  never  been 
placed  to  the  credit  of  the  plaintiffs  on  the  books  of  the  Patch- 
in  Bank. 

John  Oansofiy  for  the  plaintiffs. 

Henry  W.  Rogers^  for  the  defendants. 

By  the  Courts  Greene,  J.  The  substance  of  the  transac- 
tion, disclosed  by  the  statement  submitted  in  this  case,  out  of 
which  this  controversy  arises,  is  this.  The  plaintiffs  discounted 
a  draft  drawn  by  Brown  on  the  defendants,  and  took  as  security 
for  its  acceptance  and  payment,  a  bill  of  lading  for  a  lot  of  flour 
belonging  to  Brown,  which  was  shipped  for  and  on  account  of 
the  plaintiffs,  to  be  held  subject  to  the  order  of  the  cashier  of 
the  Patchin  Bank,  which  bank  was  the  plaintiffs'  general  col- 
lecting agent  at  Buffalo.  The  plaintiffs  indorsed  tiiis  draft  to 
the  bank  or  order,  and  sent  it,  with  the  bill  of  ladbg,  to  the 
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bank  for  oonection.  The  defendants  accepted  the  draft  as  an 
adyance  on  the  flour,  and,  before  its  arriyal,  sold  it  as  the  factors 
of  Brown.  On  its  arriyal  they  were  unable  to  get  possession  of 
the  flour  without  the  order  of  the  cashier,  subject  to  which  it 
was  to  be  held.  The  cashier  refused  to  deKyer  it,  on  jihe  ground 
that  he  held  it  as  security  for  the  plaintiff.  And  for  the  pur- 
pose of  getting  possession  to  deliyer  the  flour  in  fulfillment  of 
their  contract  of  sale,  the  defendants  paid  the  draft,  less  the 
interest  for  the  time  it  had  to  run,  receiyed  the  cashier's  order, 
and  procured  and  deliyered  the  flour  to  their  yendees  and  re- 
ceiyed the  proceeds.  Before  the  draft  fell  due  the  bank  failed, 
and  no  part  of  the  money  receiyed  by  it  on  the  draft  has  been 
paid  to  the  plaintiffs. 

On  these  fiaicts  the  question  is,  which  party  must  bear  the  loss 
occasioned  by  the  fiiilure  of  the  bank.  It  is  claimed  by  the 
plaintiffs  that  the  bank,  which  had  been  appointed  by  them  as 
their  agent,  for  the  purpose  of  collecting  this  draft,  had  no  au- 
thority to  receiye  the  money  until  it  became  payable  according 
to  the  terms  of  the  draft ;  and  that  by  paying  it  before  it  was 
due,  the  defendants  thereby  made  the  bank  their  agent,  and 
consequently  that  the  loss  must  be  borne  by  them.  The  fact 
that  the  bank  was  a  mere  agent  of  the  plaintiffs  was  known  to 
the  defendants,  and  the  case  undoubtedly  depends  upon  the 
question  as  to  the  authority  of  the  bank  to  receiye  payment  of 
the*draft  before  it  fell  due.  That  the  bank  was  the  gen- 
eral agent  of  the  plaintiffs  for  the  purpose  of  making  their  col- 
lections, and  that  it  had  authority  to  collect  this  draft,  without 
any  specific  instructions  or  particular  restrictions  in  relation  to 
it,  are-conceded  facts  in  the  case.  .  And  the  question  is,  whether 
the  general  nature  of  the  agency,  considered  in  connection  with 
its  subject  matter,  did  not  authorize  the  defendants  to  suppose 
that  the  bank  had  that  power,  and  eyen  justify  the  bank  to  the 
plaintiffs  in  exercising  it.  When  a  piece  of  negotiable  paper,  or 
any  other  claim  about  to  Ml  due,  is  sent  by  the  holder  to  his 
agent,  with  general  authority  to  collect  it,  and  with  the  eyidence 
of  such  authority  in  his  possession,  the  agent  calls  on  the  debtor 
for  payment,  is  not  the  debtor  authorised  to  pay  that  claim,  eyea 
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before  it  is  due?  Is  he  not  authorized  to  place  the  same  con* 
fidence  in  the  agent  that  his  principal  has  done ;  and  should 
not  a  payment  thus  ma4e  in  good  faith  by  the  debtor,  where  the 
rights  of  third  perscfn^  have  not  intervened,  operate  as  an  ex- 
tinguishment of  the  claim,  as  between  him  and  the  creditor  7 
Take  the  case  of  an  attorney  to  whom  a  note  is  sent  for  collec- 
tion :  the  maker  is  willing  to  pay,  and  does  pay  it,  before  it 
falls  due,  and  in  the  mean  time  the  attorney  becomes  insolvent ; 
can  the  creditor  say  that  the  attorney  had  no  authority  to  re- 
ceive payment  until  the  maturity  of  the  paper,  and  thus  repu- 
diate his  acts,  and  compel  the  maker  to  make  good  the  loss 
which  the  creditor  has  sustained  by  his  unfortunate  selection  of 
an  agent  ?  It  is  argued  for  the  plaintiffs,  that  the  authority  to 
receive  the  money  is  specially  restricted  to  the  time  when  it 
becomes  payable ;  that  the  authority  is  to  collect  the  paper  ac- 
cording to  its  tenor  and  effect,  that  is,  when  it  becomes  due,  and 
not  before.  The  authority,  it  is  urged,  is  found  in  the  plain 
terms  of  the  instrument,  and  is  limited  by  those  terms,  thus 
strictly  and  literally  construed.  If  this  be  so,  why  is  he  not 
prohibited  from  receiving  it  after  it  becomes  due,  as  well  as  be- 
fore? The  cases  of  Pamther  v.  GaitskUl,  (15  East,  432;) 
Burbridge  ^7.  Manners,  (3  Campbell,  193;)  and  Morley  y. 
Culverwell,  (7  Mees.  ^  Wels,  174,)  are  cited  by  the  plaintiffs 
in  support  of  the  position  assumed  by  them.  In  Parnther  v. 
Oaitskill,  the  defendant  was  the  owner  of  a  share  in  a  literary 
institution  in  London,  one  of  the  rules  of  which  was,  that  if  any 
proprietor,  being  desirous  of  disposing  of  his  share  in  the  insti- 
tution, should  by  writing  under  his  hand  signify  the  same  to 
the  managers,  and  mention  therein  the  name,  &c,,  of  the  per- 
son to  whom  he  desired  to  transfer  the  same,  such  person  (un- 
less he  was  the  legitimate  son  of  the  proprietor)  should  be 
balloted  for  at  the  next  meeting  of  the  managers ;  and  if  he 
should  be  approved  of  by  two-thirds  of  the  managers  present, 
the  share  should  be  thereupon  immediately  vested  in  that  per- 
son. The  defendant  put  into  the  hands  of  one  of  the  clerks  of 
the  institution  a  note,  in  the  following  words :  "  Gentlemen, 
lutving  disposed  of  my  sbars  in  the  London  institution  to  (hero 
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a  blank  was  left  for  the  name,)  I  beg  leave  to  have  him  elected 
in  my  place  as  a  proprietor  of  the  said  institution."  •  The  plain- 
tiff agreed  with  the  clerk  for  the  purchase  of  this  share  at  £80, 
and  the  blank  in  the  above  letter  was  filled  by  the  clerk.  The 
letter,  after  this,  remained  in  his  possession,  and  was  not  pre* 
sented  to  the  committee,  nor  did  he  pay  the  £80  received  from 
the  plaintiff  to  the  defendant,  but  absconded  with  it.  Before 
the  defendant  was  informed  of  this  transaction  he  wrote  the 
society  a  letter  revoking  all  power  and  authority  to  transfer  the 
said  share,  stating  that  he  had  not  received  the  purchase  money 
or  had  the  name  of  any  person  submitted  to  him  as  the  intended 
purchaser.  The  court  held  that  until  the  name  of  the  proposed 
purchaser  had  been  submitted  to  the  proprietor  and  approved 
by  him,  the  sale  was  not  complete,  and  consequently  that  the 
agent  had  no  authority  to  receive  the  money.  Lord  EUenbo- 
rough  says,  "  Every  person  who  pays  money  beforehand,  pays  it 
at  his  own  risk.  The  agent  could  not  have  claimed  the  money 
until  it  was  due  to  the  principal."  And  Bayley,  J.,  says,  '^  if 
goods  are  to  be  paid  for  on  delivery,  and  the  vendee  will  pay  for 
them  to  one  who  acts  as  agent  on  behalf  of  the  vendor,  before 
they  can  be  delivered,  he  thereby  constitutes  that  person  his 
own  agent  until  the  time  when  the  money  ought  to  be  paid  to 
him,  and  must  stand  to  the  loss  if  it  be  misapplied."  This 
language  seems  to  give  some  countenance  to  the  plaintiffs'  posi- 
tion in  this  case,  but  the  decision  was  placed  upon  the  ground 
that  the  sale  had  not  been  completed  by  the  agent ;  that  he  had 
no  authority  to  make  a  sale,  but  merely  to  obtain  a  purchaser^ 
and  when  read  in  connection  with  the  facts  of  the  case  and  the 
avowed  principle  upon  which  the  court  proceeded,  the  language 
of  the  learned  judges  contains  no  authority  for  the  plaintiffs. 
The  cases  of  Burbridge  v.  Manners^  and  Morhy  v.  Ctdverwellj 
were  actions  on  negotiable  paper  which  had  been  paid,  and  sub- 
sequently and  before  due  had  been  received  by  the  plaintiffs,  for 
value,  without  notice.  In  the  first  case,  Lord  Ellenborough 
says, ''  payment  means  payment  in  due  course  and  not  by  antici- 
pation." In  the  latter  case,  Lord  Abinger  said, "  the  contract  of 
4lie  drawer  and  of  each  indorser  is,  that  the  bill  shall  be  pud 
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by  the  acceptor  at  its  maturity — ^not  before  it  is  due ;"  and 
Baron  Parke  adds,  ^  I  am  of  opinion  that  nothing  will  discharge 
the  acceptor  or  drawer  except  payment  according  to  the  law 
merchant — ^that  is,  payment  of  the  bill  at  maturity."  Unques- 
tionably this  is  so,  as  between  a  party  who  has  once  paid  a 
negotiable  bill  and  a  bona  fide  holder  who  has  afterwards 
received  it  for  value,  before  due.  The  language  above  quoted 
from  the  opinions  of  these  eminent  jurists,  when  considered  in 
connection  with  the  fiusts  of  the  cases,  and  restricted  as  it  must 
be,  in  its  authority^  to  those  facts,  is  but  a  reiteration  of  this 
familiar  principle.  Payment  at  any  time  as  between  the  im- 
mediate parties  to  negotiable  paper,  operates  as  an  extinguish* 
ment  of  all  liability  upon  it,  but  a  different  rule  prevails  when, 
by  any  means,  that  paper  SeJIs  into  the  hands  of  a  bona  fide 
holder  for  value,  before  due.  The  question,  then,  still  remains 
unanswered  by  authority,  has  the  draft  in  question  been  paid 
as  between  these  parties  7  and  that  resolves  itself  into  a  question 
as  to  the  authority  of  the  bank  to  receive  this  money  before 
the  draft  fell  due. 

I  think  the  error  of  the  plaintiffs'  position  lies  in  the  as- 
sumption that  the  terms  of  the  draft  comprehended  and  expli- 
citly indicated,  both  to  the  defendants  and  the  bank,  all  the 
power  possessed  by  the  latter  in  relation  to  the  oollection  of  the 
clraft.  This  was  a  commercial  transaction,  and  I  think  we 
may  and  must  look  beyond  the  terms  of  the  paper,  to  the 
ordinary  and  well  known  course  of  busings  in  such  cases,  for 
evidence  of  the  intentions  of  the  principal  and  the  authority 
of  the  agent  It  is  no  uncommon  occurrence  for  those  liable  on 
commercial  paper  to  provide  for  its  payment,  and  actually  to 
make  payment  to  banks  and  other  collecting  agents,  before  it 
becomes  due.  Such  payments,  instead  of  operating  to  the 
prejudice  of  the  holders,  promote  that  promptness  so  essential 
to  commercial  transactions. 

Looking  at  the  character  of  the  transaotioii  and  the  relations 
of  the  parties,  without  limiting  ourselves  to  the  task  of  spelling 
or  parsing  out  the  authority  by  the  literal  meaning  of  the  terms 
of  the  draft  on  the  one  hand,  or  seeking  for  it  in  any  of  the 
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special  facts  of  this  case  on  tbo  other,  we  come  to  the  question 
upon  which  the  legal  proposition  involved  in  this  case  depends. 
What  was  the  thing  which  the  bank  was  authorized  by  the  plain- 
tiffs to  do  ?  It  was  to  collect  and  receive  the  money  due  on  this 
draft,  and  I  see  nothing  in  the  authority  thus  conferred  upon 
their  agent,  or  in  the  subject  matter  to  which  it  relates,  indica- 
ting an  intention  on  their  part  to  prohibit  the  agent  from  receiv- 
ing the  money  until  the  day  it  fell  due.  The  case  differs 
essentially  from  that  of  a  bond  and  mortgage  or  other  security 
having  a  long  time  to  run,  indicating  a  permanent  investment 
on  the  part  of  the  creditor  of  his  funds,  and  an  intention  to 
keep  them  thus  invested  and  secured.  But  that  is  not  the  case 
we  have  to  decide ;  and  it  is  unnecessary  to  intimate  any  opinion 
upon  it. 

In  the  case  under  consideration,  the  authority  of  the  bank 
was  to  receive,  as  it  was  the  object  of  the  plaintiffs  to  procure, 
payment  of  this  draft.  The  defendants  have  paid  it,  with  the 
interest  to  the  time  of  the  payment,  which  was  the  value  at  that 
time  of  the  money  due  upon  it,  and  but  for  the  unforeseen  event 
of  the  failure  of  the  bank,  it  would  hardly  have  occurred  to  any 
one,  and  last  of  all  to  the  plaintiffs^  that  that  authority  was 
limited  to  the  day  when  the  draft  fell  due.  To  give  legal  effect 
to  such  an  after-thought  would,  in  my  opinion,  be  doing  violence 
to  the  previous  intentions  of  all  the  parties,  and  injustice  to  the 
good  faith  with  which  the  defendants  have  acted  in  this  matter. 

I  think  there  should  be  judgment  for  the  defendants,  on  the 
case. 

[GENEaEE  Qeneral  Term,  September  4,  1854.  Marvin^  Bowen  and  Greene, 
Justices.]  / 
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Tbo  defendants  oonreyed  to  the  plaintiffk  certain  lands,  by  a  deed  containing  a 
covenant  for  quiet  enjoyment  Previous  to  the  sale  a  part  of  the  lands  had 
been  returned  to  the  comptroller,  and  sold  by  him  for  unpaid  taxes.  On  the 
last  day  for  the  redemption  of  the  lands,  the  plaintiffs  paid  the  amount  of  such 
taxes,  and  the  charges,  into  the  comptroller's  office,  and  redeemed  the  lands 
fh)m  the  sale.  Held,  that  an  action  would  not  lie  to  recover  from  the  defend- 
ant the  amount  so  paid ;  the  payment  having  been  made  voluntarily,  and  with- 
out any  request  on  the  part  of  the  defendant,  and  there  having  been  no 
eviction. 

IN  January,  1846,  the  defendant  conveyed  to  the  plaintiffs  cer- 
tain lands  in  Cattaraugus  county,  by  a  deed  containing  a  cov^ 
enantfor  quiet  enjoyment.  Previous  to  the  sale,  a  part  of  the 
lands  had  been  returned  to  the  comptroller,  and  sold  by  him  for 
unpaid  taxes.  On  the  16th  day  of  December,  1850,  being  the 
last  day  for  the  redemption  of  the  lands,  and  before  the  time  to 
redeem  had  expired,  the  plaintiffs  paid  the  amount  of  such  taxes, 
and  the  charges,  into  the  comptroller's  oiSSce,  and  redeemed  the 
lands  from  the  sale.  This  action  was  brought  to  recover  the 
money  so  paid.  The  cause  was  tried  at  the  Cattaraugus  circuit 
in  September,  1858,  by  the  court,  without  a  jury.  The  facts 
above  stated  having  been  proved,  the  court  decided  that  the  ac- 
tion could  not  be  maintained  ;  there  having  been  no  payment  of 
money  at  the  request  of  the  defendant,  and  no  eviction.  The 
plaintiffs  appealed. 

H.  W.  Harrington,  for  the  appellants. 

A.  6r.  Rice,  for  the  defendant. 

By  the  Court,  Greene,  J.  The  plaintiffs  have  alleged  in  their 
complaint,  and  were  bound  to  prove  on  the  trial,  that  the  money 
which  they  seek  to  recover  in  this  action  was  paid  by  them  at  the 
defendant's  request.  No  express  request  was  proved,  but  the 
plaintiffs  insist  that  from  the  facts  proved  on  the  trial  the  law 
implies  a  request,  and  adjudges  the  defendant  liable  to  pay 
accordingly. 
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Upon  principle  this  seems  to  be  a  very  clear  case.  The 
plaintiffs  purchased  a  piece  of  land  of  the  defendant,  and  in  the 
conveyance  which  they  took  provided  for  their  own  security  by 
such  a  covenant  as  they  thought  proper  to  exact  and  the  defendant 
was  willing  to  execute.  The  rights  of  the  parties  under  that  cove- 
nant are  well  settled  and  understood,  and  there  is  no  pretense 
that  it  has  been  broken.  But  it  is  supposed  that  there  is  some- 
thing in  the  peculiar  circumstances  of  this  case  from  which  the 
plaintiffs  derived  a  right  to  pay  the  money  in  question  and  charge 
the  defendant  with  it  in  this  action.  And  the  cases  of  Hunt  v. 
Amidon,  (4  £S«,  345 ;)  McCrea  v.  Ptirmort,  (16  Wend.  460 ; 
S.  C.  5  Paige,  620 ;)  and  Exall  v.  Partridge,  (S  Dum.  ^ 
Easty  308,)  are  cited.  In  Exall  v.  Partridge,  the  plaintiff  had 
left  his  carriage  with  one  of  the  defendants  for  repairs,  upon 
premises  which  had  been  leased  to  all  the  defendants,  and  upon 
which  rent  was  then  due.  The  carriage  was  distrained  for  rent, 
which  the  plaintiff  \?as  compelled  to  pay  to  procure  its  release. 
The  plaintiff  paid  the  rent  and  brought  his  action  for  money 
paid  to  the  use  of  the  defendants.  The  court  sustained  the  ac- 
tion, on  the  ground  that  the  defendants,  being  liable  to  pay  the 
rent,  and  the  plaintiff  having  been  compelled  to  pay  it  to  procure 
the  release  of  his  carriage  from  the  distress  warrant,  the  law  im- 
plied a  promise  to  refund  the  money.  It  will  be  observed  that 
the  defendant  Partridge  was  responsible  to  the  plaintiff  for  the 
safe  return  of  the  carriage,  and  the  only  question  raised  at  the 
trial,  and  upon  which  Lord  Kenyon  nonsuited  the  plaintiff,  was 
that  the  other  defendants  had  assigned  their  interest  in  the  lease 
before  the  carriage  was  left  with  Partridge,  and  that  the  plaintiff 
had  knowledge  of  this  fact.  In  the  case  of  McCrea  v.  Purmort, 
the  plaintiff,  Purmort,  prior  to  1812,  was  in  possession  of  35 
acres  of  land  under  color  of  title.  Having  discovered  that  the 
title  was  in  McCrea,  he  entered  into  a  contract  with  him  to  pur- 
chase it,  and  afterwards,  and  before  McCrea  conveyed  to  him, 
mortgaged  it  to  the  state  for  $1000.  The  state  foreclosed  the 
mortgage,  and  on  the  sale  the  land  was  bid  off  in  the  name  of 
McCrea.  Afterwards,  and  in  1819,  McCrea  and  Purmort  made 
another  arrangementy  by  which  McCrea  conveyed  to  Purmort 
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and  took  his  bond  and  mortgage  for  the  amount  due  on  the  con- 
tract of  1812  and  the  state  mortgage,  representing  to  Purmort 
that  he  had  paid  that  mortgage.  The  mortgage  given  by  Pur- 
mort in  1819  was  paid  by  him,  and  the  state  mortgage  not  hav; 
ing  been  paid,  the  attorney  general  commenced  a  foreclosure 
against  Purmort,  whereupon  h6  filed  a  bill  against  the  attorney 
general  and  McCrea,  setting  forth  these  facts  and  praying  that 
McCrea  might  be  decreed  to  pay  the  state  mortgage,  and  that 
the  suit  commenced  by  the  attorney  general  might  be  stayed 
until  the  other  suit  could  be  got  at  issue,  and  that  both  suits  be 
heard  together.  On  the  hearing  of  the  suit  brought  by  Purmort 
against  McCrea,  the  chancellor  decreed  that  McCrea  should  pay 
the  state  mortgage  and  the  costs  of  both  suits.  This  decree  was 
aflBrmed  in  the  court  for  the  correction  of  errors.  In  this  case 
it  will  be  seen  that  Purmort  had  been  induced  to  pay  McCrea 
the  amount  due  on  the  state  mortgage,  by  the  representation  of 
McCrea,  that  he  had  already  paid  or  become  liable  to  pay  it,  and 
had  provided  for  it ;  and  the  chancellor  held  that  he  was  bound 
in  equity  to  make  that  representation  good.  The  late  Justice 
Cowen.  who  delivered  the  opinion  in  the  court  for  the  correction 
of  errors,  discussed  at  length  the  question  as  to  the  right  of  the 
complainant  to  show  by  parol  evidence  the  true  consideration  of 
the  deed  from  McCrea  to  Purmort,  and  held  that  a  different  con- 
sideration might  be  shown  from  that  expressed  in  the  deed.  It 
is  clear  that  this  case  has  no  application  to  the  one  under  consid- 
eration. In  the  case  of  Hunt  v.  Amidon,  a  conveyance  of  land 
had  been  made  by  Amidon  to  one  Wheeler,  who  gave  Amidon  a 
bond  and  mortgage  to  secure  a  part  of  the  purchase  money. 
Amidon  assigned  the  mortgage  to  one  Taylor.  Afterwards 
Wheeler  reconveycd  to  Amidon,  who  gave  Wheeler  a  bond  of  in- 
demnity against  his  bond.  Amidon  then  conveyed  to  one  Bab- 
cock  with  warranty,  who  conveyed  to  Hunt,  the  plaintiff,  by 
quitclaim.  Taylor  afterwards  commenced  a  foreclosure  of  his 
mortgage,  obtained  a  decree  of  foreclosure,  and  sold  the  prem- 
ises. On  the  sale  Hunt  bid  in  the  premises  for  $470,  and 
brought  an  action  against  Amidon  for  money  paid  to  his  use. 
The  supreme  court  held  that  the  action  could  not  be  sustained. 
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The  court  for  the  correction  of  errors  reversed  the  judgment : 
Chancellor  Walworth,  who  delivered  the  opinion,  holding  that 
the  decree  and  the  sale  under  it,  in  the  foreclosure  suit,  amount- 
ed to  an  eviction,  in  equity.  Upon  this  ground  the  plaintiflF  was 
clearly  entitled  to  recover  for  the  breach  of  the  covenant  of  war- 
ranty in  the  deed  to  Babcock,  his  grantor. 

These  cases  are  all  distinguishable  from  the  case  under  con- 
sideration by  peculiar  fac^s  existing  in  each  case,  upon  which  the 
judgment  of  the  court  was  clearly  founded.  This  fact  renders  crit- 
icism, which  is  precluded  by  the  authority  of  the  last  two  cases, 
unnecessary  in  all.  It  is  sufficient  that  none  of  them  afford  any 
authority  for  this  action.  The  plaintiffs'  covenant  for  quiet  en- 
joyment has  never  been  broken,  for  the  reason  that  there  never 
was  any  eviction.  They  were  not  compelled  by  legal  process  to 
pay,  as  was  the  case  in  Hunt  v.  Amidoii  and  Exall  v.  Partridge. 
And  as  they  had  no  covenant  against  incumbrances,  they  had  no 
right  to  pay  them  voluntarily  and  without  any  request  on  the 
part  of  the  defendant,  and  charge  him  with  such  payment.  It 
is  no  answer  to  say  that  it  would  be  a  hardship  for  the  plaintiffs 
to  be  compelled  to  wait  until  they  were  evicted  and  then  sue  for 
the  purchase  money  and  lose  the  enhanced  value  of  the  land  and 
improvements.  But  for  the  covenant  for  quiet  enjoyment  they 
could  not  even  recover  the  purchase  money,  in  a  case  free  from 
fraud  ;  and  if  they  desired  a  remedy  adequate  to  other  contingen- 
cies, they  should  have  provided  for  it  by  appropriate  covenants. 
These  covenants  have  been  long  in  use,  and  the  rights  and  rem- 
edies of  parties  under  them  have  been  long  and  well  settled  ; 
and  it  is  a  sufficient  answer  to  this  action,  under  such  circum- 
Btances,  that  there  is  no  precedent  for  it. 

I  think  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

[Obnbsbe  Genbral  Term,  September  4, 1864.    Marvin^  Bowen  and  Greene, 
Justices.] 
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Aasesson  are  not  liable,  in  a  ciyil  action,  fbr  assesBing  property  which  is  by  law 
I  80h  126'         exempt  (torn  taxation. 

For  all  the  purposes  of  the  assessment,  assessors  have  jurisdiction  over  all  the 
inhabitants  of  their  town.  The  inquiry  which  they  are  required  by  the  stat- 
ute to  make,  preparatory  to  their  assessment,  is  a  judicial  etct ;  and  no  action 
can  be  maintained  against  them  for  any  eiror  which  they  may  conmiit  in  the 
performance  of  that  duty. 

fllHIS  was  an  action,  brought  in  a  justice's  court,  against  the 
X  defendants  as  assessors  of  the  town  of  Boston,  in  the  county 
of  Erie,  for  assessing  the  plaintiff,  who  claimed  to  be  a  minister 
of  the  gospel,  and  that  he  had  not,  at  the  time  of  such  assess- 
ment, property  exceeding  $1500  in  value.  On  the  trial,  in  the 
justice's  court,  the  plaintiff  gave  evidence  tending  to  prove  the 
above  facts,  and  that  he  had  paid  the  tax  assessed  upon  him  by 
the  defendants.  The  plaintiff  recovered  a  judgment  in  the 
justice's  court,  for  the  amount  of  the  tax,  which  judgment  was 
affirmed  by  the  county  court  on  appeal,  and  the  defendants  be- 
low appealed  to  this  court. 

A.  Samtif  for  the  appellants. 

Horace  BoieSf  for  the  respondent 

By  the  Courts  Greene,  J.  The  question  hi  this  case  is,  can 
the  defendants  be  held  liable,  in  a  civil  action,  for  assessing  a 
person  who  is  not  liable  to  assessment.  And  this  question  de- 
pends upon  another,  did  the  defendants,  in  making  this  assess- 
ment, act  judicially ;  or,  in  other  words,  had  they  a  judgment  to 
exercise  in  this  case,  upon  the  question,  whether  the  plaintiff 
did  or  did  not  belong  to  that  class  of  persons  who,  by  the  provis- 
ions of  the  statute,  are  exempt  from  taxation  ? 

The  revised  statutes  (1  R.  S.  891,  §  8)  direct  the  assessors 
"  to  ascertain,  by  diligetit  inquiry,  the  names  of  all  the  taxable 
inhabitants  in  their  respective  towns,  &c.,  and  all  the  taxable 
pxopertyi  real  and  personal,''  &c. ;  and  having  done  so,  they  are 
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required  to  prepare  an  assessment  roll,  in  which,  among  other 
things,  they  shall  set  down  "  the  names  of  all  the  taxable  in- 
habitants," &c.  The  1st  and  2d  titles  of  the  chapter  of  the  re- 
vised statutes  relating  to  taxation,  contain  sundry  provisions 
declaring  what  persons  and  property  shall  be  liable  to  taxation, 
and  creating  certain  exceptions,  or  exempting  certain  property 
and  the  property  of  certain  classes  of  persons,  to  a  specified 
amount,  from  taxation.  The  8th  sub.  of  $  4  of  tit.  1  provides 
that  the  personal  property  of  "  every  minister  of  the  gospel  or 
priest  of  any  denomination,  and  the  real  property  occupied  by 
him,  to  the  value  of  f  1500,"  shall  be  exempt  from  taxation. 
This  subdivision  exempts  the  property  of  a  certain  cltzss  of 
persons  from  taxation ;  but  how  is  it  to  be  ascertained  what  par» 
ticular  persons  belong  to  the  general  class  described  in  the  sub- 
division  ?  The  eighth  section  of  title  two  answers  the  question, 
and  provides  that  the  assessors  shall,  by  diligent  inquiry,  ascer- 
tain this  fact.  The  law  furnishes  no  rule  of  evidence  for  their 
guide,  but  leaves  the  whole  question,  for  the  purposes  of  t/U 
assessment,  to  the  judgment  of  the  assessors,  upon  the  evidencs 
which  their  inquiries  shall  elicit. 

I  should  have  had  no  doubt  on  this  question  but  for  the  case 
of  Prosser  v.  Secor,  (5  Barb,  607,)  which  seems  to  be  entirely 
in  point,  and  directly  opposed  to  this  view  of  the  case.  I  have 
examined  that  case  carefully,  as  well  as  the  authorities  cited  by 
the  learned  justice  who  delivered  the  opinion,  and  in  my  judgment 
the  case  cannot  be  sustained.  The  case  of  Suydam  v.  Keys^ 
(18  John,  444,)  was  an  action  of  trover  to  recover  a  quantity  of 
flour  sold  by  the  defendant  as  collector  of  a  school  district,  by 
virtue  of  a  warrant  issued  by  the  trustees,  for  a  tax  levied  by 
them.  The  plaintiff  owned  some  mills  in  the  district,  but  acta- 
ally  resided  in  the  city  of  New  York.  The  defendant  attempted 
to  justify  under  the  warrant.  .  By  the  statute  under  which  the 
trustees  acted,  the  taxable  inhabitants  of  the  district  were 
authorised  to  vote  a  tax  "  upon  the  resident  inhabitants  of  ths 
district^  and  the  trustees  were  requirej  to  raise  the  sum  so 
TOted,  by  a  rate^bill,  or  tax  list,  on  all  such  inhabitants.  Th« 
court  held  that  the  plaintifiii  not  being  taxable  inhabitiatSi  the 
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trustees  had  no  authority  to  impose  a  tax  on  them.  This  case 
is  an  illustration  of  that  class  of  cases  where  the  action  of  the 
officer  is  void  for  want  of  jurisdiction.  The  plaintiif  was  not 
one  of  the  class  of  persons  mentioned  in  the  statute.  In  regard 
to  siich  persons,  the  trustees  were  not  charged  with  the  perform- 
ance of  any  duty,  or  the  exercise  of  any  power  or  discretion, 
and  there  was  no  color  of  authority  in  the  statute  for  their  acts. 
An  example  of  another  class  of  cases  where  the  assessors  have 
jtirisdiciion  but  where  their  acts  are  erroneous,  is  found  in  the 
case  of  Henderson  v.  Brown,  (1  Caines,  92.)  That  was  an 
action  brought  against  the  collector  of  the  tax  levied  by  the 
United  States,  under  the  act  of  July  14,  1798.  By  that  act 
dwelling  houses  and  the  lots  on  which  they  were  erected,  were 
included  in  one  class  of  taxable  property,  and  were  to  be  taxed 
in  a  particular  manner ;  and  all  lands,  except  those  on  which 
dwelling  houses  were  erected,  were  included  in  another  class, 
and  subjected  to  another  mode  of  taxation.  The  assessors  had 
assessed  the  plaintiff's  theater  as  a  dwelling  house.  The  de- 
fendant levied  upon  a  quantity  of  silver  coin  to  satisfy  this  tax, 
and  the  plaintiff  brought  an  action  of  trespass.  The  defendant 
gave  the  assessment  and  warrant  in  evidence  as  a  justification. 
It  was  contended  on  the  part  of  the  plaintiff  that  the  act  did 
not  authorize  the  assessors  to  assess  his  theater  as  a  dwelling 
house,  and  that  therefore  their  acts  were  void.  But  the  court 
held  that  as  the  assessors  had  power  to  tax  the  property  in 
question,  either  as  a  dwelling  house  or  otherwise,  the  error  in 
taxing  it  as  a  dwelling  house,  when  in  point  of  fact  it  was  not 
such,  did  not  make  the  proceeding  void.  This  principle  is  recog- 
nized by  the  case  of  Prosser  v.  Secor,  and  the  distinction  between 
the  two  classes  of  cases  is  a  familiar  one  in  the  books.  The 
question  is,  to  which  class  does  the  case  under  consideration 
belong.  After  citing  the  provisions  of  the  statute  prescribing 
the  duties  of  assessors,  the  learned  justice  who  delivered  the 
opinion  in  that  case  says,  '^  It  will  be  seen  it  is  made  their  duty 
to  ascertain  who  aref  taxable  and  who  not,  by  diligent  in- 
quiry, and  they  have  no  authority  to  enter  any  person's  name 
«pon  the  aeeeflBmeat  roll  whose  property  is  by  law  exempt 
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from  taxation.  They  have  no  jurisdiction  over  such  persons  or 
their  property."  To  this  proposition  I  cannot  agree.  For  what 
purpose  are  they  to  ascertain,  by  the  inquiry  required  by  the 
8th  section,  who  are  taxable  inhabitants  ?  The  answer  is  given 
in  the  next  section,  in  these  words :  "  they  shall  prepare  an 
assessment  roll  in  which  they  shall  set  down  in  four  separate 
colamDS,  and  according  to  the  best  information  in  their  power, 
1st,  in  the  first  column  the  names  of  all  the  taxable  inhabitants 
of  the  town  or  ward."  The  assessment  roll  is  the  mere  result 
of  the  inquiry  directed  by  the  statute ;  it  is  to  contain  the 
names  of  those  who  have  been  ascertained  by  that  inquiry  to  be 
taxable  inhabitants.  The  inquiry  and  ascertainment  are  acts 
essentially  judicial  in  their  nature,  involving,  in  many  cases, 
the  decision  of  questions  of  law  and  fact.  The  law  which  im- 
poses this  duty  on  its  ofiScers  cannot  reasonably,  and  in  my 
judgment  does  not  in  fact,  exact  infallibility  on  their  part,  or 
require  them  to  act  at  their  peril  in  discharging  it.  The  nature 
of  the  duty,  and  the  language  of  the  statute  prescribing  it,  are 
alike  inconsistent  with  this  position.  The  statute  requires  dili- 
gence on  their  part  in  prosecuting  the  inquiries  which  it  directs 
them  to  make,  and  directs  them  as  to  the  manner  of  making  up 
their  roll.  The  direction  is  to  place  upon  the  roll  the  names  of 
the  taxable  inhabitants,  but  this  is  a  duty  of  no  little  difficulty, 
in  the  performance  of  which  errors  may  frequently  occur,  not- 
withstanding the  utmost  diligence  and  good  faith  on  the  part  of 
the  assessors,  and  the  performance  of  the  duty  "  according  to 
the  best  information  in  their  fOwerP  is  all  that  by  the  lan- 
guage of  the  statute  is,  or  in  the  nature  of  the  case  can,  reason- 
ably be  required  of  the  officer. 

The  case  of  Easton  and  others  v.  Calendar,  (11  Wend.  90,) 
was  an  action  of  trespass,  brought  by  the  plaintiff  against  the 
trustees  of  a  school  district  who  had  issued  a  warrant,  upon 
which  the  property  of  the  plaintiff  had  been  sold  for  a  tax 
assessed  by  them.  In  making  the  assessment  the  trustees  had 
taken  the  sum  voted  by  the  district,  and  added  to  it  the  per 
centage  allowed  to  the  collector,  and  taken  the  aggregate  as  the 
basis  of  their  apportionment    It  was  also  proved  that  the 
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Barnes  of  some  of  the  taxable  inhabitants  in  the  district  were 
not  on  the  list.  The  court  held  that  the  trustees  were  not 
liable  as  trespassers ;  that  they  had  jurisdiction  to  make  the 
assessment,  and  that  for  the  errors  committed  in  doing  it,  no  ac- 
tion would  lie  against  them.  Nelson,  J.  said,  "the  trustees  are 
to  determine  who  are  and  who  are  not  taxable,  within  the  pro- 
visions of  the  statute.  Sections  76  to  78  (1  R.  S.  452)  show 
that  the  duty  of  ascertaining  the  taxable  inhabitants  is  involved 
in  considerable  difficulty,  and  that  an  error  in  this  respect  may 
arise  as  well  from  a  misjudgment  of  the  law  on  the  part  of  the 
officers,  as  a  mistake  in  fact.  They  are  bound  to  act^  and  to 
exercise  their  best  judgment  in  the  apportionment  of  the  tax  ; 
and  if  they  confine  themselves  within  the  limit  of  the  statute, 
though  they  may  err  in  point  of  law  or  in  judgment,  they  should 
not  be  either  civilly  or  criminally  answerable  if  their  motives 
are  pure."  Though  the  case  cited  cannot  be  said  to  be  a  direct 
authority  upon  the  point  under  consideration,  the  reasoning  of 
the  learned  justice  fully  sustains  the  position  I  have  taken,  as 
to  the  duty  of  the  assessors  to  determine  who  are  and  who  are 
not  taxable^  withiti  the  provisions  of  the  statute.  True,  they 
must  "confine  themselves  within  the  limits  of  the  statute,"  but 
to  inquire  and  ascertain  who  are  taxable  inhabitants,  and  as  a 
necessary  consequence,  to  determine  in  cases  of  doubt,  is  the 
precise  duty  enjoined  upon  them  by  the  statute.  The  facts  of 
this  case  forcibly  illustrate  the  truth  of  this  proposition.  The 
prpof  on  the  trial  was,  that  the  plaintifi'  had  preached  and  offi- 
ciated as  a  minister  of  the  Evangelical  Lutheran  Society,  in  the 
town  of  Eden,  several  years  ago,  and  that  lie  afterwards  preach- 
ed in  Buffalo ;  that  he  had  since  removed  on  to  a  farm,  and 
was  engaged  in  fanning;  that  some  two  or  three  years  before 
the  trial,  he  s&id  he  had  quit  preaching  and  gone  to  farming, 
and  that  he  had  frequently  declared  that  he  did  not  intend  to 
pursue  his  priestly  calling  any  longer.  The  whole  evidence  in 
the  case  showed  that  he  was  then  engaged  in  farming,  and  the 
extent  of  the  evidence  tending  to  show  that  he  was  then  a  minis- 
ter of  the  gospel  waa,  that  he  had  preached  oa  one  or  two  ooca- 
ttona  a  &w  months  before  tiie  trial    It  wa^,  to  say  the  leaatof 
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it,  a  fair  question  for  the  assessors  to  determine,  ivhether  the 
plaintiff  was  a  "minister  of  the  gospel  or  priest  of  any  denomi- 
nation,-' within  the  meaning  of  the  statute.  The  proposition, 
that  "  once  a  priest  always  a  priest,"  may  be  well  enough  as  an 
ecclesiastical  maxim,  but  it  will  hardly  be  claimed,  I  take  it, 
that  one  who  abandons  that  calling  and  takes  up  another,  is  still 
entitled  to  the  statute  exemption  from  taxation.  If  the  question 
of  fact  was  before  us,  I  should  have  no  difficulty  in  saying  that 
the  determination  of  the  assessors  upon  it  was  much  better  jus- 
tified by  the  evidence  than  the  verdict  of  the  jury. 

Other  illustrations  might  be  added.  The  fourth  section  of  title 
first,  page  three  hundred  and  eighty-eight,  of  the  revised  stat- 
utes, exempts  certain  property  from  taxation.  The  exemptions 
are  not  specific,  but  apply  to  classes  of  property ;  and  the  duty 
of  ascertaining  what  is  taxable  property,  when  the  question 
arises  under  one  of  the  general  clauses  of  this  section,  is  often 
one  of  the  utmost  nicety  and  difficulty.  Take,  for«  instance,  the 
very  general  language  of  the  ninth  subdivision,  which  is,  "  all 
property  exempted  by  law  from  execution."  We  have  a  variety 
of  statutes  creating  those  exemptions,  under  which  questions 
which  engage  the  profound  attention  and  elicit  the  divided  opin- 
ions of  the  ablest  jurists,  are  daily  arising.  Yet  the  difficulty 
in  dealing  with  such  questions,  which  all  appreciate,  does  not 
absolve  the  assessors  from  the  duty  of  ascertaimng  the  taxable 
property  of  the  town,  and  proceeding  to  assess  it.  It  seems  to 
me  that  these  considerations  give  peculiar  significance  to  the 
language  of  the  ninth  section  of  the  statu  tew  directing  the  manner 
in  wjiich  they  shall  make  up  their  roll,  which,  while  it  pre- 
scribes specifically  the  duty,  and  make  its  performance  impera- 
tive, adds  to  that  imperative  requirement  a  qualification 
suggested  by  the  nature  of  the  duty  and  dictated  alike  by  the 
necessity  and  justice  of  the  case,  that  they  shall  perform  that 
duty  *•'  according  to  the  best  information  in  their  power."  If 
they  do  that,  I  know  of  no  principle  of  law  or  public  policy 
which  requires  that  they  should  be  held  liable  for  the  conse- 
qnences  of  an  erroneous  judgment.  The  learned  presiding 
justice  in  the  case  of  Prosser  t.  Seoor  says,  <*  this  propositioa 
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would  be  sound  if  it  were  left  to  the  assessors  to  determine  who 
are  and  who  are  not  the  proper  subjects  of  taxation,  and  what 
property  should  be  exempt  and  what  taxed."  But  as  I  under- 
stand it,  the  proposition  in  question  rests  upon  no  such  assump- 
tion. The  legislature  has  determined  what  class  of  persons  and 
species  of  property  shall  be  liable  to  taxation ;  but  in  order  to 
enforce  the  statute,  it  is  necessary  to  determine,  as  a  preliminary 
step  to  the  assessment,  how  many,  and  what  particular  persons 
in  each  town  belong  to  the  class,  and  how  much,  and  what  spe- 
cific property  belongs  to  the  species  that  are  by  the  statute 
made  liable  to  taxation.  This  is  to  be  ascertained  by  inquiry. 
It  is  generally  a  question  of  fact,  but  it  often  involves  questions 
of  law.  and  the  duty  of  making  the  inquiry  and  determining  the 
question,  in  each  case,  is  imposed  upon  the  assessors.  The  evi- 
dence as  well  in  relation  to  persons  as  property  is  often,  as  we 
have  seen,  equivocal,  and  the  question  difficult,  but  the  power 
and  duty  to  decide  it  are  no  less  clear,  and  the  decision,  though 
erroneous,  is  no  less  conclusive  in  the  particular  case.  It  is  true, 
as  a  general  rule,  that  no  officer  can  acquire  jurisdiction  by  de- 
ciding that  he  has  it.  But  in  cases  where  the  fact  which  confers 
jurisdiction  upon  the  officer,  and  upon  which  his  powers  are  to 
operate,  is  expressly  referred  to  his  determination,  and  there  is 
evidence  of  the  fact  before  him,  his  decision  must  necessarily  be 
conclusive  as  to  the  existence  of  that  fact.  The  case  of  Brit- 
tain  V.  Kinniard,  (1  Brod.  ^  Binff.  432,)  was  an  action  of 
trespass,  brought  against  a  justice  of  the  peace,  for  seizing  a 
vessel  under  a  statute  making  it  his  duty  to  seize  boats  having 
gunpowder  on  board.  The  record  of  the  justice  was  given  in 
evidence,  which  recited  the  fact  that  the  plaintiff  unlawfully  had 
in  his  possession  a  certain  boat,  in  the  Thames,  with  a  quantity 
of  gunpowder  on  board.  The  plaintiff  offered  evidence  to  show 
that  the  vessel  seized  was  not  a  boat  within  the  meaning  of  the 
act.  The  court  held  the  record  conclusive  upon  the  question, 
and  rejected  the  evidence,  and  on  a  motion  for  a  new  trial  the 
ruling  at  nisi  prius  was  unanimously  sustained. 

It  is  proper  to  state  that  this  case  has  been  questioned,  and  it 
xnay  be  questionable  whether  this  rale  was  applicable  to  the 
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facts  of  that  case.  The  seizure  authorized  by  the  act  was  sum- 
mary, and  it  does  not  appear  that  any  preliminary  determination 
of  the  facts  authorizing  it  was  required  by  the  statute.  But  in 
this  case,  as  we  have  seen,  the  statute  directed  the  assessors  to 
inquire  and  ascertain  the  names  of  the  taxable  inhabitants;  and 
the  law  presumes  they  did  it.  They  found  the  plaintiff  an  in- 
habitant of  the  town,  and  in  possession  of  property  taxable  in 
its  character.  Prima  facie  he  was  a  taxable  inhabitant,  and 
upon  the  whole  evidence,  when  stated  most  favorably  for  him, 
there  was  at  least  a  doubtful  question  of  fact,  and  they  decided, 
upon  deliberation,  that  he  was  a  taxa'ble  inhabitant,  and  assessed 
him  accordingly. 

My  conclusion  therefore  is,  that  the  proposition  upon  which 
Prosser  v.  Secor  rests,  that  the  assessors  have  no  juruidiction 
over  such  persons  as  are,  by  law,  exempt  from  taxation,  is  wholly 
untenable.  On  the  contrary,  I  submit  that  for  all  purposes 
of  the  assessment,  they  have  jurisdictior.  over  all  the  inhabi- 
tants of  their  town  ;  that  the  inquiry  which  they  arc  required 
by  the  8th  section  to  make,  preparatory  to  their  assessment,  is 
a  judicial  act,  and  that  no  action  can  be  maintained  against 
them  for  any  error  which  they  may  commit  in  the  performance 
of  that  duty.  For  such  errors  the  party  aggrieved  must  seek 
another  remedy.  The  question  as  to  what  that  remedy  is,  is  not 
now  before  us ;  but  I  do  not  see  why  the  22d  and  23(1  sections 
of  title  2d  may  not  be  so  construed  as  to  enable  the  assessors 
to  give  the  necessary  relief  by  correcting  the  assessment,  when 
they  meet,  pursuant  to  public  notice^  for  the  purpose  of  revising 
and  completing  their  roll.  It  was  said  by  Justice  Beardsle)', 
in  the  case  of  Weaver  v.  Deveixdorf  (3  Denio^  117,)  that  a 
writ  of  certiorari  lies  to  remove  the  assessment.  But  however 
this  may  be,  whether  by  either  of  these  remedies  the  party 
aggrieved  could  obtain  adequate  relief,  or  whether  he  has  any 
remedy  at  all,  as  the  statute  now  stands,  it  is  not  necessary  for 
us  to  decide,  nor  am  I  disposed  to  inquire.  I  prefer  to  put  tho 
decision  of  this  case  on  the  ground  that  the  idea  upon  which  this 
action  is  predicated,  is  repugnant  to  legal  principles  and  public 
policy )  that  the  protection  Trhich  the  law  ovres  to  its  officers;  and 


30  CASES  IN  THE  SUPREME  COURT. 

Farnsworth  v.  Oliphant. 

a  proper  regard  for  the  peace  of  society,  require  that  actions  of 
this  character  should  be  discountenanced. 

The  judgment  of  the  county  court,  and  that  of  the  justice, 
must  be  reversed. 

[Genesee  General  Term,  September  4, 1854.    Marvin^  Bowen  and  Greeift, 
Justices.] 


N.  Hughes  Farnsworth,  by  N.  G.  Paris,  his  guardian,  appel- 
lant, vs.  Mary  Oliphant,  adm'x,  &c.  respondent. 

A  surrogate  has  no  power  or  authority  to  call  the  administrators  of  a  deceased 
guardian  to  account,  on  the  petition  of  the  ward,  by  a  new  guardian. 

THIS  was  an  appeal  from  an  order  of  the  surrogate  of  the 
county  of  Washington,  dismissing  a  petition  for  an  account. 
The  petition,  which  was  filed  on  the  15th  of 'April,  1853,  set 
forth  that  in  May,  1837,  Robert  W.  Oliphant,  the  husband  of 
the  respondent,  was  appointed  the  general  guardian  of  the  appel- 
lant and  his  brother,  who  were  infants ;  that  he  acted  as  such 
guardian  until  some  time  in  the  year  1842,  when  he  died  intes- 
tate ;  and  that  in  the  month  of  June  in  that  year  the  respondent 
was  appointed  administratrix  and  Edwin  Foot  administrator,  by 
the  surrogate  of  Washington  county,  and  had  never  been  dis- 
charged from  their  trusts;. that  the  said  Robert  W.  Oliphant 
deceased  received  a  large  amount  of  property  belonging  to  the 
petitioner,  and  that  he  had  never  accounted  before  the  surro- 
gate, nor  had  his  administrators  accounted,  since  his  death.  The 
surrogate  issued  a  citation,  pursuant  to  the  prayer  of  the  peti- 
tion, requiring  the  administrator  to  appear  and  render  an  account 
of  what  R.  W.  Oliphant  deceased  had  done,  as  such  guardian. 
On  the  return  day  the  respondent,  who  was  alone  served  with 
the  citation,  appeared  by  her  proctor,  and  filed  her  objections  in 
writing  against  rendering  an  account ;  iimong  which  were  these : 
1.  That  the  surrogate  bad  no  jurisdiction  to  call  administrators 
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of  a  deceased  guardian  to  accouDt;  and  she  asked  that  on  that 
ground  the  proceedings  should  be  dismissed.  2.  The  respondent 
further  objected  against  accounting,  on  the  ground  that  John 
Sarle  had  been  appointed  the  guardian  of  the  appellant,  since 
the  death  of  R.  W.  Oliphant,  and  that  his  representatives  had, 
since  the  said  appointment,  accounted  with  said  Sarle,  and  the 
moneys  and  effects  in  the  hands  of  said  administrators  had  been 
bj  them  paid  over  to  said  Sarle  as  such  guardian,  and  which 
said  accounting  and  settlement  was  final  and  conclusive,  and  a 
bar  to  these  proceedings.  Other  objections  were  filed,  which  it 
is  not  necessary  to  state  here.  A  hearing  took  place  before  the 
surrogate,  when  the  appointment  of  B.  W.  Oliphant  as  guardian 
was  proved,  and  his  death,  and  the  granting  of  letters  to  the 
respondent  and  Foote  on  the  10th  of  June,  1842.  It  was  also 
proved  that  John  Sarle  was  appointed  the  general  guardian  of 
the  appellant  and  M.  M.  Farnsworth,  by  the  surrogate  of  Wash- 
ington county,  on  the  25th  day  of  June,  1842.  A  receipt,  pur- 
porting to  be  executed  by  the  said  Sarle,  and  which  wa?  proved 
to  be  in  his  handwriting,  was  offered  in  evidence.  It  was  ob- 
jected to,  and  was  afterwards  proved  by  Sarle  himself,  who  was 
examined  sd^  a  witness.  It  was  received  in  evidence,  and  was  in 
these  words  : 

«  1846,  Jan'y  22.    $1074.80. 

Bec'd  of  Mary  Oliphant  and  Mary  Foote,  administrators  on 
the  estate  of  R.  W.  Oliphant  deceased,  in  full  for  a  demand  due 
me  as  guardian  to  Hughes  Farnsworth. 

(Signed)    John  Sarle,  guardian  for 

Hughes  Farnsworth." 

The  receipt  was  objected  to,  on  the  ground  that  it  was  a  re- 
ceipt in  full ;  that  it  did  not  excuse  the  representatives  of  Oli- 
phant from  accounting  before  the  surrogate  ;  and  that  Sarle  had 
no  power  to  settle  an  account  between  his  ward  and  the  repre- 
sentatives of  his  former  guardian.  The  surrogate  received  the 
evidence.  It  appeared  in  evidence  that  Oliphant  had  received 
about  4^6500,  one  third  of  which  belonged  to  the  appellant. 
That  he  had  never  filed  any  account  of  his  guardianship ;  that 
he  had  expended  of  the  principal  sum  which  came  into  his  bands 
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about  $2000,  without  the  order  or  approval  of  any  court;  and 
that  Sarle  had  no  competent  evidence  before  him  when  he  settled 
with  the  representatives  of  Oliphant,  but  relied  upon  his  knowl- 
edge, and  the  good  reputation  of  his  predecessor,  as  sufficient 
evidence  of  the  correctness  of  the  accounts  which  were  presented 
to  him.  The  surrogate  adjudged  and  decreed  **  that  the  said 
Mary  Oliphant,  administratrix,  &c.  be  not  compelled  to  account, 
and  that  all  proceedings  against  her  be  and  the  same  are  hereby 
dismissed."    From  that  decree  the  present  appeal  was  taken. 

U.  G.  Parisy  general  guardian  of  appellant,  in  person. 

O.  F.  Davis,  for  the  respondent. 

Bi/  the  Court,  C.  L.  Allen,  J.  It  does  not  distinctly  appear, 
from  the  decree,  upon  what  ground  the  surrogate  based  his 
decision  dismissing  the  proceedings  before  him.  .  The  great  and 
serious  question  in  the  case,  however,  is,  in  my  judgment,  whether 
he  had  any  power  to  call  the  respondent  and  her  co-administra- 
tor to  such  an  accounting  as  was  prayed  for  in  the  petition.  It 
has  often  been  remarked,  and  decided,  that  the  surrogate's  court 
is  entirely  a  creation  of  the  statute,  and  that  the  surrogate  can 
exercise  no  power  or  authority  except  such  as  is  expressly  con- 
ferred upon  him  by  the  statute.  It  will  be  necessary,  in  consid- 
ering this  question,  to  review  some  of  the  sections  of  the  statute, 
under  which  it  is  claimed  this  accounting  can  be  required. 

Sec.  6,  2  Rev.  Stat.  151,  clothes  the  surrogate,  when  applica- 
tion is  made,  with  the  same  power  to  allow  and  appoint  guardians 
as  is  possessed  by  the  supreme  court ;  and  in  all  cases  he  is  to 
inquire  into  the  circumstances  of  the  minor  and  the  value  of  his 
estate.  Sec.  7  directs  him,  before  appointing  the  guardian,  to 
require  of  him  a  bond  with  sufficient  sureties,  conditioned  that 
"  such  person  will  faithfully  in  all  things  discharge  the  duty  of  a 
guardian  to  such  minor,  according  to  law,  and  that  he  will  ren- 
der a  true  and  just  accou7it  of  all  moneys  and  property  received 
by  hint,  and  of  the  application  thereof,  and  of  his  guardian^ 
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ship  m  all  respects  to  any  courts  having  cognizance  thereof, 
when  thereunto  required.^^ 

It  is  to  be  remarked  here  that  the  condition  of  the  bond  is 
that  he,  (the  guardian,)  not  his  representatives,  shall  account 
when  thereunto  required. 

Sec.  9  directs  the  surrogate  to  keep  the  bond  among  the  pa- 
pers in  his  office,  which  may  be  prosecuted  in  the  name  of  the 
ward  whenever  the  surrogate  shall  direct.  Sec.  10  gives  to  ev- 
ery guardian  so  appointed  the  same  powers  as  testamentary 
guardians.  Sec.  11  provides  that  ''  any  guardian,  appointed 
by  any  surrogate,  may  be  cited  to  account  before  the  surrogate 
who  appointed  him,  in  the  same  manner  as  administrators,  upon 
the  application  of  any  ward  or  relative  of  any  such  ward,  and  on 
good  cause  being  shown,  may  be  compelled  to  account,  in  the 
same  manner  as  an  administrator.  And  upon  a  ward  arriving 
at  full  age  he  shall  be  entitled  to  compel  such  account  without 
showing  any  cause." 

By  section  12,  every  guardian  whose  ward  has  arrived  at  full 
age,  and  every  guardian  who  shall  be  superseded  in  his  trust, 
may  apply  for  a  citation  to  attend  the  settlement  of  his  accounts, 
and  by  section  14,  any  ward,  or  relative  of  such  ward,  or  any 
surety,  may  apply  to  the  surrogate,  on  the  ground  of  incompe- 
tency or  misconduct,  for  a  citation  to  the  guardian  to  show  cause 
why  he  should  not  be  removed.  And  when  a  removsJ  is  made, 
the  surrogate  is  to  proceed,  by  section  17,  and  appoint  a  new 
guardian  in  the  same  manner  as  if  no  guardian  had  been  ap- 
pointed. 

Section  24  of  the  Laws  of  1837,  ch.  660,  (2  R.  S.  4tth 
ed,  p.  137,  §  45,)  provides  for  the  case  of  insufficient  sureties, 
or  where  they  are  becoming  insolvent  or  are  about  to  remove 
from  the  state.  The  surrogate  is  to  cite  the  guardian  to  show 
cause  why  he  should  not  procure  new  sureties.  When,  any 
guardian  is  removed  in  such  cases  he  may  be  required  to  ac- 
count immediately,  in  the  manner  required  in  the  11th  section. 
Sections  29  to  34  inclusive  regulate  the  proceedings  where  a 
guardian  applies  to  resign  his  trust.  By  section  85,  every  guar^ 
dian  is  required  to  file  an  annual  account  and  inventory  under 
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oath,  with  the  surrogate  ;  and  by  section  37,  if  he  neglects  so  to 
do  for  three  months  after  the  same  should  have  been  filed,  "  such 
swrogcUe  shaU  proceed  ctgainst  stick  guardian^^  in  the  man- 
ner before  prescribed,  to  call  him  to  account. 

Now  it  is  to  be  observed,  that  in  none  of  these  sections  or 
provisions  is  the  surrogate  authorized  or  empowered  to  call  the 
executors  or  administrators  of  a  deceased  general  guardian  to 
account.  The  statute,  throughout,  only  speaks  of  the  gtua-- 
dianj  and  in  no  case  of  his  representatives.  The  condition  of 
his  bond  is  that  he  (not  his  representatives)  shall  at  all  times 
render  an  account,  whenever  lawfully  required.  He  is  created 
and  treated,  iii  and  by  the  statute,  as  the  trustee  of  his  ward. 
He  is  safely  to  keep  the  things  he  may  have  in  his  custody, 
belonging  to  his  ward ;  he  shall  not  make  or  suffer  any  waste, 
sale  or  destruction  of  such  things,  nor  of  the  inheritance ;  he 
shall  keep  up  and  sustain  the  houses,  gardens  and  land  by  the 
issues  and  profits  or  other  moneys  in  his  hands,  and  shall  answer 
for  the  rents  and  profits  of  the  real  estate  by  a  lawful  account. 
(2  R.  S.  118,  §  20.)  He  may  resign  his  trusty  setting  forth  his 
reasons,  aad  complying  with  the  requisitions  of  the  statute. 
(Laws  of  1837,  ch.  460,  §  51.)  The  administrator  has  no  right 
to  take  possession  of  the  estate  of  the  ward.  The  personal 
estate  belonging  to  him  forms  no  part  of  the  assets  of  the  in- 
testate coming  to  his  hands.  But  the  surrogate,  on  the  applica- 
tion of  the  infant,  can  aUme  appoint  a  new  guardian  in  the 
manner  prescribed  by  the  acts  before  cited.  In  such  case  there 
is  no  power  in  the  new  guardian  to  call  the  representatives  of 
the  deceased  guardian  to  an  albcount,  although  he  may  call  his 
predecessor  to  account,  where  he  has  been  removed  for  the  causes 
already  alluded  to.  The  administrators,  as  just  remarked, 
have  no  control  over,  and  no  right  whatever  to  take  possession 
of,  the  estate  of  the  ward.  His  effects  are  no  part  of  the  assets 
belonging  or  coming  to  the  hands  of  the  administrators.  The 
creditors  or  next  of  kin  have  no  right  to  appoint  the  successor 
of  the  guardian,  which  they  might  do  if  the  administrator 
represented  the  guardian,  as  respects  the  ward^s  estate.  The 
only  eaee,  tiiat  I  can  find,  wh^re  the  representativeB  of  the  de« 
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ceased  goardian  may  be  called  to  account,  is  where  they  have 
received  some  portion  of  the  ward's  estate.  {Dakin  v.  Dem- 
ming^  6  Paige,  95.)  It  is  not  charged  in  the  petition,  as  it 
should  be,  nor  proved,  that  such  were  the  fiicts  in  this  case. 

It  is  argued  that  there  is  no  remedy,  if  the  present  proceed- 
ings are  not  sustained.  I  do  not  concur  in  this  view.  The  re- 
lief is  to  be  obtained  by  complaint  in  a  court  of  equity.  (1  Bai'b. 
Ch.  Rep.  565,  568.  3  id.  341.)  The  case  in  3  mil,  77,  decid- 
ing that  sureties  cannot  be  prosecuted  till  after  an  accounting, 
is  not  in  point  to  sustain  the  position  of  the  appellant's  counsel. 
That  was  a  case  of  the  prosecution  of  a  bond  given  on  the  ap- 
pointment of  a  guardian  to  sell  the  real  estate  of  an  infant, 
under  the  act  of  1815,  where  the  accounting  was  to  be  had 
under  the  direction  of  the  chancellor;  and  the  court  decided 
that  the  declaration  should  show  that  there  had  been  proceed- 
ings against  the  guardian,  in  chancery,  and  the  remark  fell  from 
Judge  Bronson  that  if  an  account  had  <^  not  been  taken  in  the 
lifetime  of  the  guardian,  his  personal  representatives  might  be 
required  to  account ;  or  if  there  was  a  difSculty  in  pursuing 
that  course,  the  plaintiff  must  make  out  a  special  case  showing 
the  necessity  of  a  suit  on  the  bond."  The  difficulty  here  is, 
that  a  court  of  limited  and  special  jurisdiction,  acting  under 
the  powers  expressly  delegated  to  it,  cannot  go  beyond  them, 
and  that  no  provision  is  made  or  jurisdiction  created  for  the 
present  case.  The  court  do  not  remark  or  decide  that  the 
accounting  may  be  had  in  the  surrogate's  court,  but  say  it  must 
be  made  in  a  court  of  general  jurisdiction.  Nor  do  they  deter- 
mine that  the  remedy  on  the  bond  is  gone,  unless  an  accounting 
be  first  had.  The  chancellor  decided  otherwise  in  Cvddehack 
V.  KerU,  (5  Paige,  92.)  The  case  of  Stilwell  v.  MUls  (19 
John.  304,)  only  decides  that  where  a  bond  is  taken  pursuant  to 
the  statute,  an  action  at  law  cannot  be  maintained  on  the  bond 
until  the  guardians  have  been  called  to  account  in  the  court  of 
chancery.  That  "  a  guardianship  is  a  trust,  and  it  peculiarly 
and  exclusively  belongs  to  the  chancellor?^ 

Whether  a  suit  on  the  bond  may  be  maintained  before  ac- 
eounting,  or  not,  it  is  not  necessary  in  the  present  case  to 
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decide.  It  is  sufficient  that  the  surrogate  has  no  power  to  com- 
pel such  accounting  in  his  court.  Neither  is  it  necessary  to 
consider  or  determine  whether  the  receipt  of  4;he  last  guardian 
was  a  bar  to  the  proceedings.  The  surrogate  was  right  in  dis- 
missing the  proceedings,  for  the  reasons  already  stated,  and  his 
decree  must  be  affirmed. 

[Frikklin  General  Term,  September  4, 1854.    Handf  Cadyt  C.  L.  AUen 
93Dd.JaiM8j  Justices.] 
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WiBEET  &  Hebard  vs.  The  New  York  and  Erie  Rail 
Road  Gobipany. 

In  an  action  against  a  rail  road  company  for  negligence,  in  not  conveying  a  quan- 
tity of  butter  to  market,  within  a  reasonable  time,  the  plaintiff  cannot  recover 
as  damages,  the  difference  between  the  price  of  butter  at  the  time  it  should 
have  been  delivered,  and  its  price  at  the  time  when  the  butter  in  question  was 
in  ftct  delivered. 

If  a  rail  road  is  well  equipped  for  a  freighting  business,  and  a  delay  in  transport- 
ing goods  occurs,  which  is  occasioned  by  an  unusual  influx  of  business, 
beyond  the  immediate  capacity  of  the  road,  and  the  goods  are  transported  as 
expeditiously  as  is  practicable  in  the  existing  condition  of  the  road  and  the 
business,  due  diligence  will  be  considered  as  having  been  used,  and  the 
rail  road  company  will  not  be  liable  for  any  damages. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a  ref- 
eree. The  action  was  brought  against  the  defendant  for 
negligence  in  not  delivering  a  quantity  of  butter,  in  the  city  of 
New  York,  in  a  reasonable  time,  by  reason  whereof  the  plain- 
tiffs alleged  they  sustained  damage,  and  lost  great  gains,  which 
they  would  otherwise  have  made  by  the  sale  of  the  butter.  The 
butter  was  delivered  at  Buffalo,  to  the  Buffalo  and  New  York 
City  Rail  Road  Company,  to  be  carried  over  it  to  Homellsville, 
and  thence  over  the  defendant's  road  to  the  city  of  New  York, 
for  the  plaintiffs,  on  the  18th  day  of  January,  1853,  and  it  was 
transported  to  Homellsville  in  a  reasonable  time,  seven  hours, 
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and  delivered  to  the  defendant  to  carry  to  New  York.  It  ar- 
rived in  New  York,  January  31st,  and  was  delivered  the  next 
day.  The  referee  found  that,  during  the  month  of  January,  a 
larger  amount  of  freight  than  usual  was  received  by  the  defend- 
ant to  be  transported  to  New  York,  and  that  it  had  accumulated 
upon  its  road.  That  the  road  was  well  equipped  with  cars  and 
engines,  but  that  the  amount  of  freight  received  and  accumu- 
lated exceeded,  the  then  capacity  of  the  defendant  to  carry.  He 
also  found  that  six  days  would,  at  that  time,  have  been  a  reason- 
able time  to  transport  the  butter  from  Buffalo  to  New- York, 
and  he  found  that  the  defendant,  not  having  transported  the 
butter  within  that  time,  did  not  use  reasonable  diligence,  and 
was  guilty  of  negligence.  He  also  found  that  the  price  of 
butter  had  declined  four  cents  a  pound,  in  the  city  of  New 
York,  between  the  25th  January  (the  time  when  he  found  the 
butter  should  have  been  delivered  in  New  York)  and  the  first 
day  of  February,  (when  it  was  delivered,)  and  he  decided  that 
the  defendant  was  liable  to  the  plaintiff  for  this  difference,  for 
the  damages  the  plaintiff  had  sustained,  amounting  to  $886.92. 
The  defendant  objected  to  the  evidence  tending  to  show  a  de- 
cline in  the  price  of  butter,  upon  the  ground  that  the  evidence 
did  not  furnish  a  proper  basis  of  damages,  and  that  the  defend- 
ant was  not  liable  for  any  loss  arising  to  the  plaintiffs  from  a 
decline  in  the  price  of  butter.  The  objection  was  overruled,  and 
the  defendant  excepted.  The  counsel  for  the  defendant  request- 
ed the  referee  to  decide  that  if  he  found  the  delay  in  the  delivery 
of  the  butter  in  New  York  was  occasioned  by  the  unusual 
accumulation  of  freight  upop  its  road  and  at  its  depots,  and  by 
no  other  cause,  then  the  plaintiffs  could  not  recover.  The  ref- 
eree refused  so  to  decide,  but  decided  that  it  would  not  furnish 
any  legal  excuse  for  the  delay  of  the  defendant.  The  defendant 
excepted. 

The  defendant  requested  the  referee  to  decide  that  it  was  not 
liable  in  damages  for  the  decline  in  the  price  of  the  butter,  on 
the  ground  that  the  defendant  had  not  made  any  contract  with 
the  plaintiffs  to  deliver  the  butter  in  New  York  by  any  specified 
time.    The  referee  refrised  so  to  decide,  and  held  that  the 
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defendant  Yras  liable  for  such  damages,  though  no  time  of  deliv- 
ery was  specified ;  and  the  defendant  excepted. 

Jok7i  Gansorii  for  the  defendant. 

John  C.  Strongy  for  the  plaintiffs. 

By  the  Court,  Marvin,  P.  J.  Assuming  that  the  defendant 
failed  to  transport  the  butter  to  New  York  within  a  reasonable 
time,  and  that  it  was,  in  this  respect,  guilty  of  negligence,  what  is 
the  measure  of  damages  ?  Can  the  plaintiffs  recover,  as  dam- 
ages, the  difference  between  the  price  of  the  butter  at  the  time 
it  should  have  been  delivered  in  New  York,  and  its  price  at  the 
time  it  was  delivered  ?  Is  this  difference  in  price  the  true  meas- 
ure of  damages  ? 

The  contract  between  the  parties,  as  implied  by  law,  was 
undoubtedly  that  the  defendant  should  use  due  diligence,  and 
deliver  the  butter  within  a  reasonable  time.  {Story  on  Bailm. 
i  545  a.)  Common  carriers  are  held  to  very  strict  liabilities 
for  an  entire  failure  to  deliver  the  goods  they  carry ;  but  the 
principles  upon  which  these  extraordinary  liabilities  are  founded, 
do  not  extend  to  the  time  occupied  in  transporting  the  goods. 
(14  Wend.  215.)  The  liability  for  delay  in  delivering  the  goods 
rests  upon  other  principles.  Story  says  that,  aB  to  the  time  of 
delivery,  their  liability  stands  upon  the  same  ground  ad  that  of 
ordinary  bailees  for  hire,  {BaUmentSj  545  a.  1  Parsons  on 
Cont.  659.)  But  this  distinction  will  probably  assist  us  very  little 
in  ascertaining  whether  the  rule  of  damages  adopted  by  the  referee 
is  sound.  The  action  is  founded  upon  the  duty  of  the  defendant 
as  a  common  carrier,  and  its  negligence  and  default  in  perform- 
ing the  duty.  The  measure  of  damages,  however,  in  this  case, 
will  be  the  same  as  though  the  action  was  upon  the  contract 
implied  by  law.  Damages  are  given  as  a  compensation,  recom- 
pense or  satisfaction  to  the  plaintiff,  for  an  injury  actually  re- 
ceived by  him  from  the  defendant.  They  must  be  the  restUt  of 
the  injury  complained  of,  whether  it  consisted  in  the  withhold- 
ing a  legal  right,  or  the  breach  of  a  duty  legally  due  to  Uie 
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plaintifil  If  the  damages  are  the  natural  consequences  of  the 
act  complained  of,  but  not  the  necessary  result,  they  are  termed 
special  damages.  The  damages  to  be  recovered  must  always  be 
the  natural  and  proximate  consequence  of  the  act  complained 
o£  (2  Greenl.  Ev,  §§  253,  264,  266 ;  cmd  see  Armstrong  v. 
Percy,  5  Wend.  538,  539 ;  6  HUl,  648  ;  Sedg,  on  Dam.  ch.  3.) 
Sedgwick,  after  discussing  the  question  of  nominal  damages, 
proceeds  to  consider  the  general  rule,  which  fixes  the  limit  of 
compensation  in  cases  where  positive  injury  results  from  the 
alleged  wrong,  and  he  states  that  the  rule  prohibits  any  allow- 
ance for  damages  remotely  resulting  from  the  principal  illegal 
act ;  that  such  damages  are  frequently  termed  remote  damages 
and  sometimes  consequeriticd  damages  ;  that  these  terms  are  not 
necessarily  synonymous,  or  to  be  indifferently  used ;  that  all 
remote  damages  are  coiisequeniicUy  but  all  consequenticd  damages 
are  not  remote. 

These  rules  are  well  sustained  by  numerous  adjudged  cases. 
They  are  general  rules,  and  have  been  applied  to  a  great  variety 
of  facta  and  circumstances.  They  are,  perhaps,  as  clear  and 
definite  as  the  subject  admits  of.  It  is  not  difficult  to  under- 
stand them,  but  the  difficulty  lies  in  their  application  to  the 
thousand  varying  circumstances  and  combinations  of  facts  arising 
and  calling  for  their  application.  Hence  the  decisions  that  have 
been  made,  professedly  founded  upon  these  principles,  seem 
sometimes  to  be  conflicting ;  owing  to  the  different  views  of  dif- 
ferent minds,  as  to  whether  certain  damages  were  the  natural 
result  of  the  act  complained  0^  and  whether  they  were  proxir 
mate  or  remote. 

In  the  present  ease,  was  the  decline  in  the  price  of  the  butter, 
between  the  time  when  it  should  have  arrived  in  New  York, 
had  the  defendant  used  due  diligence,  and  the  time  when  it  did 
arrive,  a  natural  result  of  the  delay  of  the  defendant  to  deliver 
it,  and  was  the  loss,  by  the  decline  in  price,  a  proximate  conse- 
quence of  the  delay  ?  It  is  not  enough  that  we  can  now  see 
that  if  the  butter  had  arrived  in  New  York  five  or  six  days 
sooner,  and  the  plaintiffs  had  sold  it,  they  would  have  realized  a 
larger  amount  for  it.     The  question  is,  what  connection  or  rela- 
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tion  was  there  between  the  act  complained  of  and  the  decline  in 
market  in  the  price  of  butter  ?  I  am  not  able  to  see  any.  It 
was  in  consequence  of  the  decline  in  price  that  the  plaintiffs 
were  unable  to  realize  as  much  as  they  otherwise  might  have 
realized.  If  the  price  of  butter  had  advanced  during  the  delay 
of  five  or  six  days,  they  would  have  realized  a  larger  sum  for 
their  butter  (in  case  they  sold  upon  arrival)  than  they  would, 
had  it  arrived  at  the  proper  time  and  they  had  then  sold  it,  and 
yet  who  can  say  that,  in  the  case  supposed,  the  prompt  arrival  of 
the  butter  caused  the  advance  in  its  price  ? 

One  might  argue  that  the  arrival  of  large  quantities  of  any 
article  in  market  would  have  a  tendency  to  produce  a  decline  in 
the  price  of  that  article,  but  how  it  can  be  argued  that  a  decline 
in  price  is  a  consequence  of  the  non-arrival  of  the  article,  I  am  not 
able  to  comprehend.  There  was  no  natural  connection  between 
the  breach  of  duty  by  the  defendant  and  the  decline  in  the  price 
of  the  butter  in  market.  The  damages  flowed  from  the  decline 
in  price,  and  they  are  not  the  result  of  the  delay.  We  shall  have 
occasion  hereafter  to  examine  the  cases  which  it  is  supposed 
authorized  the  ruling  of  the  referee. 

But  if  it  could  be  established  that  there  was  a  connection  be- 
tween the  breach  of  duty  by  the  defendants  and  the  decline  in 
the  price  of  the  butter  in  market,  is  it  quite  clear  that  the  plain- 
tiffs have  brought  their  case  within  the  principle  of  the  rule 
requiring  that  the  damages  be  proximate  ?  The  law  refuses  to 
take  into  consideration  any  damages  remotely  resulting  from  the 
act  complained  of  The  damages  must  not  be  too  contingent 
and  speculative.  I  find  it  difficult  in  this  case  to  consider  this 
part  of  the  rule  as  to  damages  remotely  resulting  from  the  act 
complained  of,  as  I  have  been  unable  to  see  that  the  fall  in  the 
market  price  of  the  butter  resulted  at  all  from  the  breach  of 
duty  by  the  defendant.  This  must  be  established  before  we  can 
fix  our  minds  upon  the  question  of  proximity  or  remoteness. 
"  Remote  and  contingent  damages,  depending  upon  successive 
schemes  or  investments,  are  never  allowed,  for  the  violation  of 
any  contract."  "  It  is  not  to  be  denied,"  says  Nelson,  Ch.  J.,  in 
Master  ton  v.  Mayor  of  Brooklyn,  (7  Hill,  67,)  "  that  there  are 
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profits  or  gains  derivable  from  a  contract,  which  are  uniformly 
rejected  as  too  contingent  and  speculatiye  in  their  nature,  and 
too  dependent  upon  the  fluctuations  of  markets,  and  the  chances  of 
business  to  enter  into  a  safe  or  reasonable  estimate  of  damages." 
The  judges  here  speak  of  damages  that  may  be  traced  to  the 
breach  of  the  contract.  Had  the  plaintiff  in  the  present  easel 
entered  into  a  contract  with  the  defendant  for  the  transportation 
of  the  butter  or  other  property  to  New  York,  for  a  fixed  price, 
and  the  defendant  had  failed  to  perform  the  contract,  and  the 
plaintiffs  had  employed  another  carrier,  and  necessarily  paid 
larger  prices  than  by  their  agreement  they  were  to  pay  the  de- 
fendant, I  could  see  that  the  difference  paid  by  them  would  be 
damages  resulting  from  the  breach  of  the  agreement.  So,  whenj 
A.  contracts  wil;UB.,  to  sell  to  him  certain  property,  at  a  fixed 
price,  to  be  delivered  at  a  certain  time  and  place,  and  fails  to 
perform  his  contract,  and  the  property  is  worth  more  at  the  place 
and  on  the  day  it  was  to  be  delivered,  I  can  understand  the  prin- 
ciple upon  which  A.  should  respond  in.  damages.  B.  made  a 
contract,  and  had  that  contract  been  performed,  he  would  have 
made  as  profits  the  difference  between  the  price  he  was  to  pay 
and  the  value  of  the  article,  at  the  time  and  place  of  delivery  ; 
and  the  profits  he  could  thus  have  made  are,  in  law,  his  damages. 
They  result  directly  from  the  breach  of  the  contract,  the  act 
complained  of.  So,  when  one  contracts  to  do  a  particular  work 
or  job,  at  a  specified  price,  he,  upon  the  performance  of  the  work, 
is  entitled  to  the  price  stipulated,  though  half,  or  more  of  it,  may 
be  profits.  If  then  the  other  party  to  the  contract  prevents 
his  performing  it,  he  can  recover,  as  damages,  the  amount  he 
could  have  made  as  profits.  He  has  loi^t  this  amount  in  conse- 
quence  of  the  breach  of  the  contract.  It  is  the  result  of  the  , 
breach. 

The  argument  to  connect  the  alleged  loss  in  this  case,  with 
the  negligence  of  the  defendant,  is  this :  The  defendant  under- 
took to  transport  the  butter  to  New  York.  With  diligence  it 
could  have  been  transported  by  a  certain  day;  on  that  day  but- 
ter W3S  worth,  say  20  cents  a  pound ;  the  butter,  by  the  negli- 
gence of  the  defendant,  did  not  arrive  in  New  York  until  five  or 

Vol.  XIX.  6 


\( 


43  OASES  m  THE  SUPREME  COURT. 

Wibert  v.  New  York  and  Erie  Rail  Road  Co. 

uz  days  after  the  time  it  should  have  been  there,  when  butter 
was  worth  but  16  cents  a  pound ;  the  negligence  of  the  defend- 
ant, therefore,  was  the  cause,  not  of  the  decline  in  the  price 
of  butter,  but  of  a  loss  to  the  plaintiff  of  the  amount  of  the 
decline. 

Suppose  that  we  admit  this  brings  the  case  within  the  rule 
of  resulting  damages,  t .  e.  that  the  loss  was  the  consequence  of 
the  negligence,  and  the  question  will  then  be  presented,  were 
the  damages  proximate  7  j  Damages  may  be  consequential,  and 
yet  so  remote  as  not  to  be  allowable.  >  In  the  present  case,  as 
we  have  seen,  there  was  no  connectiov  between  the  breach  of 
dn^  by  the  defendant,  and  the  decline  in  market  of  the  price  of 
butter,  by  reason  if^ereof  the  plaintiffs  were  unable  to  obtain  as 
I  large  a  price  as  they  could  hare  obtained  i^ew  days  before. 
True,  if  the  defendant  had  performed  his  duty  &ithfully,  the 
property  of  the  plaintiffs  would  hare  reached  the  market  at  a 
more  &yorable  time,  ^ut  the  immediate  or  proximate  cause  of 
I  loss,  if  we  may  call  it  loss,  was  the  decline  in  the  market,  and 
had  the  defendant  delivered  the  butter  before  the  decline,  a  high- 
er price  could  have  been  obtained.  Thus  it  may  be  said  that  the 
plaintiffs  sustained  a  loss  in  consequencQ  of  ihe  non-delivery  of 
the  butter  in  time,  and  the  decline  in  price.  If  butter  had  not 
declined  in  price,  the  plaintiffs  would  have  lost  nothing  by  the 
delay,  except,  perhaps,  the  use  of  the  property,  the  interest  upon 
its  value  during  the  time.  If  butter  had  appreciated  in  value 
during  this  delay,  then  the  plaintiffs  may  have  derived  a  benefit 
by  selling  it  for  the  advanced  price.  And  here  various  ctmJtinr 
gendes  enter  into  the  question,  considering  it  at  the  time  when  the 
defendant  entered  upon  the  performance  of  its  duty  to  tnuisport 
the  butter  to  New  York  in  a  reasonable  time.  The  case  dis- 
closes nothing  by  which  we  can  say  whether  the  price  would  or 
would  not  decline,  or  whether  the  parties  contemplated  either 
event.  \£ither  event  was  entirely  uncertain  and  contingent.  In 
one  event  the  plaintiffs  might  gain  by  a  delay  in  the  delivery, 
lA  the  other  event  they  might  lose. )  The  market  was  fluctuating. 
Agab,  we  do  not  know,  though  perhaps  we  should  assume,  con- 
traiy  to  what  ofteu  l«ppensi  thi^  thf  iilainti&  woold  ha¥«  sold 
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their  butter  on  arriyal.  Suppose  the  butter  had  duly  arrired, 
and  the  plaintiff  had  decided  to  hold  it  for  a  higher  price,  and 
the  price  had  declined,  then  they  would  have  lost.  If  it  ad- 
vanced then  they  would  have  gained.  Other  contingencies  will 
occur.  Should  the  defendant  be  responsible  for  any  of  these 
oontingencies  ? 

In  some  of  the  cases  arising  upon  contract,  the  court  says, 
that  the  party  in  de&ult  should  be  held  liable  for  all  losses  that 
may  fairly  be  considered  as  having  been  in  the  contemplation 
of  the  parties  at  the  time  the  agreement  was  entered  into. 
{Se^.  on  Dam.  58,  112,  2d  ed.)  (I  apprehend,  in  this  case, 
that  the  rale  of  damages  is  the  same  as  though  the  action  had 
been  brought  upon  the  contract  implied  by  law  as  springing  out 
of  the  duty  of  tl^e  defendant.) 

Apply  the  rule  to  the  present  case.  Is  there  any  thing  indi« 
eating  that  the  parties  had  in  contemplation  a  decline  in  the 
price  of  butter  in  New  York,  within  a  few  days,  or  that  the  at- 
tention of  the  defendant  was  called  to  any  consequences  injuria 
ous  to  the  plaintiffs,  likely  to  ensue,  if  the  defendant  should  fail 
to  deliver  the  butter  with  all  due  diligence  ?  {Sedg.  on  Dam^ 
112.)  There  is  nothing  bringing  the  case  within  this  rule. 
If  the  defendant  is  to  be  held  liable,  it  must  be  upon  the* prin- 
ciple that  it  took  the  risk  of  a  decline  of  price  in  the  market. 
That  it  was  responsible  for  this  contingency.  Such  a  principle, 
applied  to  common  carriers,  would  be  extremely  stringent  and 
dangerous.  It  will  be  easy  to  prove,  as  in  this  case,  the  usual 
time  for  transportation  from  one  place  to  another,  and  when  this 
time  has  been  exceeded,  such  proof  will  make  out  a  prima  facie 
case  of  negligence,  often  extremely  diffieult  for  the  carrier  to 
disprove.  The  consequences  may  be  ruinous.  The  property 
may  arrive  a  day  or  two  too  late,  when  the  market  has  been 
suddenly  depressed,  and  perhaps  the  depression  has  been  partly 
owing  to  the  arrival  of  the  very  property,  causing  a  surplus  or 
abundant  supply.  The  decline  may  be  temporary,  and  the 
market  may  rally  in  a  few  days,  and  the  owners  of  the  property 
be  able  to  sell  at  prices  better  than  the  prices  on  the  day  thd 
preperty  ought  to  have  arrived,  but  the  oarrier  is  to  derive  xh^ 
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benefit  from  the  advance  in  price,  after  the  delivery.  He  mnst 
pay,  as  damages,  the  difference  between  the  price  on  the  day 
when  the  property  should  have  been  delivered,  and  the  day 
when  it  was  delivered. 

The  argument  and  brief  of  the  counsel  for  the  plaintiffs  show 
that  he  has  been  diligent  in  the  examination  of  this  case,  but 
the  authorities  he  cites  do  not,  in  my  opinion,  sustain  the  de- 
cision of  the  referee.  He  only  claims,  for  most  of  the  cases, 
that  they  establish  principles,  which  by  analogy  should  be  ap- 
plied to  sustain  the  decision  in  the  present  case.  He  concedes 
that  the  case  is  one  for  compensatory  damages  only. 

If  the  carrier  entirely  fails  to  deliver  the  property,  the  cases 
show  that  the  measure  of  damages  is  the  value  of  the  article, 
at  the  place  for  the  delivery,  and  at  the  time  when  it  should  have 
been  delivered.  These  cases,  cited  by  the  plaintiffs'  counsel, 
do  not  decide  the  present  case.  It  is  argued  that  as  an  entire 
,  failure  to  deliver  will  make  the  carrier  liable  in  damages,  for  the 
:  value  of  the  article,  at  the  time  it  should  have  been  delivered, 
I  the  same  rule  should  be  applied  when  there  is  a  delay  in  the  de- 
livery. The  rule,  when  there  has  been  a  failure  to  deliver,  is  a 
convenient  and  practicable  one,  and  excludes  contingencies.  It 
does  not  give  to  the  owner  of  the  property  the  chance  of  getting 
a  higher  price,  by  an  advance  in  market,  after  the  day  when 
the  property  should  have  been  delivered.  To  make  this  rule 
entirely  applicable,  it  should  be  established  that  the  owner  has 
the  right,  when  there  has  beep  a  negligent  delay,  to  decline  to 
receive  the  property,  and  also  that  in  such  case  the  carrier  has 
the  right  to  keep  the  property,  upon  paying  its  value  on  the 
day  it  should  have  been  delivered.  No  such  rules  have  been 
established.  If  there  has  been  a  negligent  delay,  the  owner 
must  receive  the  property,  and  the  carrier  must  deliver  it.  The 
title  of  the  property  has  not  been  changed  by  the  delay.  I  am 
not  speaking  of  cases  where  the  circumstances  are  such  as  to 
show  that  the  property  was  willfully  delayed  and  retained  by 
the  carrier,  when  he  has  acted  in  bad  faith.  He  may  so  act  as 
to  make  himself  liable  for  a  conversion  of  the  property.  'Nor 
•M  those  cases  in  point,  when  the  property  has  been  embezzled 
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or  lost  on  the  way.  Nor  do  I  think  the  rule  which  makes  the 
Tender  of  property,  to  be  delivered  at  a  certain  time  and 
place  at  a  certain  price,  liable,  upon  failure  to  deliver,  for  the 
diderence  in  value  between  the  contract  price  and  the  value  at 
the  time  and  place  of  delivery,  applicable  to  the  present  case. 
Though  it  seems  to  me  that  the  analogy  is  stronger  than  in  the 
cases  above  stated.  The  vendor  agrees  to  sell  his  property,  and 
the  vendee  to  purchase  it ;  the  vendee  is  bound  to  receive  the 
property  if  offered ;  if  he  refuses  he  breaks  his  contract,  and  if 
the  property  is  not  worth  the  price  he  agreed  to  pay,  he  must 
respond  td  the  vendor  in  damages  for  the  difference.  There  is 
a  mutuality  of  risk.  In  the  case  of  the  carrier,  he  is  a  mere 
bailee  for  hire.  The  property  is  not  his  ;  it  belongs  to  the 
bailor,  who  may  retain,  the  title  as  long  as  he  pleases,  and  who, 
if  it  increases  in  value,  is  entitled  to  the  benefit ;  if  it  declines 
in  value,  he  is  to  sustain  the  loss.  Striking  analogies  may  often 
be  seen,  which  it  would  be  dangerous  to  follow.  It  has  seemed 
to  be  necessary  to  divide  the  multiplied  transactions  among 
men  into  classes  or  chapters,  and  apply  to  those  belonging  to  one 
class  a  set  of  principles,  and  to  another  class  other  principles, 
calculated  to  meet  the  particular  circumstances  generally  be- 
longing to  the  class,  and  calculated  to  do  justice.  The  law 
touching  domestic  relations  has  its  peculiar  prinlsiples,  so  of 
vendor  and  vendee,  and  so  of  bailor  and  bailee,  and  the  numer- 
ous subjects  as  common  carrier,  &c.,  embraced  under  the  head 
of  bailor  and  bailee.  Analogies  are  very  useful,  and  it  is  im- 
portant to  preserve  the  analogies  of  the  law,  if  we  can  do  so 
without  infringing  other  analogies  and  principles. 

But  let  us  refer  to  some  of  the  cases  where  damages  have 
been  aUowed  as  proximate,  and  which  it  is  supposed  sustain  the 
ruling  in  this  case.  In  Davis  v.  Oairett,  (6  Bing.  716,)  the 
defendant  undertook  to  transport  the  lime  of  the  plaintiffs.  He 
Toluntarily  and  unnecessarily,  without  any  justifiable  cause, 
deviated  in  the  voyage  from  the  usual  course,  and  during  the 
deviation  the  lime  was  wet,  in  a  tempest.  It  set  fire  to  the 
ship,  and  the  whole  was  destroyed.  The  objection  was  taken 
that  there  was  no  natural  or  necessary  connection  between  the 
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wrong  in  taking  the  barge  out  of  its  proper  course  and  the  loss 
of  the  lime ;  that  the  same  loss  might  have  been  occasioned  by 
the  same  tempest,  if  the  barge  had  proceeded  in  her  direct 
course.  This  objection  was  overruled,  and  Justice  Tindal  re- 
marks, if  this  argument  were  to  prevail,  the  deviation  of  the 
master,  which  is  undoubtedly  a  ground  of  action  against  the 
owner,  would  never,  or  only  under  very  peculiar  circumstances, 
entitle  the  plaintiff  to  recover;  for  if  a  ship  is  captured  in  the 
course  of  her  deviation,  no  one  can  be  certain  that  she  might 
not  have  been  captured  if  in  her  proper  course.  He  adds,  how- 
ever, as  the  last  answer  to  the  objection,  that  no  wrongdoer  can 
be  allowed  to  apportion  or  qualify  his  own  wrong ;  and  that  as 
a  wrong  has  actually  happened,  whilst  his  wrongful  act  was  in 
operation,  and  which  is  attributable  to  his  wrongful  act,  he  can- 
not set  up,  as  an  answer  to  the  action,  the  bare  possibility  of  a 
loss,  if  his  wrongful  act  had  never  been  done.  I  do  not  think 
this  case  applicable.  An  unjustifiable  deviation  in  the  voyage 
rendered  the  ship-owner  liable  for  losses  arising  from  capture, 
&c.  &c.,  and  the  insurance  is  discharged.  The  ship-owner,  by 
the  wrongful  deviation,  takes  many  risks  upon  himself,  and  the 
courts  will  not,  when  loss  has  occurred,  speculate  upon  the 
question,  whether  it  would  probably  have  occurred,  had  there 
been  no  deviation.  It  is  the  duty  of  the  master  of  the  ship  to 
proceed  to  the  place  of  destination  without  delay,  and  although 
there  are  many  cases  of  deviation,  and  loss  of  the  goods  and 
liability  thus  incurred,  I  find  no  case  fixing  the  rule  of  damages 
for  a  delay,  when  the  property  has  not  been  lost  or  injured,  but 
has  arrived  at  the  place  of  delivery  and  has  been  delivered.  In 
Bush  V.  Norton,  (2  McLean,  422,)  it  was  held,  when  the  ves- 
sel was  driven  into  an  intermediate  port  disabled,  to  be  the  duty 
of  the  master  to  repair  her  in  a  convenient  time,  or  to  procure 
another  vessel  to  .convey  the  property  on  its  course,  and  if  he 
failed  to  do  so,  he  was  not  etititled  to  freight.  In  Davis  v. 
Oatrett,  {supra^)  the  deviation  was  voluntary  and  unnecessary ; 
it  was  a  positive  and  affirmative  wrong,  and  the  property  was 
actually  lost  while  the  defendant  was  thus  acting  in  the  wrong, 
and  the  court  cast  upon  him  all  the  risks.    If  the  property  had 
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been  insured,  this  act  of  deviation  would  have  discharged  the 
insurers.  The  case  is  not  in  principle  like  the  one  under  con* 
sideration. 

Bracket  t.  McNair^  (14  John.  170,)  is  not  applicable.  The 
case  is  peculiar,  and  as  an  authority,  should  be  confined  to  its  pre- 
cise circumstances.  The  note  of  the  reporter  is  calculated  to 
lead  to  error.  The  contract  was  to  transport  salt  from  Oswego 
to  Queenston,  a  ta  fixed  price  per  barrel.  The  defendant  was 
to  carry  half  the  salt  the  first  trip  his  vessel  should  make,  and 
the  remainder  on  the  second  trip,  or  sooner  if  possible.  The 
ship  made  a  trip,  but  took  none  of  the  salt.  Soon  after  this, 
information  was  received,  by  the  collector  at  Oswego,  of  the 
non-intercourse  act  of  the  United  States.  The  court  held  that 
the  plaintiff  was  entitled  to  recover  the  difference  between  the 
value  of  the  salt  at  Oswego  and  Queenston.  (Less,  I  sup- 
pose, the  cost  of  transportation.)  It  will  be  seen  that  the  non- 
intercourse  act  prevented  the  transportation  of  the  salt  by  the 
plaintiff  afiier  the  failure  of  the  defendant  to  perform  his  agree- 
ment And  the  damage  which  the  plaintiff  necessarily  sus- 
tained was  the  difference  between  the  value  of  the  salt  where  it 
was  when  the  act  of  congress  arrested  it,  and  the  value  at  the 
place  where  it  would  have  been  had  the  defendant  performed 
his  agreement.  But  for  the  non-intercourse  act,  it  would  have 
been  the  duty  of  the  plaintiff  to  have  procured  some  other 
oonveyance  for  the  salt,  and  if  he  had  been  obliged  to  pay  more 
than  the  contract  price  with  the  defendant,  he  would  have  re- 
covered the  difference  in  damages  for  the  breach  of  the  contract. 

(y  Connor  v.  Foster,  (11  WattSy  418,)  was  decided  upon  the 
authority  of  Bracket  v.  McNair.  The  defendant  agreed  to 
transport  wheat  from  Pittsburgh  to  Philadelphia,  at  a  season  of 
ihe  year  when  there  was  great  danger  of  the  freezing  of  the 
canal.  The  defendant  finally  refused  to  enter  upon  the  per- 
formance of  the  contract,  and  the  plaintiff  could  not  obtain  any 
other  conveyance.  These  cases  rest  upon  their  peculiar  circum- 
stances. The  defendants,  by  these  contracts,  took  all  risks,  and 
fidling  to  perform  their  agreements,  in  one  case  the  property 
ooold  not  be  transported  without  a  violation  of  the  non-inter- 
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course  act ;  in  the  other,  do  one  would  undertake  to  transport 
the  wheat,  owing  to  the  danger  of  the  canal  freezing.  These 
cases  have  no  application  to  the  present  case. 

As  to  the.  application  of  the  rule,  that  the  damages  must  be 
the  natural  and  proximate  consequences  of  the  act  complained 
of,  see  Deyo  y.  Waggoner^  (19  John,  241 ;)  Dorwin  y.  Pot- 
ter, (5  Denio,  306 ;)  Armstrong  v.  Percy,  (5  Wend.  536 ;)  Har- 
gous  V.  Ablon,  (3  Denio,  406;)  Master  ton  v.  Brooklyn,  (7 
Hill,  64  ;)  Bennett  v.  Lockwood,  (20  Wend.  223 ;)  Clark  y. 
Brown,  (18 /d.  229;)  Blanchard  v.  Ely,  (21  Id.  342;)  Wair 
rath  V.  Redfield,  (11  Barb.  368;)  Lawrence  y.  Wardwell, 
(6  Id.  424 ;)  Vanderslice  v.  Newton,  (4  Com.  180.) 

In  my  opinion,  the  referee  erred  as  to  the  measure  of  dam- 
ages. It  is  not  denied  that  a  carrier  may  make  a  special  con- 
tract for  the  delivery  of  property  in  a  certain  time,  so  as  to 
throw  upon  himself  all  the  risks  of  loss  by  a  decline  of  the 
price  in  that  market.  Parties  may  make  any  contract  not  ille- 
gal ;  and  if  a  carrier  expressly  agrees  to  deliver  property  by  a 
certain  time,  and  in  default  thereof  to  pay  all  loss  arising  from 
a  decline  in  price,  he  may  do  so ;  or  if  he  is  informed  by 
the  owner  of  special  reasons  for  the  delivery  of  the  property 
by  a  certain  day,  and  he  agrees  to  deliver,  he  will  be  liable  upon 
his  contract  for  the  damages  contemplated  by  the  parties.  But 
such  is  not  this  case.  In  Wilson  v.  The  York,  New.  C.  ^  B. 
R.  R.  Co.,  reported  in  a  note,  18  Eng.  L.  ^  Eq.  557,  the  plaintiflF 
contracted  with  the  defendants  to  transport  fresh  fish  to  market. 
The  defendants  neglected  repeatedly  to  deliver  the  fish  in  proper 
time  for  the  market,  and  Justice  Jarvis  instructed  the  jury  that 
the  plaintiff  was  entitled  to  recover  whatever  damages  he  had 
sustained  by  the  loss  of  the  profits  of  an  early  sale  of  it  at  Bil- 
lingsgate market.  The  case,  upon  the  trial,  was  put  upon  the 
ground  of  an  express  agreement  to  deliver  the  fish  at  the  mar- 
ket by  a  certain  hour  in  the^day.  The  article  was  also  perish- 
able, &c.  &c. 

The  referee  erred,  I  think,  in  deciding  that  if  the  delay  in  the 
delivery  of  the  butter  was  occasioned  by  the  unusual  accumula- 
tion of  freight  upon  its  road  and  at  its  depots,  and  no  other 
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cattse^  this  would  fiirnish  no  legal  excuse  to  the  defendant.  He  also 
decided  that,  although  by  the  amount  and  accumulation  of  freight 
the  road  was  taxed  beyond  its  capacity,  it  did  not  form  any  legal 
excuse  for  the  delay  in  transporting  the  butter.  Ho  had  found 
as  facts  that  a  larger  amount  than  usual  of  property  had  been 
received  by  the  defendant  to  transport  to  New  York,  and  that  it 
hadaccamulated  on  the  road,  that  the  road  was  well  equipped  with 
cars  and  engines,  but  that  the  amount  of  freight  received  and 
accumulated  exceeded  the  then  capacity  of  the  defendant  to 
remove. 

The  decision  of  the  referee  is  attempted  to  be  sustained  by 
section  36  of  the  general  railway  act  of  1850.  {Sess,  Laws 
1850,  p.  231.)  It  is  there  enacted,  that  every  such  corporation 
shall  start  and  run  the  cars  for  the  transportation  of  passengers 
and  property  at  regular  times,  to.be  fixed  by  notice,  and  shall 
furnish  suflScient  accommodations  for  the  transportation  of  all 
such  passengers  and  property,  as  shall  within  a  reasonable  time 
previous  thereto  be  offered  for  transportation,  at  the  place  of 
starting,  and  at  the  junction  of  other  rail  roads,  &c.  and  shall 
take,  transport  and  discharge  such  passengers  and  property  at, 
from  and  to  such  places,  on  the  due  payment  of  freight  or  fare, 
legally  authorized  therefor  ;  and  shall  be  liable  to  the  party  ag* 
grieved  in  an  action  for  damages  for  any  neglect  or  refusal  in  the 
premises.  It  is  insisted,  and  as  I  understand  the  decision  it 
was  60  held,  that  the  defendant  was  bound  to  transport  the  prop- 
erty to  New  York  within  such  time  as  was  a  reasonable  time 
for  a  freight  train  to  pass  from  Hornellsville  to  New  York.  In 
other  words,  that  the  defendant  must  be  prepared  at  all  times  to 
receive  and  transport,  directly,  all  the  property  offered.  That 
although  the  road  may  be  well  stocked,  and  there  may  have  been 
a  sufficient  n^umber  of  cars  and  engines  to  transport  promptly  all 
property  offered  during  an  entire  year  previous,  yet  if  the  prop- 
erty offered  for  transportation  shall  be  suddenly  increased  in 
amount  beyond  the  capacity  of  the  road,  that  will  constitute  no 
excuse  for  delay.  I  do  not  think  the  statute  requires  a  construo- 
tien  leading  to  such  results.  Bail  road  companies  are  to  start 
and  run  their  cars  at  regular  timesj  to  be  fixed  by  publio  notion 
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This  is  important  to  the  public  and  to  the  company.  It  will  not 
do  to  start  trains  at  any  time,  as  boats  are  started  upon  the  canal, 
or  teams  upon  the  highway.  Again,  the  capacity  of  a  rail  road 
is  limited.  It  is  not  possible  to  do  an  unlimited  amount  of  busi- 
ness, either  with  a  double  or  single  track.  More  may  be  done 
with  a  double  than  a  single  track.  Does  it  follow  that  because 
for  a  month  or  two  during  the  year  more  freight  may  be  offered 
than  can  be  carried  upon  a  single  track,  the  company  is  bound 
to  construct  a  double  track,  to  accommodate  that  press  of  busi- 
ness for  two  months,  though  during  the  other  ten  months  there 
shall  not  be  business  enough  for  tho  road  1  This  will  hardly  do. 
In  this  case  the  referee  finds  that  the  road  was  well  equipped 
with  cars  and  engines,  but  that  the  amount  of  freight  was  beyond 
its  capacity.  And  he  held  that  this  constituted  no  excuse  for 
delay  in  transporting  the  plaintiff's  property.  It  was  utterly 
impossible  for  the  defendant  to  relieve  itself  from  the  difficulty. 
The  most  extraordinary  diligence  could  not  save  it  from  damage. 
It  did  all  it  could  do ;  but  the  property  offered  for  transportation 
at  that  time  was  more  than  could  be  transported  upon  the  road. 
It  exceeded  the  capacity  of  the  road.  The  only  way  the  defend- 
ant could  hare  been  saved  from  damages  was  to  have  anticipated 
the  increased  amount  of  property  to  be  offered  at  that  time,  and 
to  have  constructed  another  track.  But  this  would  have  required 
some  years,  and  some  millions  of  money.  The  statute  requires 
no  such  construction.  All  statutes  should  be  considered  in  refer- 
ence to  their  subject  matter,  and  should  receive  a  reasonable 
construction.  The  corporation  should  provide  a  reasonable  equip- 
ment for  their  road,  considering  the  amount  of  business  to  be  done 
upon  the  road.  They  should  expect  that  more  business  would 
offer  at  some  times  than  at  others,  and  they  should  therefore 
have  a  reasonable  supply  of  extra  cars  and  engines.  But  they 
are  not  bound  to  provide  for  a  great,  sudden  and  unexpected  in- 
flux of  business,  so  as  to  prevent  all  accumulations.  If  they  find 
their  business  increasing,  they  should  increase  their  cars  and 
engines,  and  prepare  for  the  increased  business  of  the  country. 
But  having  equipped  their  road  to  its  foil  capacity,  I  am  not 
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prepared  to  say  that  they  are  bound  to  construct  a  double  track, 
thongb  there  may  be  business  enough  for  a  double  track. 
^  If  the  road  was  well  equipped,  and  the  delay  was  occasioned 
by  an  unusual  influx  of  business  beyond  the  immediate  capacity 
of  the  road,  and  the  butter  was  transported  as  expeditiously  as 
it  could  be,  in  the  then  condition  of  the  road  and  the  business, 
the  defendant  was  not  liable  for  any  damages.  Due  diligence  1 
was  used.  {Parsons  t.  Hardy,  14  Wend.  215.  12  Barb.  821.) 
The  judgment  should  be  reversed,  and  there  should  be  a  new 
triaL 

[Erie  General  Term,  January  28,  1854.    ilfam'fi,  Bowm  and  MulUtt,^ 
Justices.] 


Lane  &  Bailey  vs.  Beam. 

After  plaintiA  have  commenced  their  action  as  on  contract,  pmposely  and  delib- 
erately, in  order  that  they  may  not  only  obtain  an  attachment  against  the  de- 
fendant as  a  non-resident,  but  also  be  able  to  procure  an  order  ftr  publication 
against  him,  and  after  they  have  by  those  means  procured  the  appearance  of  the 
defendant,  they  cannot  move,  at  special  term,  to  amend  the  summons  and 
complaint  so  that  they  shall  not  be  on  contract  but  in  tort,  fbr  converting  the 
plamtifi&'  goods. 

That  is  not  a  case  withhi  the  section  of  the  code  allowing  an  amendment  ftxr  the 
purpose  of  oorrecting  a  miitaks. 

f[IS  was  an  appeal  by  the  plaintiffs  from  an  order  made  at  a 
special  term,  denying  their  motion  for  leave  to  amend  and 
alter  the  summons  in  this  action  from  a  summons  for  a  money 
demand,  on  contract,  to  a  summons  for  relief,  and  to  make  the 
necessary  and  corresponding  amendments  and  alterations  in  the 
complaint,  so  as  to  change  the  action  from  an  action  on  contract 
to  an  action  for  \  tort. 

D.  Evans,  for  the  plaintifis. 

TF.  S.  Rowland,  &r  the  defendant. 
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By  the  Court,  Mitchell,  P.  J.  As  this  case  was  stated  by 
the  counsel  for  the  plaintiffs,  and  as  may  be  conjectured  from  the 
affidavits,  the  plaintiffs  commenced  their  action  as  in  contract,  pur- 
posely and  deliberately,  that  they  might  be  sure  not  only  of  an 
attachment  against  the  defendant  as  a  non-resident,  but  also  of 
being  able  to  procure  an  order  for  publication  against  him,  which 
they  could  not  obtain  if  they  proceeded  for  a  tort.  Having  by  this 
means  procured  the  appearance  of  the  defendant,  they  moved  at 
special  term  to  change  the  summons  and  complaint  so  that  they 
should  not  boon  contract,  but  on  tort,  for  conyerting  the  plaintiffs' 
goods.  The  173d  section  of  the  code  allows  an  amendment  by 
^X)rrecting  a  mistake  in  the  name  of  a  party,  or  a  mistake  in  any 
other  respect.  But  here  there  was  no  mistake ;  there  was  a  de- 
liberate purpose  in  making  the  statement  of  the  action  as  it  is. 
That  section  therefore  does  not  aid  the  plaintiffs.  The  power  of 
the  court  to  amend  proceedings  before  it,  is  a  result  of  the  con- 
trol which  it  has  over  its  process  and  pleadings,  and  is  not  con- 
ferred by  the  code.  The  legislature  has  steadily  shown  its  desire 
that  this  power  should  be  liberally  exercised,  and  has  never  (it 
is  believed)  curtailed  it.  The  court  are  disposed  to  conform  to 
this  exhibition  of  legislative  will,  and  to  allow  any  amendment 
that  justice  may  require.  Does  justice  call  for  this  amendment? 
The  plaintiff  has  played  his  game  with  an  object  in  view,  and 
succeeded  in  that,  and  he  should  not  be  allowed  now  to  seek 
another  advantage  inconsistent  with  his  first  successful  scheme. 
The  rights  of  the  defendant  and  of  the  sureties  who  entered  into 
bonds  on  the  discharge  of  the  attachment  would  be  materially 
changed  by  the  proposed  alteration.  In  this  action  on  contract, 
no  more  could  be  recovered  than  the  price  for  which  the  goods 
were  sold ;  in  the  action  for  the  conversion,  the  value  of  the 
goods  and  damages  for  the  conversion  might  be  recovered ;  the 
last  being  somewhat  in  the  discretion  of  the  jury ;  and  the  value 
might  exceed  the  price  on  the  sale.  It  was  said  that  under  the 
old  system  the  court  allowed  an  ac  etiam  in  a  capias  to  be 
changed,  from  covenant  to  assumpsit,  and  said  the  bail  had  no 
right  to  object  to  the  amendment.  {Blue  v.  Stout,  8  CotoeUy 
854.)    The  damages  to  be  recovered  would  bo  the  same  whether 
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the  action  were  covenant  or  assumpsit,  and  so  the  bail  would 
not  be  damaged  by  the  change :  and  the  bail  have  no  right  to 
object  to  an  amendment  in  the  original  suit ;  their  time  to  object 
is  when  they  are  sued.  Under  the  circumstances,  there  is  no 
ground  of  disturbing  the  decision  at  special  term  refusing  to 
allow  the  amendment.     That  order  is  affirmed,  with  costs. 

[New  Tore  General  Term,  November  6,  1854.    MUcTUUj  Roosevelt  and 
Gerke^  JasUces.] 


Benners  vs.  Harrison  and  Wilson. 

Where  A.  agrees  with  B.  that  B.  shall  buy  such  lands  as  thej  please,  in  B's  name 
axMi  on  his  responsibility,  and  that  A.  shall  not  be  responsible  fbr  any  liabilities 
or  acts  pf  B.,  except  that  so  far  as  cash  capital  shall  he  placed  in  tho  hands  of 
B.  that  capital  shall  be  subject  to  its  proportion  of  the  losses,  A.  is  liable  for 
services  rendered  by  another  as  clerk  and  book-keeper  in  conducting  the  joint 
business  of  the  associates. 

THIS  was  an  appeal,  by  the  defendant  Harrison,  from  a  judg- 
ment entered  upon  the  report  of  a  referee.  On  the  4th  of 
November,  1838,  an  agreement  was  made  between  the  defend- 
ants, James  Harrison  and  James  Glasgow,  partners,  under  the 
name  of  Glasgow  &  Harrison,  and  the  defendant  John  Wilson, 
under  which  the  firm  advanced  to  Wilson  a  capital  of  $6000,  to 
be  laid  out  in  land  speculation  ;  the  profits  of  which  were  to  be 
divided  among  them  in  a  specified  proportion.  In  this  agree- 
ment it  was  however  stipulated,  that  Glasgow  &  Harrison 
were  to  be  in  no  manner  liable  or  responsible  for  any  losses 
beyond  the  capital  contributed  by  them.  On  the  25th  of  Decem- 
ber, 1839,  a  new  agreement  was  made,  referring  to  the  previous 
one,  extending  the  capital  to  $40,000,  divided  into  shares  of 
$1000  each ;  and  providing  for  a  still  further  increase  of  cap- 
ital to  $10,000  more,  if  Wilson,  or  Glasgow  &  Harrison,  should 
think  proper.    The  profits  of  the  operations  to  be  divided,  and 
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the  losses  borne  in  certain  specified  proportions  :  Harrison  and 
his  associates  two-thirds,  and  Wilson  one-third.  The  associa- 
tion was  denominated  a  copartnership,  and  unless  sooner  dis- 
solved by  mutual  consent,  it  was  to  continue  for  two  years.  It 
continued  in  existence  and  operation  under  this  contract  in  the 
city  of  New  York  until  the  fall  of  1844,  when  Harrison,  who 
had  previously  bought  out  Glasgow,  sold  out  to  Wilson.  The 
plaintiff  was  employed  by  Wilson  as  book-keeper  and  general 
clerk  of  the  company,  from  Sept.  1842,  to  March,  1845 ;  and 
brought  this  action  to  recover  for  those  services.  The  referee 
reported  in  his  favor  for  the  sum  of  $1711.88. 

W.  M,  Evaris,  for  the  appellant.  I.  The  plaintiff  was  em- 
ployed by  the  defendant  Wilson,  and  there  is  no  pretense  that 
the  defendant  Harrison  ever  retained  or  employed  the  plain- 
tiff, or  promised  to  pay  him.  The  defendant  Wilson  never 
retained  or  employed  the  plaintiff  in  the  name  of  Harrison,  nor 
in  the  joint  names  of  himself  and  Harrison,  nor  in  any  name 
ever  made  an  express  promise  to  pay,  or  stipulated  for  a  rate  of 
compensation.  II.  As  between  the  defendants  themselves,  it 
was  an  express  and  fundamental  stipulation  of  the  business, 
that  it  was  to  be  done  by  Wilson,  in  his  own  name,  and  on  his 
responsibility,  for  all  liabilities,  and  Harrison  was  not  to  be  a 
party  to,  or  responsible  for,  any  acts  or  liabilities  of  Wilson. 
This  stipulation  was  never  infringed  in  the  actual  conduct  of 
the  business.  Harrison  never  held  himself  out,  nor  was  he  held 
out  by  Wilson,  as  a  partner  or  joint  promisor,  in  any  contract 
or  liability.  III.  In  the  absence  of  any  actual  contract  with 
the  plaintiff  by  the  defendant  Harrison,  acting  for  himself,  or 
through  any  agent,  the  only  possible  ground  of  liability  is,  as  a 
dormant  partner,  on  the  principle  of  mercantile  partnership. 
A  joint  interest  in  the .  purchase  and  sale  of  real  estate  does 
not  create  a  partnership,  with  the  rights,  powers,  duties  and 
responsibilities  of  partners  under  the  law  merchant.  {Story  an 
Partnership^  §§  82,  88.  CMyer  on  Partnership^  §  8,  n.,  J  61,  n. 
PMs  t.  Waughy  4  Mass.  R.  424.  Patterson  r.  Brewster, 
4  Edw.  862.    Sage  v.  Sherman,  2  Qomst.  417.) 
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/.  D.  McCh'egor,  for  the  plaintiff.  I.  The  defendants  were 
engaged,  under  a  written  contract,  in  a  general  adventure  for 
the  purchase  and  sale  of  lands ;  the  profits  of  the  speculation 
to  be  divided,  and  the  losses  borne  in  specified  proportions ; 
Harrison  two-thirds,  Wilson  one-third.  If  a  partnership  can  be 
in  any  manner  formed  among  persons  who  connect  themselves 
together  for  the  purpose  of  speculating  in  lands,  for  their  mu- 
tual profit  and  advantage,  the  association  of  the  defendants  was 
clearly  a  partnership.  (3  Kent,  6ih  ed.  23.  Story  on  Part  §  2.) 
(1.)  Partnerships  may  be  formed  for  the  buying  and  selling  of 
lands  on  joint  account,  and  for  the  joint  benefit  of  the  parties, 
by  way  of  commercial  speculation  and  commercial  adventure. 
{Story  on  Part.  §  83.  Smith  v.  Bumham,  8  Sumnerj  435, 
458,  71.  In  re  Warren,  Davis,  323.  Dale  v.  Hamilton,  6 
Hare,  369.  Kramer  v.  Arthur,  7  Barr's  Penn.  R.  165, 171. 
8  KerU.  28.  Sage  v.  Sherman,  2  Com^.  429,  30.)  (2.)  The 
alleged  doctrine  that  "  there  can  be  no  partnership  in  land,'*  is 
confined  to  a  mere  comnkunity  of  interest  in  the  land  itself, 
and  does  not  extend  to  cases  of  general  speculations  in  lands 
as  a  commercial  adventure,  where  the  parties  have  a  commu- 
nity of  interest  in  the  profits  only.  {Porter  v.  McClure,  15 
Wend.  187.)  The  better  opinion  now  is,  that  even  land  itself, 
purchased  with  partnership  funds,  for  partnership  purposes, 
will  be  regarded  in  equity  as  partnership  stock.  (8  Kent,  37. 
Sigoumey  v.  Munn,  7  Conn,  R.  11.)  (8.)  Harrison  was  in  no 
sense  a  "  dormant  partner."  His  connection  with  the  concern 
was  ostensible,  notorious  and  active;  nor  does  the  contract 
contain,  any  restriction  against  the  use  of  his  name  in  the  busi- 
ness of  the  company.  (3  Kent,  7th  ed.  31.  Story  on  Part. 
i  80.  U.  S.  Bank  v.  Binney,  5  Mason,  176, 185.)  The  rule, 
therefore,  that  "  the  ordinary  doctrine  relating  to  dormant  part- 
ners is  not  applicable  to  partnerships  formed  for  speculations 
in  the  purchase  and  sak  of  lands,''  has  no  application  to  this 
case.  {Pitts  v.  Waugh,  4  Mass.  R.  424.  Smith  v.  Bum- 
ham,  8  Sumner,  485,  470,  71.     Story  on  Part.  §  88.) 

n.  Whether  the  de£Bndants  were  partners  or  not,  as  to  third 
pajrtifl0  dealing  with  them  in  their  general  business,  the  plain* 
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tiff  was  engaged  in  their  joint  business,  as  book-keeper  and  gen- 
eral clerk  of  the  company,  with  their  knowledge  and  approbation, 
and  thfej  are  therefore  jointly  liable  in  this  action.  (1.)  The 
contract  between  the  defendants  constituted  Wilson  agent  of 
the  other  stockholders,  to  transact  the  principal  portion  of  the 
business  of  the  company,  and  fully  authorized  him  to  employ 
the  plaintiff  in  their  joint  business.  Wilson's  authority  to  bind 
himself  and  Harrison  for  such  a  purpose,  was  necessarily  in- 
cluded in  and  incident  to  the  power  and  duty  conferred  upon 
him  by  the  contract,  and  indispensable  to  the  proper  and  com- 
plete performance  of  that  duty.  (2.)  There  can  be  no  pretense 
that  the  connection  of  Harrison  with  the  concern  as  a  principal, 
was  not  disclosed,  and  that  the  plaintiff  rendered  his  seryices 
upon  the  mere  individual  credit  of  Wilson.  Harrison's  associa- 
tion with  Wilson  was  generally  notorious.  No  effort  was  made 
to  conceal  it.  It  was  put  forth  in  the  shares  of  stock  issued, 
and  whateyer  responsibility  or  credit  the  company  at  any  time 
had,  arose  from  Harrison's  connection  with  it.  All  the  other  inci- 
dental expenses  of  carrying  on  the  business  were  paid  out  of 
the  funds  of  the  company.  The  payments  to  the  plaintiff,  proved 
by  the  defendant,  were  credited  from  time  to  time  in  the  books 
of  the  company.  (3.)  The  course  pursued  by  Wilson  in  man- 
aging the  affairs  of  the  company,  (had  it  been  originally  unau- 
thorized,) was  fully  approved  and  ratified  by  Harrison.  The 
employment  of  the  plaintiff,  in  particular,  was  known  to  Harri- 
son, and  approved  by  him. 

III.  The  value  of  the  plaintiff's  services,  as  estimated  by  the 
referee  after  a  consideration  of  all  the  circumstances,  was  very 
moderate,  and  even  small,  and  will  not  be  disturbed  by  the 
court  on  this  appeal. 

By  the  Court,  Mitchell,  P.  J.  One  question  discussed  in 
this  case  was,  whether  one  could  be  liable  as  a  dormant  part* 
ner,  who  had  agreed  with  another  that  the  latter  should  buy 
such  lands  as  they  pleased,  in  his  own  name  and  on  his  own 
responsibility,  and  that  the  former  should  not  be  responsible  for 
any  liabilities  or  acts  of  the  latter,  except  that  bo  fiu*  as  cash 


NEW  TOBE:— NOVEMBER,  1854.  57 

Bennen  v.  Harrison. 

capital  should  be  placed  in  the  hands  of  the  other,  that  cap* 
ital  should  be  subject  to  its  proportion  of  the  losses. 

In  Pitts  V.  Waugh  and  Cfreeley,  (4  Mass.  424,)  a  note  had 
been  given  by  Waugh  in  his  own  name  for  land  bought  in  his 
own  name,  and  it  was  held,  that  even  if  it  were  found  that  there 
was  a  partnership  between  Waugh  and  Greeley  to  buy  lands, 
Ghreeley  would  not  be  liable.  The  reasons  assigned  were,  that 
the  law  as  to  dormant  partners  was  confined  to  trade  and  com* 
merce,  and  did  not  extend  to  the  purchase  and  sale  of  lands,  and 
that  the  alleged  dormant  partner  could  have  no  title  to  the  Umd. 
It  is  true,  he  would  have  no  title  at  law  to  the  land,  but,  in 
this  state,  (however  it  may  have  then  been  in  Massachusetts,) 
he  would  have  a  title,  in  equity,  and  could  enforce  it,  to  the  land. 
The  court  also  said,  that  there  was  ^  no  evidence  offered  that 
Greeley  knew  of  the  purchase  or  did  or  could  derive  any  benefit 
firom  it,"  although  they  adopted  the  broad  grounds  above  stated, 
as  they  said,  to  prevent  mistake.  Here  the  dormant  partner 
knew  of  the  purchases,  and  then  received  the  benefit  of  them. 
The  Massachusetts  court  would  probably  have  ruled  differently 
if  such  facts  had  existed  in  that  case.  They  said  that  the  con- 
tract was  not  signed  by  any  one  authorised  by  Greeley ;  these 
acts  would  probably  have  been  considered  by  them  evidence  of 
authority  to  sign,  and  of  ratification  of  the  signature. 

In  Patterson  v.  Brewster^  Havens  and  othersj  (4  Edw.  852,) 
a  bill  was  filed  to  compel  persons  who  had  associated  for  the 
purpose  of  purchasing  lands,  and  having  the  title,  in  the  name 
of  trustees,  to  pay  the  deficiencies  on  bonds  and  mwtgages  exe- 
cuted by  the  trustees  to  the  seller  of  the  lands — the  trustees 
having  become  insolvent. 

The  vice  chancellor  inferred  that  the  sale  was  on  the  personal 
responsibility  of  the  trustees,  and  on  the  security  of  the  mort- 
gages, and  held  that  if  the  associates  would  have  been  liable, 
the  taking  of  the  bond  of  the  trustees  (a  higher  security)  dis- 
charged them  from  this  liability,  and  that  a  court  of  equity 
should  not  interfere,  as  the  complainant,  if  he  had  any  remedy, 
could  enforce  it  at  law.  The  learned  vice  chancellor  had,  how- 
ever, previously  said  in  that  case  that ''  it  appeared  to  him  that. 

Vol.  XIX.  8 
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QdDsidemg  the  object  of  this  association,  it  was  not  to  be  deemed 
a  partnership,  in  the  mercantile  sense  of  the  term,  with  the 
rights,  powers^  duties  and  responsibilities  of  partners  belonging 
to  the  associates,  under  the  law  merchant ;"  that  "  for  the  sake 
of  convenience,  and  the  easier  management  of  all  partnership 
conoerns,  whether  it  be  in  the  trade  of  buying  and  selling  mer- 
chandise, or  manufacturing,  or  in  the  busiftess  of  working  latuis^ 
either  for  agricultural  or  mUUng  pursuits,  one  partner  has  the 
power  to  bind  all  by  any  contracts  he  may  make  which  are  with- 
in the  scope  of  their  partnership  business  ;  but  that  this  cannot 
be  the  law  in  the  mere  business  of  buying  and  selling  landsJ^ 

These  remarks  were  not  essential  to  the  decision  of  the  case, 
fmd  the  ca«se  was  carried  to  the  court  of  appeals ;  and  while  it 
was  pending  there,  Justice  fitrong,  in  delivering  the  opinion,  in 
the  result  of  which  the  majority  of  the  court  concurred,  dissented 
from  the  vice  chancellor  in  the  last  part  of  his  (pinion,  and  stated 
that  this  opinion  of  the  vice  chancellor  was  expressed  as  a  doubt 
wd  partial  denial  only.  {Sage  v.  Shermany  2  ComsL  430.) 
Justice  Strong  argued  strongly  in  that  case  that  there  may  be  a 
partnership  in  buying  and  selling  lands,  with  all  the  liabilities  of 
partners,  and  he  quoted  the  ca^es  of  TerriU  v.  Richards,  (1  Noti 
4r  McCard,  20 ;)  Sigoumey  v.  Mann,  (7  Conn.  11 ;)  Robinson 
V.  McCrowder,  (4  McCord,  519;)  Dudley  v.  LUtkfield, 
(8  Shepley,  44;)  Brady  v.  Kalkam,  (1  Penn.  A.  147;) 
Kramer  v.  Arthur^  (7  Barr's  Penn.  R.  165 ;)  as  sustaining 
his  views. 

Where  there  is  such  diversity  of  opinion,  and  no  decision 
binding  in  this  state,  it  is  inexpedient  to  express  an  opinion  un- 
necessarily, in  the  case  before  us.  It  may  be  that  when  four  or 
more  persons  agree  to  buy  lands  as  tenants  in  common,  and  to 
pay  cash  for  them  on  the  delivery  of  the  deed,  neither  buyers  nor 
sellers  would  consider  either  buyer  Uable  to  pay  more  than  his 
aliquot  share ;  yet  if  all  did  not  pay  in  full,  it  is  very  clear 
that  the  seller  would  not  be  bound  to  convey  to  any.  And  if 
the  sale  was  to  be  partly  on  credit,  it  is  equally  clear  that  accord- 
ing to  the  established  usage  the  buyers  would  be  expected  to 
give  their  joint  and  several  bonds  and  mortgages  on  the  whole 
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proper^,  for  the  whole  amoant  left  unpaid.  So  it  may  Aittly  b« 
discussed  whether,  where  parties  agree^  to  buy  and  sell  knds, 
and  to  share  the  profits,  a  purchase  made  by  one  of  them  with- 
oat  the  approbation  of  the  others,  and  without  their  receiving 
any  benefit  from  it,  would  bind  them,  (as  they  would  be  bounds 
if  tiie  agreement  had  related  to  merchandise.)  on  the  ground  that 
the  purchase  was  within  the  scope  of  the  general  terms  of  the 
partnership.  But  in  this  case  the  plaintiff  presents  himself 
in  a  very  different  character.  He  was  a  clerk  employed  by 
the  active  associates  to  keep  the  books  of  the  concern,  contain- 
ing the  accounts  of  sales  and  purchases,  and  attending  to  other 
matters  necessary  for  the  transaction  of  the  business  into  which 
the  associates  had  entered.  Their  case  can  be  no  better  (as 
against  him)  than  if  they  had  caused  the  lands  to  be  oonteyed 
to  them,  and  so  had  become  tenants  in  common  of  the  lands.  As 
tenants  in  common,  neither  could  bind  the  other  by  any  contract 
which  be  alone  should  mak&;  but  if  tenants  in  common  have  one 
agent  whose  business  is  to  collect  their  rents,  and  pay  out  ex- 
penses for  repairs,  taxes,  assessments,  clerk-hire  and  ofiioe  rent, 
and  the  whole  affair  should  turn  out  a  loss,  his  right  to  recover 
for  that  loss  and  for  his  services,  would  be  against  all  jointly 
and  not  against  each  separately,  for  his  proportionate  share  only^ 
In  this  it  is  like  lands  held  by  partners  for  mining  purposes. 
For  any  matter  connected  with  those  purposes,  one  partner  may 
bind  the  other,  and  all  are  jointly  bound,  although  it  might  be 
questionable  whether  they  would  be  bound  jointly  for  tiie  pur- 
ehase  money  of  other  lands  bought  for  the  same  purpose,  with- 
out proof  of  their  assent  to  the  new  purchase. 

Bo,  although  the  part  owners  of  a  ship  are  tenants  in  common 
and  not  partners,  yet  they  are  jointly  liable  for  repairs  and  sup- 
plies to  the  vessel,  and  for  the  wages  of  the  master  and  crew  ; 
and  they  may  be  liable  as  partners  by  arrangements  among 
themselves,  so  that  one  shall  have  a  lien  on  the  share  of  any 
other  part  owner  on  the  funds  in  his  hands,  for  any  balance  due 
to  him.    {See  Mumfard  v.  NicoU,  20  John.  611.) 

This  claim  is  not  for  purchase  money  of  lands  bought  without 
the  concurrence  of  the  associates,  but  for  mercantile  services 
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neoessary  for  all,  and  rendered  for  the  benefit  of  all  the  asBO- 
ciates  in  purchases  and  sales  made  for  their  joint  benefit. 
The  judgment  in  favor  of  the  plaintiff  is  affirmed  ifith  costs. 

[New  Tobk  Qensral  Tbbm,  Noyember  6,  1854.    MiUhtU,  Roo$mM  and 
CUrk§,  Jnstioes.] 


Pirnie,  executor,  &c.  vs.  Purdt  and  others. 

A  testator,  by  his  will,  gave  several  specific  and  geueral  legacies  to  varioixs  individ- 
aals,  indndiDg  a  spedfic  bequest  to  Mary  P.  T.  of  the  sole  use  and  oocnpatioii 
of  Ids  homestead,  and  of  the  fVunitnre  therein,  Ac  for  the  term  of  three  yean, 
and  at  the  ezpiwtion  of  that  time  the  executors  were  directed  to  sell  the  rsal  and 
personal  property  and  out  of  the  avails  to  pay  the  said  Mary  P.  T.  a  legacy 
of  $500  which  the  testator  willed  and  bequeathed  to  her.  The  residue  the 
testator  ordered  to  be  divided  "  among  the  Z0^«m  in  like  ratio  as  their  lega- 
des."  Then,  after  bequeathing  some  small  specific  artides,  he  added  this 
danse,  "  I  order  my  two  lots  of  ground,  lying,  &c  and  also  my  outdoor  per- 
sonal property,  to  be  sold  at  my  death ;  the  avails  of  which,  with  my  bank 
stodc  and  notes  of  hand,  I  trust  will  pay  my  Ugaeie$,  If  not,  I  order  it  to  be 
duly  q>p(frtioned  among  the  UgcUees  according  to  the  amount  bequeathed," 
Ac.  Hdd^  that  Mary  P.  T.  was  entitled  to  share  in  the  distribution  of  the 
residue,  as  one  of  the  legatees. 

r3IS  was  an  appeal  by  the  defendant  Mary  P.  Yarian  from 
a  judgment  entered  at  a  special  term  of  the  court.  The  com- 
plaint was  filed  by  the  plaintifi^  as  executor  of  Samuel  Haskell 
deceased,  for  a  construction  of  the  last  will  and  testament  of 
the  deceased.  The  judge,  at  special  term,  decided  that  the 
appellant,  having  had  the  use  of  the  testator's  dwelling  house 
and  out  buildings,  and  lands  thereto  attached,  and  the  furniture, 
for  the  period  and  in  the  manner  specified  in  the  will,  and  the 
executor  haying,  after  the  expiration  of  that  period,  sold  the  said 
real  and  personal  property,  and  paid  to  her,  out  of  the  avails 
thereof,  the  sum  of  $500,  she  was  not  entitled  to  any  further 
or  other  share  of  the  residue  of  said  avails.  Also  that  she  was 
not  entitled  to  any  share  or  portion  of  the  surplus  arising  from 
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the  sale  of  the  kts  of  bud  lying  between  Drake's  lane  and 
Weyman  avenue,  together  mih  the  bank  stock  and  notes  of 
hand  of  the  testator,  and  remaining  in  the  executor's  hands  after 
paying  the  other  legacies. 

&  E.  Lyoftj  for  the  appellant  The  testator  gives  money 
legacies  of  various  amounts  to  several  persons,  and  then,  after 
reciting  his  great  obligations  to  the  defendant,  Mary  P.  Yarian, 
gives  to  her,  for  the  term  of  three  years  from  the  time  of  his 
death,  the  sole  use  and  occupancy  of  his  dwelling  house  and  out- 
buildings,  and  also  the  use  of  all  the  furniture  in  his  dwelling 
house,  and  the  family  stores.  At  the  expiration  of  three  years, 
he  directs  his  executors  to  sell  the  real  estate  and  personal  estate, 
and  out  of  the  avails  to  pay  the  aforesaid  Mary  P.  a  legacjf  of 
$500.  Then  proceeding  to  dispose  ofthe  residue,  he  says:  '^The 
residue  I  order  to  be  divided  among  the  legatees  in  like  ratio  as 
their  legacies."  Mary  P.  claims  her  share  of  the  residue  as  one 
of ''  the  legatees,"  because,  1.  The  bequest  to  the  defendantVa- 
rian  is  a  demonstrative  legacy,  with  all  the  incidents  of  a  general 
legacy,  and  is  in  one  sense,  only,  specific,  viz.,  that  against  all 
other  general  legatees  it  has  a  precedency  of  payment  «out  of  the 
fund  produced  by  the  sale  ofthe  homestead.  (2  Wms.  an  Ex^ 
ecuiors,  995, 1003.  1  Roper  on  WiUsj  884.  1  Roper  on  Leg- 
acies^ 210.  Roberts  v.  Pocock,  4  Ves.  160.  Walton  v.  Walr 
ton,  7  Min.  Ck.  Rep.  258,  268.)  2.  If  this  is  a  general  legacy 
in  its  incidents,  then  Mary  P.  Yarian  is  entitled  to  her  share  of 
the  residue,  as  she  is  one  of  '^  the  legatees^  in  the  will ;  unless 
the  court  supply  the  words  ^^  other  than  the  said  Mary  P.  Fo- 
rian  "  before  the  word  '^  legatees,"  in  order  to  exclude  her  from 
the  benefits  of  the  residuary  clause.  This  would  be  in  violation 
of  the  manifest  intention  of  the  testator,  and  of  the  well  settled 
rules  of  law  governing  the  construction  of  wills.  The  courts 
are  bound  to  give  efiect  to  every  word  of  a  wiU,  without  change 
or  rejection,  provided  an  efiect  can  be  given  to  it  not  inconsistent 
with  the  general  intent  of  the  whole  will.  (8  Vesey^  105. 
6  id.  102.  2B.^  A.  448.)  8.  There  is  nothing  uncertain  or 
repugnant  in  the  residuary  clause ;  the  words  "  the  legatees^ 
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are  intelligible  and  descriptive  of  a  class.  The  testator  had  al- 
ready described  his  bequest  to  the  defendant,  bj  using  in  her 
case  alone  the  technical  word  ^  legacy.^  The  interpolation  of 
the  words  ''  other  than  the  said  Mary  P.  VarioH,^*  woold  be  to 
exclude  from  the  dass  of  legatees  the  only  one  in  the  will  to 
whom  the  testator  had  given  that  particular  name.  {See  Lord 
Eldon's  opinion  in  Smith  t.  Pybus,  9  Ves.  575.)  4.  The  rule 
under  which  words  are  supplied  or  rejected,  has  never  gone  fur* 
ther  than  to  declare  that  if  the  general  intention  ean  be  collected, 
on  any  one  particular  object,  expressions  militating  with  that 
may  be  rejected,  if  plainly  appearbg  to  have  been  inserted  by 
mistake.  {Sims  t.  Doughty,  5  Ves.  246.  Mellish  r.  MeUish, 
4  id.  45.)  It  is  analogous  to  the  principle  that  parol  evidence  is 
never  admissible  where  there  is  no  ambiguity  to  call  for  an  ex- 
planation, or  where  the  will  may  operate  according  to  the  w<nrds, 
without  any  such  foreign  help.  (2  Roper  on  Wills,  82.) 
6.  There  is  no  reason  why  a  legatee,  for  whom  a  testator  has 
shown  a  particular  sdicatude  and  interest,  should  be  excluded  by 
legal  interpretation ;  but,  on  the  contrary  thereof^  such  a  person 
being  prominently  in  the  mind  of  the  testator  would  be  excluded 
in  words  from  his  residuary  bounty,  if  such  were  his  intention. 
6.  The  testator  divides  his  estate  into  two  funds,  and  his  legatees 
into  two  dosses,  as  to  time  of  payment ;  one  fund  is  to  be  ap* 
propriated  to  the  payment  of  the  legacies  payable  immediately, 
and  the  other  at  the  expiration  of  three  years.  He  eridently 
drew  his  will  without  professional  aid.  The  ^  Drakes  lam?^  and 
*'  outdoor  property,''  he  directs  to  be  sold  immediatdy  after  his 
death,  and  distributed  among  those  whom  he  siq)posed  he  had 
made  his  immediate  legatees,  and  then  provides  for  the  immediate 
distribotian  of  the  residue  of  that  fiind.  The  homestead  he 
directs  to  be  sold  three  years  afterwards,  and  provides  for  the 
distribution  of  the  residue  of  that  fund  among  those  who  should 
then  be  the  legatees  under  his  will,  as  he  understood  its  effecti 
which  evidently  was,  that  Mary  P.  Yarian  did  not  come  within 
the  denomination  of  a  legatee  until  her  legacy  was  payable. 
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J.  E.  BurriUj  Jan.  for  the  plamtiff.  I.  Tke  real  and  per- 
sonal estate  referred  to,  means  the  real  and  personal  property, 
the  sse  of  which  was  given  to  Mary  P.  Yarian  for  three  years, 
as  above  stated.  II.  Mary  P.  Yarian  was  entitled  to  receive 
from  the  avails  of  the  said  property  the  sum  of  $500  and  no 
more,  and  the  residue  was  to  be  divided  among  the  other  lega- 
tees in  proportion  to  their  legacies.  (1.)  The  legatees  in  this 
clause  of  the  will  referred  to,  are  the  same  persons  intended  by 
the  expression,  "  the  legatees,"  in  the  sacceeding  clanse  of  the 
wilL  (2.)  The  word  legatees  was  intended  to  denote  general 
legatees,  and  not  specific  legatees.  (Henwood  v.  Overend,  1 
Meriv.  28.)  (S.J  The  sum  given  to  the  appelkat  was  a  specific 
legacy,  and  the  proceeds  of  thds  partieukur  property  is  the  only 
fttftd  for  its  payment,  because  the  fund  consists  of  real  and  per- 
s^md  fotofertjj  and  the  testator  appropriated  all  the  reskhie  of 
his  property  to  the  payment  of  other  legatees.  {Netobold  t. 
Boadkniffki,  1  Rues.  ^  M.  677.  Arnold  v.  Artiddy  2  Diek" 
ens,  646.  Spurway  v.  Glynn,  9  Vesey,  488.  Dicken  v.  Ed-* 
wordy  4  Hare,  274.  GettensY.  Steele,  1  Swans.  24.  Letwten^ 
V.  Hudson,  1  Bro.  C.  C.  58.  Creed  v.  Creed,  11  Clark  ^ 
Fin.  510.  HMiooT  v.  Abbey,  11  Ves.  179.)  (4.)  This  &nd  was 
not  the  fund  provided  by  the  testator  for  the  payment  of  lega- 
cies. This  fund  is  not  to  be  raised  until  after  the  expiration  of 
three  years  from  the  testator's  death,  whereas  '^  the  legacies^' 
are  to  be  paid  within  the  ordinary  period,  out  of  the  fund  pro- 
vided for  that  purpose.  (1  Meriv.  23.)  (5.)  The  testator  evi- 
dently d«signed  the  j^oceeds  of  the  two-  lots  of  ground,  bank 
stock  and  notes*  of  hand,  as  the  fund  for  the  payment  of  ''  the 
legacies,"  because  he  says,  he  thinks  such  proceeds  will  be  suf- 
ficient for  that  purpose,  and  if  insufficient  the  legacies  are  to  be 
abated  pro  raia.  (6.)  If  the  appellant  be  one  of  the  legatees 
undor  the  clause  at  folio  16,  she  is  also  one  of  the  legateea  under 
the  danse  at  folio  17,  and  yet  it  is  plain  that  if  the  fund  pro- 
vided at  fidio  16  had  failed,,  she  would  not.  be  entitled  to  partici- 
pate in  the  fund  at  folio  17.  (7.)  The  testator  evidently  con- 
templated that  the  fund  provided  at  folio  16  would  be  in  every 
event  suiEcient  to  pay  the  appellant,  because  he  does  not  pro- 
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Tide  for  a  deficiency,  but  does  for  a  surplus.  (8.)  He  directs  ihe 
executor,  wU  of  the  avails  of  the  property,  at  folio  16,  to  pay 
the  appellant  $500,  and  after  she  ie  paid,  then  the  residue  is  to 
be  divided  amongst  the  legatees,  not  any  legatees,  but  the  lega- 
tees, evidently  meaning  the  other  persons  named  in  the  will  to 
whom  he  had  made  bequests.  (9.)  By  the  legatees,  the  testator 
means  ^'  the  other  legatees^' 

III.  The  testator  makes  this  provision :  I  order  my  two  lots  of 
ground  to  be  sold  at  my  deaths  the  avails  of  which,  with  my 
bank  stock  and  notes  at  hand,  I  trust  will  pay  my  legacies ;  if 
not,  I  order  it  to  be  duly  f^)portioned  among  the  legatees  ac- 
cording to  the  amount  bequeathed ;  and  if  it  should  overrun,  let 
it  also  be  divided  in  the  same  ratio.  (1.)  It  was  the  intention 
of  the  testator  that  those  only  should  be  entitled  to  share  in  the 
surplus  who  would  have  been  entitled  to  share  it  if  insufficient 
{Shell  V.  Shell,5Barb.  812.)  (2.)  The  testator  intended  the 
fund  to  be  raised  under  this  clause  to  be  applied  to  the  payment 
of  those  legacies  which  were  to  be  paid  at  his  death.  (8.)  He 
evidently  knew  that  the  dwelling  house  and  furniture  mentioned 
at  folio  16  would  be  more  than  sufficient  to  pay  the  gift  to  Mary 
P.  Yarian,  and  disposed  of  this  fund  on  the  supposition  that  she 
was  already  provided  for.  (4.)  The  legacy  given  to  Alary  P. 
Yarian  was  to  be  paid  out  of  the  proceeds  of  the  sale  of  the 
dwelling  house  and  furniture,  and  out  of  no  other  fiind.  (See 
authorities  under  preceding  point.) 

By  the  Courts  Mitchell,  P.  J.  Appeal  from  a  judgment 
rendered  at  a  special  term,  denying  to  Mary  P.  Yarian  any  part 
of  certain  residuary  estate  of  Samuel  Haskell,  the  testator. 
The  testator  had  no  relatives  to  whom  he  was  inclined  to  give 
any  great  part  of  his  estate,  but  bestowed  his  affections  more 
particularly  on  others,  whom  he  had  regarded  in  the  place  of 
children,  or  who  had  rendered  him  kind  offices  during  his  life. 
He  states  one  object  of  his  will  to  be, ''  to  meet  those  contingen- 
cies which  the  law  would  not  always  meet ;"  and  he  gives  to 
Blisa  Ann  Purdy,  his  large  family  bible  and  other  articles, 
valuable  as  fiunily  tokens,  and  also  the  sum  of  $500,  which  in 
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case  of  her  death  was  to  go  to  her  children,  and  speaks  of  her 
as  one  ''whom  he  had  brought  up  from  her  infancy  and  until 
her  marriage."  He  also  gives  to  a  son  of  her's  ^200,  and  to 
each  of  her  other  sons  $50.  He  gives  to  his  only  surviv- 
ing brother  $200,  ''  on  his  embarking  for  Liverpool,"  and  to  his 
five  children  $500  between  them,  but  not  to  be  sent  to  them  by 
their  father.  He  next  gives  to  three  nieces  in  Ohio,  $500 ;  to 
three  nieces  in  Boston,  $600 ;  to  another  niece  in  Boston,  $400 ; 
to  two  nephews,  a  note  which  he  held  against  one  of  them  for 
$800,  and  to  the  brother  $50 ;  and  then  gives  to  Samuel  Haskell 
Stokum,  "  who  was  bom  in  my  house  and  at  his  baptism  took 
my  name,"  $400.  Then  follows  the  bequest  to  Mary  P.  Yariao* 
It  is  as  follows :  ^  To  Mary  P.  Yarian,  who  has  for  many  years 
been  an  inmate  in  my  family,  and  in  consideration  of  her  faiihr 
ful  services  and  kind  attentions  to  my  family  and  myself  m 
sickness  and  in  health,  and  by  her  frequent  watching  and 
fatigue  has  greatly  impaired  her  constitution,  I  give  and  he- 
queaihj  for  the  term  of  three  years  from  the  time  of  my  death, 
the  sole  use  and  occupancy  of  my  dwelling  house  and  out-build- 
ings with  the  land  thereto  belonging ;  and  also  the  use  of  all  the 
fiuniture  in  said  dwelling  house,  excepting  those  articles  here- 
tofore designated,  and  which  are  to  be  given  up  immediately 
after  my  death.  The  &mily  stores,  which  shall  be  on  hand  at 
the  time  of  my  death,  I  also  give  to  the  said  Maiy  P.,  and  at 
the  expiration  of  three  years,  or  thereabouts,  from  the  time  of 
my  death,  I  order  and  direct  my  executors  to  sell  both  real  and 
personal  estate,  and  out  of  the  avails  to  pay  the  aforesaid 
Mary  P.  a  legacy  of  $500,  lawfid  money,  which  I  will  and 
bequeath  unto  her.  The  residue  I  order  to  be  divided  among 
the  legatees  in  like  ratio  as  their  legacies."  Then,  after  giving 
some  small  specific  articles,  he  adds  a  clause  as  follows :  ^  I 
order  my  two  lots  of  ground  lying  between  what  are  called 
Drake's  lane  and  the  Weyman  avenue,  and  also  my  outdoor  per- 
sonal property,  to  be  sold  at  my  death  ;.  the  avails  of  whioh, 
with  my  bank  stock  and  notes  of  hand,  I  trust  will  pay  my 
legacies  ;  if  not,  I  order  it  to  be  duly  apportaonad  among  the 
Vol*  XIX.  9 
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lsgatee$  sMording  to  the  amount  beqoeathea ;  and  if  it  ahoald 
oremuiy  let  it  also  be  divided  in  the  same  ratio." 

To  no  one  does  the  testator  profess  to  be  under  any  obliga* 
tion  but  to  the  appellant,  Mary  P.  Yarian ;  she  had  been  the 
inmate  in  his  fSsunily,  and  had  rendered  fiuthfal  services  and 
kind  attentions  to  himself  and  his  family,  in  sickness  and  in 
health,  and  had,  by  her  frequent  watohings  and  &tigae,  greatly 
impaired  her  ccmstitation.  No  one  else  did  he  recognize  as 
having  a  claim  on.  him  for  kindness  or  services  rendered  to 
him  or  his.  His  attachment  he  showed  to  two,  one  of  whom 
had  been  brought  up  by  him,  and  the  other  had  assmned  his 
name ;  but  he  states  no  act  on  their  psft  calling  for  peculiar 
&vor  from  him.  His  only  surviving  brother,  and  the  children  of 
that  brother, ''  he  knows  afar  ojP^  only :  the  brother  is  to  be  paid 
the  email  legacy  of  $200,  only  <m  Ids  leaving  the  country,  ^on 
his  embarking  for  LiverpooL"  The  testator  also  gives  to  Mary 
P.  Yarian  $500,  a  larger  sum  than  to  any  one  other  individual, 
exioi^  Mrs.  Pnrdy,  whcwa  he  had  brought  up  from  her  in&ncy, 
and  also  ^ves  to  her  the  use  of  his  dwelling  and  its  fumiturCy 
and  of  the  out-buildings  with  the  land  attached,  which  was 
piobably  of  more  value  than  the  specific  articles  given  to  Mrs. 
Purdy.  He  thus  shows  that  Mrs.  Yarian  was  intended  to  be 
&vored  by  lum  above  others ;  and  makes  it  proper  when  there  is 
a  doubt  as  to  the  meaning  oi  the  words  used  by  him,  that  that 
interpretation  should  be  given  to  them  which  would  most  favor 
her,  and  thus  carry  out  what  was  his  general  intent.  He  had 
g^fen  to  Mrs  Pordy  $500  and  some  specific  articles,  and  to  S. 
H.  Stokum  $400,  and  to  a  niece  $400,  and  to  other  rektives 
smaller  sums.  Why  should  he  wish  the  residue  of  the  proceeds 
of  sales  of  his  dweUing  and  furniture  to  increase  their  legacies 
and  not  to  increase  Mrs.  Yarian's  7  Certainly  not  from  any  affec* 
tion  or  interest  which  he  had  exhibited  to  them,  over  Mrs.  Yarian, 
for  to  none  had  he  manifested  an  obligation,  except  toher.  His 
intentioD,  ibokj  as  gathered  firom  the  will,  would  be  that  Mrs. 
Yarian  should  also  purtake  with  them  in  that  residue.  Other- 
^rfse  aha  is  die  only  exception,  and  she  the  one  to  whom  he  owed 
the  xnost^  and  who  ^  by  her  freq[uent  watdungs  and  AlagUM  had 
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greatiff  impaired  her  constitutioa*"  The  eonstrBCtioii  fiivomble 
to  her  is  the  only  cme  that  oen  be  creditable  to  the  teitator,  or 
oonsisteiit  with  the  motiyes  which  he  has  ezpreeeed.  The  liberal 
interpretation  of  the  will  leads  to  the  same  result.  AAer  direct- 
ing carefully  that  out  of  the  proceeds  of  sale  "a  legacy  of 
$600"  be  paid  to  Mrs.  Yarian,  and  in  eflfect  to  be  paid  before 
any  other  legacy  is  paid,  thus  showing  still  his  preference  to 
her,  he  adds :  "  The  residue  I  order  to  be  divided  among  the 
legatees  in  like  ratio  as  their  legadea,^  He  had  not  in  any 
previous  part  of  the  will  called  the  sum  givoi  to  any  one  a 
legacy,  or  the  person  a  legatee,  until  he  gave  the  $500  to  IdxfL 
Yarian,  and  that  alone  he  expressly  calls  a  legacy.  When,  then, 
he  directs  the  residue  ^'  to  be  divided  among  the  legatees  in  like 
ratio  as  their  legacies,"  the  liberal  interpretatian  ako  requires 
that  Mrs.  Yarian  should  be  regarded  as  a  legatee,  and  the  pre- 
vious bequest  to  her  as  a  legacy,  and  that  she  should,  aa  a  leg> 
atee,  share  in  the  divisicm  of  the  residue*  To  exclude  her, 
would  require  the  insertion  of  a  word  which  would  alter  the 
meaning  of  the  sentence  as  it  stands,  viz.  "other"  before  leg- 
atees ;  to  include  her,  leaves  to  the  words  their  proper  meaning. 
"  Among  the  legateees,"  is  the  same  as  "  among  all  the  legatees" 
or  "  among  the  said  legatees."  Mrs.  Yarian's  bequest  was  in 
fiM^t,  and  by  the  prevwus  nomenclature  adopted  by  the  testator, 
al%acy. 

The  argument  against  her  claim  is  rested  partly  on  the  fiu^ 
that  in  a  subsequent  clause  of  the  will  other  real  and  personal 
estate  is  directed  to  be  sold  at  the  testator's  death,  axMl  the  pro* 
eeeds  to  be  apportioned  among  the  legatees  according  to  their 
respective  legacies ;  and  it  is  said  that,  as  this  distribution  was 
to  be  made  immediately  on  the  death  of  the  testator,  and  Mrs. 
Yarian  was  to  be  paid  her  legacy  of  $500  only  at  the  end  of 
three  years  after  his  death,  she  could  not  share  in  this  last  dis- 
tribution, and  so,  it  was  argued,  was  not  a  legatee  within  the 
meaning  of  the  testator.  It  is  not  so  clear  that  the  testator  did 
not  intend  Mrs.  Yarian  to  share  in  this  last  division,  as  to  make 
that  inference  a  basis  for  an  argument  against  her  in  anothet 
part  of  ikm  will.    What  he  means  in  this  last  clause  is  i 


OS  OAfiEB  nr  THE  SUFBEME  OOUBT. 

BatUe  V.  Coit 

tain,  and  if  she  is  excluded  it  is  not  because  the  words  used 
would  exclude  her,  or  show  an  intention  to  exclude  her,  or  show 
that  the  testator  used  the  word  legatees  always  as  excluding  her, 
but  because  her  legacy  not  being  payable  until  three  years  after 
the  death  of  the  testator,  it  is  inferred  that  she  was  not  to  share 
with  other  legatees  in  that  which  was  to  be  paid  on  the  death  of 
the  testator.  The  same  argument  does  not  apply  to  that  which 
was  to  be  paid  to  other  legatees  at  the  same  time  that  she  was 
to  be  paid  her  legacy.  This  clause  &om  which  she  is  excluded 
might  have  more  the  appearance  of  an  indication  of  the  testator's 
meaning  of  the  word  "legatees,"  if  it  had  preceded  the  other 
clause;  but  .even  then  it  would  be  a  forced  construction,  when 
the  testator  had  expressly  described  the  gift  to  Mrs.  Yarian  as 
a  legacy,  and  that  too  immediately  before  the  clause  in  which  he 
directs  the  residue  to  be  divided  among  the  legatees  in  like  ratio 
as  their  legacies.  The  decree  should  be  so  modified  as  to  allow 
Mrs.  Yariikn  to  share  in  this  residue,  and  to  have  the  costs  of 
the  appeal  paid  out  of  the  fund. 

[New  Tobk  QEMERiiL  Term,  NoTonber  6,  1854.    MiUh$U,  RoonwH  and 
CZ#rA»,  JuticeE.] 


Battle  vs.  Corr  and  others,  survivors  of  Thompson  and  others. 

Tbe  indonee  of  a  draft  haa  no  right  to  sue  the  drawer  od  the  original  oonddep- 
ation.  Aa  regards  the  conBideration,  there  is  no  prtrity  of  contract  between 
the  indoroee  and  the  drawer. 

The  tranafisr  of  a  draft,  given  as  oollateral  aecority  for  the  payment  of  the  puiv 
chaae  money  of  property  sold,  is  not  an  equitable  assignment  of  the  payee's 
ri^t  of  action  against  the  drawer,  for  the  unpaid  purchase  money,  oontingeot 
upon  the  non-payment  of  the  draft,  and  the  sorrender  thereof  by  him. 

APPEAL,  by  the  plaintiff,  from  a  judgment  entered  upon  the 
report  of  a  referee.  The  facts  reported  by  the  referee  were, 
that  on  the  2d  day  of  April,  1841,  the  plaintiff,  and  all  of  the 
daftndatttSi  including  Thompsoni  Townsend  and  Putnami  sinc« 
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deceased,  were  engaged  as  partners  in  the  carrying  business  on  the 
Erie  canal,  under  the  name  of  "  The  Troy  and  Erie  Line ;"  that 
the  defendant  Wm.  Griffith,  and  one  James  Fish,  who  was  not  a 
member  of  the  firm,  acted  as  agents  of  the  firm  in  Rochester. 
The  name  of  that  firm  was  Griffith  &  Fish.  The  defendants, 
Griffith,  P.  Griffith,  William  Griffith,  David  Griffith  and  John 
M.  Griffith,  composed  the  firm  of  G.  P.  Griffith  &  Co.  which  did 
business  at  Troy,  and  acted  as  agents  of  the  defendants'  firm  at 
that  place ;  that  the  defendants,  George  Coit  and  John  L.  Eim* 
berly,  with  Sheldon  Thompson  and  Charles  Townsend,  deceased, 
composed  the  firms  of  "  Townsend  &  Coit"  and  S.  ^'Thompson  & 
Co."  and  did  business  at  Buffalo.  On  the  said  2d  day  of  April, 
the  plaintiff  sold  to  the  other  members  of  that  firm  all  his  inter- 
est in  the  property  and  business  of  the  "Troy  and  Erie  line," 
and  for  the  balance  of  the  purchase  money  not  paid  to  him  at 
the  time,  they  agreed  to  pay  him  $250  and  interest,  on  the  5th 
day  of  January,  1842 ;  $250  and  interest,  on  the  5th  day  of 
April,  1842 ;  $250  and  interest,  on  the  4th  day  of  July,  1842, 
and  $274.94  and  interest,  on  the  5th  day  of  October,  1842.  On 
that  day  the  plaintiff  received  from  the  defendants,  through  their 
agents,  Griffith  &  Fish,  without  any  agreement  to  take  the 
same  in  payment,  four  several  drafts,  drawn  by  the  said 
Griffith  &  Fish,  upon  the  said  G.  P.  Griffith  &  Co.,  all  bearing 
date  on  that  day,  for  the  above  sums  respectively,  each  payable 
with  interest,  at  the  Bank  of  Troy,  at  the  times  when  the  above 
sums  became  payable,  respectively.  All  of  these  drafts  were 
payable  to  the  order  of  the  plaintiff.  G.  P.  Griffith  &  Co.  were 
the  managing  owners  of  the  line,  and  the  plaintiff's  interest  in 
the  partnership  was  purchased,  and  the  drafts  were  drawn  by 
Griffith  &  Fish,  under  the  direction  of  G.  P.  Griffith.  All  drafts 
drawn  by  Griffith  d&  Fish  for  the  benefit  of  the  line  were  drawn 
upon  G.  P.  Griffith  &  Co.,  and  it  was  usual  for  them  to  make 
such  drafts.  .These  drafts  were  not  drawn  by  Griffith  &  Fish 
on  account  of  any  indebtedness  firom  them  or  G.  P.  Griffith  & 
Co.  to  the  line,  but  were  drawn  and  accepted  in  the  usual  course 
of  their  business,  as  agents  of  the  line.  On  the  18th  of  Janu- 
try,  1842,  the  firm  of  Q.  P.  Griffith  &  Oa  sold  oat  their  interest 
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in  the  property  and  business  of  the  firm  to  Ooit,  Eimberly,  Ide, 
Thompson,  Townsend  and  Putnam,  who  assumed  the  debts  of 
the  line,  among  which  the  above  drafts  were  enumerated.  Be- 
fore the  maturity  of  the  first  draft,  the  plaintiff,  in  payment  of 
his  prior  indebtedness  to  the  Oanal  Bank  of  Lockport,  indorsed 
the  drafts  to  the  bank,  which  has  ever  since  been  the  owner 
thereof,  and  they  still  remain  unpaid.  When  the  drafts  payable 
in  January  and  April,  1842,  matured,  the  bank  brought  suit 
thereon  against  the  defendants,  and  the  defendants,  Coit,  Kim- 
berly  and  Ide,  had  judgment  in  that  suit,  on  the  ground  that 
they  were  not  parties  to  the  paper ;  which  judgment  remains  in 
full  force. 

This  action  was  brought  by  the  Oanal  Bank  of  Lockport  in 
the  name  of  Battle,  for  its  own  benefit,  to  recover  to  its  own  use 
the  unpaid  portions  of  the  purchsse  money  represented  by  the 
said  four  drafts.  The  defendants,  before  the  commencement  of 
the  action)  had  notice  of  the  claim  made  by  the  bank,  and  that 
the  drafts  were  its  property.  Aft^er  the  commencement  of  the 
action  Battle  released  the  defendants  from  the  several  claims 
set  forth  in  the  declaration,  which  release  was  pleaded  by  the 
defendants  puis  darrein  continuance.  The  drafts  were  pro- 
duced on  the  trial,  by  the  bank,  and  offered  to  be  surrendered. 

The  referee  decided,  among  other  things,  that  the  transfer  of 
the  drafts  to  the  Oanal  Bank  of  Lockport  was  not  an  equitable 
assignment  to  it  of  the  nominal  plaintiff's  right  of  action  against 
the  defendants,  for  the  unpaid  purchase  nK>ney  contingent  upon 
the  non-payment  of  drafts  and  the  surrender  thereof  by  him, 
and  that  the  release  set  forth  in  the  plea  puis  darrein  continur 
once,  was  a  bar  to  this  action,  and  directed  judgment  in  favor 
of  the  defendants,  Ooit,  Eimberly  and  Ide.  Judgment  was  en- 
tered on  the  report,  and  the  plaintiff  appealed  to  the  general  term. 

C.  Tticker^  for  the  appellant  L  The  right  to  recover  upon 
the  original  consideration  passed  with  the  drafto,  as  incident 
thereto. .  It  is  certain  that  the  right  to  enforce  the  collection  of 
the  drafts  cannot  exist  in  one  person,  and  at  the  sam#  time 
•aothsff  person  bate  the  right  to  eikforee  paymenlmponthgorigir 
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mi  consideration.  Hence  the  one  is  incident  to  the  other,  and 
of  necessity  folloirs  it.  It  cannot  be  said  that  the  transfer  of 
the  drafts  discharged  the  defendants  from  the  original  liability, 
for  such  trans&r  pat  them  in  no  worse  condition,  and  could  not 
injure  them.  If  the  defendants  are  not  discharged  by  the  trans- 
fer, the  right  to  enforce  the  obligation  to  pay  exists ;  and  it  being 
impossible  for  it  to  exist  and  be  enforced,  independent  of  the 
drafts,  the  owner  of  the  drafts  becomes  the  owner  of  the  inci* 
dent.  The  owner  of  the  drafts  alone  can  discharge  the  defend- 
ants from  all  liability.  The  payment  of  the  drafts  necessarily 
pays  the  original  consideration,  and  hence  discharges  it.  The 
payment  ci  the  debt  to  one  who  did  not  own  the  drafts  would 
amount  to  nothing ;  and,  besides,  to  entitle  any  one  to  recover 
upon  the  original  consideration,  he  must,  at  the  same  time,  give 
up  the  drafts ;  hence  no  one  but  the  owner  of  the  drafts  can  re- 
cover upon  the  original  consideration.  (See  Jacobus  Law  Die. 
"  Incident"  and  authorities  there  dted  ;  Langdan  v.  Bnely  9 
Wend.  81 ;  2  Mn.  Ch.  R.  418 ;  1  John.  Ch.  Cos.  129 ;  5 
Ccweny  202, 206 ;  1  John.  R.  590,  591 ;  Broom's  Legal  Max- 
ims, 369,  374.) 

IL  Although  the  defendants  were  not  liable  upon  the  drafts 
as  copartners,  or  members  of  the  Troy  and  Erie  line,  still  the 
drafts  were  given  for  their  benefit,  and  in  equity  the  defendants 
were  bound  to  pay ;  and  hence  the  transfer  of  this  paper  as 
effectually  carried  with  it  all  the  rights  of  Battle  against  th^ 
defendants,  as  though  the  drafts  had  been  made  and  accepted 
by  the  defendants.  (5  Dmio^  860.  12  John*  84a  1  HiU,  616. 
4  Barb.  874.) 

H.  K.  Smith,  for  the  respondents.  I.  The  defendants'  names 
nowhere  appeared  oi|  the  bills  of  exchange.  Sence  they  can- 
not be  liable  on  tibe  bills. 

n.  The  discounting  of  these  bills  by  the  Canal  Bank  of 
Lookport,  transferred  to  the  bank  no  claim  for  the  original  eon* 
Bideration  <m  which  tiiey  were  founded,  and  gave  the  bank  no 
riglit  of  aotien  against  the  defendants.  (Luf  v.  Pope,  5  JffiU^ 
m;  &a4|MM(7sdL477.    Barrisy.aarif^&QmMdi. 


72  OASES  m  THE  SUPREME  COURT. 

Battle  V,  Coit. 

Cowperthwaite  v.  Sheffield,  3  id.  248.  Rogers  v.  Co«,  6  flaZ, 
822.  See  opinion  of  Marvin,  J.  in  RichY.  Kimberly,  recently 
argued  in  this  court.  Marine  and  Fire  Ins.  Bank  of  Geor- 
gia V.  Jauncey  and  others,  8  Sandf.  S.  C.  R.  257.  Chapman 
V.  White,  2  Seld.  412.) 

III.  If  these  drafts  had  been  on  a  particular  fand,  the  plain- 
tiff could  have  maintained  no  action  against  the  defendants, 
except  on  an  express  promise  by  them  to  pay.  (Chitty  on 
Bias,  Sth  Am.  ed.  268.  Surtees  v.  Hubbard,  4  Esp.  R.  208. 
WiUiam^  v.  Everett,  14  East,  582.  Scarborough  v.  Griggs, 
1  Bay's  R.  868.  Minham  v.  Withers,  1  Bibb,  508.  Beecker 
V.  Beecker,  7  John.  100.  Holly  v.  Rathbone,  8  id.  148.  £>cy 
V.  Murray,  9  irf.  171.  Pelletreau  v.  Rathbone,  18  tU  428. 
Cunningham  v.  Duncan,  A.  N.  P.  45.  Douglass  v.  WUkeson, 
6  TF^trf.  687.  Seaman  v.  Whitney,  24  id.  260.  QMi?i  v.  flaw- 
/ord,  1  jBB/i,  82.  McCoon  v.  JSt^g^*,  2  id.  122.  itfuir  v. 
Schenck,  8  id.  228.  Afirwr  v.  flby^,  4  id.  198.  in/  v.  Pope, 
above  cited.) 

lY.  If  it  is  established  that  an  order,  draft  or  bill  drawn 
for  the  whole  of  a  particular  fund  is  an  equitable  assignment 
of  such  fund  to  the  payee,  it  is  well  settled  that  it  is  not  an 
equitable  assignment,  when  drawn  for  only  a  part  of  a  fund ; 
unless  it  be  expressly  assented  to  by  the  drawee.  {Mandeville 
y.  Welch,  5  Wheat.  285.  Gibson  v.  Clark,  20  Pick.  15.  Rob- 
bins  V.  Bacon,  8  Greenl.  846.) 

v.  The  proof  shows  that  Battle  took  the  bills  in  actual  pay* 
ment.  This  would  extinguish  his  claim  to  go  back  to  the 
original,  consideration,  they  being  the  bills  of  third  parties. 
Griffith  and  Fish  were  not  members  of  the  Troy  and  Erie  Line. 

By  the  Court,  Greene,  J.  The  drafts  received  by  Bat- 
tle on  the  sale  of  his  interest  in  the  Troy  and  Erie  line  were 
simple  bills  of  exchange,  by  which  the  drawers  and  acceptors 
assumed  the  ordinary  liabilities  of  such  parties  to  that  species 
of  paper.  The  Canal  Bank  of  Lockport,  as  the  indorser  of 
those  bills  from  Battle,  acquired  his  right  to  enforce  against 
the  draw«rB  and  aooeptoors  the  oontraots  which  they  had  mada 
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by  drawing  and  accepting  the  bills,  and  nothing  more.  It  is 
not  claimed  that  he  expressly  assumed  to  transfer  to  the  bank 
any  other  right.  But  it  is  claimed  on  the  part  of  the  bank,  the 
real  plaintiff  in  this  action,  that  the  right  of  Battle  to  sue  for 
the  consideration  for  which  the  bills  were  drawn,  passed  to  the 
bank,  by  the  indorsement  of  the  bills,  as  a  necessary  incident 
thereto.  The  cases  cited  for  the  plaintiff  establish  the  familiar 
principle  that  where  a  creditor  holds  a  collateral  security 
for  a  debt — ^as  in  the  ordinary  case  of  a  bond  secured  by  a  mort- 
gage— a  simple  assignment  of  the  debt,  or  principal  security,  by 
the  creditor,  passes  all  his  interest  in  the  collateral  security  to 
the  assignee.  It  is  also  well  settled  that  a  creditor  has  a  right 
to  the  benefit  of  all  securities  placed  by  the  debtor  in  the  hands 
of  his  sureties  for  the  purpose  of  paying  the  creditor's  claim. 
But  the  present  case  does  not  come  within  either  of  these  prin- 
ciples. The  plaintiff,  however,  contends  that  the  converse  of 
the  first  proposition  is  true ;  in  other  words,  that  the  transfer 
of  a  collateral  security  operates  as  a  transfer  of  the  original 
indebtedness.  I  think  this  position  cannot  be  sustained  upon 
principle  or  authority.  It  is  true  "  that  the  right  to  enforce 
the  collection  of  these  drafts  cannot  exist  in  one  person,  uTid  at 
the  same  time  another  person  have  the  right  to  enforce  pay- 
ment upon  the  original  consideration,"  for  the  reason  that  the 
law  permits  the  recovery  of  but  one  satisfaction  for  the  same 
debt.  But  the  consequence  contended  for  by  the  plaintiff  by  no 
means  follows.  Where  a  vendor  receives  the  note  of  the  vendee, 
for  property  sold,  he  may,  after  the  maturity  of  the  note,  bring 
his  action  either  upon  the  note  or  the  original  consideration,  and 
recover  upon  the  latter,  on  surrendering  the  note.  But  if  the 
note  has  been  negotiated,  and  is  in  the  hands  of  a  third  party, 
the  vendor  cannot,  while  he  is  thus  disabled  from  surrendering 
the  note,  recover  upon  the  original  consideration.  In  such  a 
case  payment  to  the  holder  discharges  the  debtor  from  all  lia- 
bility both  upon  the  note  and  the  original  contract.  His  debt 
is  paid,  and  the  claim  of  the  vendor  is  satisfied.  But  by  what 
title  does  the  holder  claim ;  by  what  obligation  is  the  maker 
bound  to  him*  for  thia^  payment  7  Simply  by  hia  espreas  agree- 
Vol.  XI2L  10 
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ment  to  pay  the  sum  specified  in  the  note  to  which  the  holder 
has  acquired  a  title  by  the  transfer  from  the  payee.  This  how- 
ever gives  the  holder  of  the  paper  no  right  to  sue  on  the  original 
consideration.  As  regards  the  consideration,  there  is  no  privity 
of  contract  between  the  holder  and  the  maker. 

There  is  no  necessity  for  a  resort  to  this  action  to  secure  any 
right  which  the  plaintiff*  has  acquired  by  virtue  of  the  contract 
under  which  he  claims.  It  is  enough  that  the  law  enforces  the 
agreement  which  the  parties  have  made,  by  a  direct  action  upon 
that  agreement.  What  the  plaintifi*  asks  in  this  case  is,  not  a 
new  remedy  upon,  but  a  new  right  under  this  contract.  This 
we  have  not  the  power  to  grant.  The  difficulty  in  the  case  prob- 
ably is,  that  the  parties  to  this  paper  do  not  happen  to  be  the 
responsible  parties  to  the  original  agreement  with  the  payee. 
But  they  are  the  parties  whose  obligations  he  chose  to  take,  and 
the  plaintiff  was  willing  to  take  the  paper  of  him,  and  in  this  aa 
in  all  other  cases,  each  party  must  abide  by  his  contract,  and  be 
content  with  the  remedies  which  the  law  gives  upon  it. 

I  think  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

[Erib  Obneral  Term,  November  18,  1864.  Marvin^  Bown  and  Gremie, 
Jnrtioes.] 


Plumb  vs  Milk. 

Wliere  A.,  acting  professedly  fbr  B.,  as  his  agent,  makes  a  oontxact  with  G.  tot 
work  and  labor  to  be  dono  by  the  latter,  C.  cannot  recover  In  an  action  against 
A.,  withont  Oioyriiig  prima  facte  the  want  of  authority  in  A.  to  bind  B. 

The  oniu  lies  upon  the  plaintiff  to  prove  the  want  of  authority  in  the  person 
assuming  to  act  as  agent,  rather  than  upon  the  latter  to  show  the  existence 
of  the  authority. 

APPEAL  from  a  judgment  of  the  Cattaraugus  county  court,  re- 
veraiag  the  judgment  of  a  justice's  court    The  action  was 
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It  appeared  from  the  evidence  that  the  aocount  oommenoed 
seyeral  years  before  the  trial.  The  wool  and  cloth  were  gene- 
rally taken  to  the  shop  or  factory  by  the  defendant ;  sometimes 
by  his  brothers.  The  defendant  was  asked  at  the  shop  to  whom 
the  wool  belonged,  and  he  said  to  his  mother.  And  the  charges 
for  the  wool  carding,  <fcc.  were  made  to  the  defendant's  mother, 
Alida  Milk.  In  March,  1849,  the  defendant  conceded  that  there 
was  then  due  upon  the  amount  about  ^10.50,  and  said  it  made 
no  difference  which  assumed  to  pay  it.  The  witness,  an  agent 
of  the  plaintiff,  drew  a  note  for  the  amouni,  and  the  defendant 
signed  the  note,  with  his  mother's  name,  by  himself  as  her  agent. 
The  note  was  received.  After  the  note  was  given,  a  further 
aocount  of  about  $4.00  was  made,  and  it  was  charged,  on  the 
books,  to  the  defendant.  A  short  time  before  the  trial,  (April, 
1853,)  the  plaintiff's  agent  wrote  to  the  defendant  concerning  the 
accounts,  and  the  defendant  said  he  presumed  it  was  all  right, 
but  it  was  for  his  mother  to  pay,  and  not  for  him  to  pay.  Dur- 
ing the  time  the  account  was  accruing,  the  defendant  stated  at 
the  shop,  to  an  agent  there  of  the  plaintiff,  that  the  account 
was  in  the  name  of  his  mother,  and  it  might  be  continued  so ; 
that  he  lived  with  his  mother,  and  it  would  make  no  difference 
whether  it  was  charged  to  him  or  his  mother ;  that  he  carried  on 
his  mother's  farm,  and  lived  with  her.  It  was  proved  by 
a  witness,  under  objection,  that  the  defendant,  in  the  summer 
of  1852,  stated  to  the  witness  that  he  owned  the  farm  and  all 
the  property ;  that  his  mother  stayed  there  and  did  his  work. 
The  plaintiffs  also  proved,  under  objection,  that  the  defendant  in 
making  accounts  at  stores  directed  that  the  account  be  charged  to 
his  mother,  saying  it  would  make  no  difference.  To  one  he  said 
it  would  make  no  difference  ;  some  things  he  got  and  some  his 
mother  got.  The  plaintiff  offered  to  surrender  the  note  taken 
in  1849,  and  left  it  with  the  justice.  The  justice  gave  judg- 
ment for  the  amount  of  both  the  accounts,  &c. ;  damages  $18.07. 
The  county  court  reversed  the  judgment,  and  the  plaintiff  ap» 
pealed  to  this  court. 
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C.  C.  Torrance,  for  the  defendant. 

By  the  Court,  Marvin,  P.  J.  There  is  no  evidence  tending 
to  show  that  the  defendant,  when  the  account  charged  against 
his  mother  commenced,  consented  that  it  should  be  charged  to 
him,  or  said  any  thing  tending  to  make  him  liable  for  the  carding 
or  cloth  dressing.  He  stated  that  the  wool  belonged  to  his  moth- 
er, and  the  account  for  the  carding  and  cloth  dressing  was 
opened  with  her,  and  so  continued  until  1849,  when  it  was  set- 
tled by  her  note,  executed  in  her  name  by  him  as  her  agent. 
The  evidence  then  shows  simply  that  the  defendant  took  wool  to 
the  shop  of  the  plaintiff  to  be  carded  and  cloth  to  be  dressed, 
and  stated  that  they  belonged  to  his  mother ;  the  work  was 
executed,  and  charges  made  against  the  mother  of  the  defendant. 
Upon  the  trial  no  evidence  was  given,  other  than  the  declaration 
of  the  defendant,  tending  to  show  whether  he  was  or  was  not 
the  agent  of  his  mother  authorized  to  make  her  liable  for  the 
carding  and  cloth  dressing.  The  plaintiff's  counsel  insists  that 
when  any  one  who  hojs  professedly  diCtedzs  an  agent  is  sued,  touch- 
ing the  contract  so  made,  he  is  to  be  held  liable,  unless  he  shows 
in  his  defense  that  he  was  such  agent,  and  had  authority  to  bind 
his  principal,  thus  giving  a  cause  of  action  against  his  principal. 
In  short,  that  the  onus  is  upon  him  to  show  his  agency  and  au- 
thority, and  not  upon  the  plaintiff  to  show  that  he  acted  with- 
out authority.  The  counsel  cited  several  cases.  Mauri  v.  Heff- 
ernan  (13  John.  58)  is  not  in  point.  The  reporter  extracts 
from  the  case  that  "  a  party  who  would  excuse  himself  from 
responsibility,  on  the  ground  that  he  acted  as  the  agent  of  anoth- 
er, ought  to  show  that  he  communicated  to  the  other  party  his 
situation  as  agent,  and  that  he  acted  in  that  capacity,  so  as  to 
give  a  remedy  over  against  his  principal."  In  White  v.  Skin' 
tier,  (18  John.  807,)  the  action  was  covenant  upon  articles  of 
agreement  inter  partes.  The  names  of  the  defendants  and  two 
other  persons  present  were  inserted  in  the  agreement  as  one  party, 
ftddingi  "  as  directors  of  the  Granville  Cotton  Manufactory .'^    It 
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was  executed  ''for  the  directors,  Reuben  Skinner,"  and  a  seal 
affixed.  The  defendant  pleaded  specially,  and  alleged  a  copart- 
nership of  the  manufacturing  company ;  that  he  was  president 
and  a  director  and  agent,  and  that  he  executed  the  agreement  in 
his  capacity  of  director  and  agent,  &c.  To  this  plea  the  plain- 
tiffs demurred,  and  the  court  held  that  the  demurrer  was  well 
taken.  That  the  covenant  was  the  covenant  of  the  defendant, 
and  not  of  the  company.  This  was  clearly  so.  There  are  nu- 
merous cases  showing  that  when  one  inserts  his  naqae  in  the 
body  of  a  sealed  agreement  as  the  party  contracting,  he  is 
liable,  though  he  add  to  his  name  agent,  &c.  The  agreement 
must  be  so  framed  as  to  give  a  cause  of  action  against  the  princi- 
pal. Piatt,  J.,  in  White  v.  Skinner,  however,  added  that  the 
defendant,  to  exonerate  himself,  was  bound  to  aver  and  prove 
that  he  had  authority  to  seal  for  his  co-directors  ;  that  if  the 
covenant  does  not  bind  the  directors,  for  whom  the  defendant 
represented  himself  as  agent,  then  it  is  personally  obligatory 
upon  the  defendant  alone :  that  it  was  incumbent  on  the  defend- 
ant, not  on  the  plaintiffs,  to  aver  and  prove  the  authorization,  if 
any,  by  which  the  defendant  contracted  for  other  directors  or 
for  the  company ;  that  whether  he  had  such  authority  is  a  fact 
for  which  the  defendant  alone  is  responsible,  and  he  has  no  right 
to  call  on  the  plaintiffs  to  prove  either  the  negative  or  affirm- 
ative ;  that  the  plea  was  bad  because  it  contained  no  such  aver- 
ment, upon  which  the  plaintiffs  might  take  issue. 

In  RandaU  v.  Van  Vechten  and  others,  (19  John.  R.  60,) 
cited  by  the  plaintiff's  counsel,  the  question  we  are  considering 
did  not  arise.  The  defendants  were  a  committee  of  the  city  of 
Allmny,  and  the  court  held  that  enough  was  shown  on  the  trial 
to  make  the  city  liable.  True,  it  was  shown  by  the  defendants, 
that  the  form  of  the  contract  was  sufficient  to  make  them  liable; 
but  the  principles  of  the  contracts  of  public  agents  were  ap- 
plied to  them,  and  they  having  shown  that  they  acted  for  and  in 
behalf  of  the  city,  were  held  not  to  be  personally  liable,  though 
the  form  of  the  contract  was  sufficient  to  make  them  liable. 
Nothing  can  be  extracted  from  this  case  applicable  to  the  ques- 
tion we  are  considering.    Judge  Piatt  delivered  the  opinion. 
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and  referring  to  White  v.  Skinner,  {supra,)  said  that  there  **  it 
was  a  point  of  special  pleading- ;  and  the  defendant  was  liable 
because  he  merely  styled  himself  agent,  and  did  not  aver  that  he 
had  authority  to  make  the  contract  as  agent."  In  Stone  r. 
Wood,  (7  Cow,  453,)  the  action  was  covenant  upon  a  charter 
party,  signed  and  sealed  by  the  defendant.  The  contract  was 
with  the  defendant  as  agent  of  J.  and  R.  R.  It  was  held  that 
the  covenant  was  the  covenant  of  the  defendant.  The  question 
we  are  considering  was  not  up.  The  court  remark,  that  the 
agent,  to  excuse  himself,  should  show  a  liability  upon  his  prin* 
cipal,  and  refer  to  previous  cases —  White  v.  Skinner  among 
others.  That  the  agent  is  not  excusable,  unless  the  principal  is 
liable,  is  not  denied;  and  I  concede  that,  unless  the  contract  in 
form  binds  the  principal,  the  agent  is  liable ;  but  the  question 
is,  when  the  contract  in  form  is  the  contract  of  a  person  declared 
at  the  time  by  the  assumed  agent  to  be  the  principal,  and  the 
person  to  be  bound,  upon  whom  is  the  on^is  of  showing  the  lia- 
bility of  the  declared  principal ;  in  other  words,  the  authority 
or  want  of  authority  of  the  person  avowing  himself  the  agent? 
In  Rossiter  v.  Rossiter,  (8  Wend.  494,)  the  defendant  executed 
a  note  in  the  name  of  his  assumed  principal.  The  authority  was 
denied.  The  defendant  acted  under  a  written  power  of  attorney, 
which  he  gave  in  evidence  on  the  trial.  The  court  held  that 
the  defendant  was  not  authorized  by  the  written  power  of  attor-. 
ney  to  execute  the  note  in  the  name  of  his  principal. 

These  cases  do  not  decide  the  question  presented  in  the  pres- 
ent case.  The  books  are  full  of  cases  showing  the  duties  and 
liabilities  of  agents.  An  agent  may  make  himself  personally 
liable,  by  entering  into  the  contract  himself,  personaUy.  He  is 
personally  liable  for  contracts  which  he  makes,  without  disclos- 
ing his  agency.  Story  says,  that  when  an  agent  executes  a 
deed  or  other  instrument,  in  the  name  of  his  principal,  he  is 
not  personally  bound.  And  that  when  he  makes  an  oral  or 
verbal  contract  as  agent  for  another,  and  at  the  same  time  names 
his  principal,  he  is  not  personally  bound.  {Story  on  Agency^ 
i  263.)  Here  the  fact  of  agency  is  assumed*  In  the  next 
Metioa  he  saysy  whenever  a  party  undertakes  to  do  an  act,  as 
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agent  of  another,  if  he  does  not  possess  any  authority  from  the 
principal  therefor,  or  if  he  exceeds  the  authority  delegated  to 
him,  he  will  be  personally  responsible  therefor  to  the  person 
with  whom  he  is  dealing,  for  or  on  account  of  his  principal. 
Here  the  want  or  exceeding  of  authority  is  assumed,  and  we 
are  not  aided  by  these  rules  in  determining  the  onus  probandi. 
When  the  credit  is  given  exclusively  to  the  principal,  the  agent 
is  not  liable.  (JStory  on  Agency,  §  263.)  In  the  present  case 
the  contract  in  form  was  with  Alida  Milk ;  the  defendant  act- 
ing professedly  for  her,  as  her  agent,  under  the  contract  with 
the  plaintiff,  to  card  the  wool  and  dress  the  cloth  for  her,  and 
the  plaintiff  gave  exclusive  credit  to  her.  If  the  defendant  in 
making  this  contract  acted  without  authority  from  Alida  Milk, 
he  made  himself  liable  to  the  plaintiff;  otherwise,  not.  And, 
in  my  opinion,  the  plaintiff  could  not  recover  in  an  action  against 
him,  without  showing,  prima  facie,  the  want  of  authority  in 
the  defendant  to  bind  Alida  Milk.  I  think,  upon  general  prin- 
ciples, the  onus  was  upon  the  plaintiff.  The  form  of  the  con- 
tract made  Alida  Milk  liable.  A  parol  authority  to  the  agent 
to  make  the  contract  was  sufficient.  If  it  was  the  contract  of 
Alida  Milk,  the  defendant  was  not  liable.  It  was  not  the  con- 
tract of  the  defendant  unless  he  made  it  without  authority  from 
Alida  Milk,  and  the  plaintiff,  to  make  him  liable,  must  aver  and 
prove  this.  {See  1  Greenl.  Ev.  k  78.)  What  was  the  contract 
of  the  defendant?  He  contracted  that  he  had  authority  from 
Alida  Milk  to  make  a  contract  that  should  bind  her  to  pay  for 
carding  the  wool  and  dressing  the  cloth.  He  did  not  contract 
to  pay,  himself;  but  if  he  had  no  authority  to  bind  Alida,  the 
law  says  he  shall  pay.  The  plaintiff,  then,  to  recover  against 
him,  must  show  a  breach  of  his  agreement,  to  wit,  the  want  of 
authority.  He  might  be  made  liable  in  frapd  for  the  false  rep- 
resentation of  authority,  knowing  it  to  be  false ;  «Dd  clearly, 
in  such  case,  the  plaintiff  must  show  the  falsity  and  scienter. 
But  I  do  not  put  the  question  upon  this  ground. 

Suppose  the  contract  in  this  case  should  be  stated  in  the 
complaint,  with  an  averment  of  the.  want  of  authority,  and  the 
dafendant  should  deny  the  allegation  of  the  want  of  authority,  and 
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neither  party  gave  any  evidence,  which  party  would  be  entitled 
to  the  verdict  ?  This  question  has  been  stated  as  a  test  by 
which  to  decide  the  omis.    {Best  on  Principles  of  Ev.  §  258.) 

Again,  suppose  the  action  against  the  defendant,  as  in  this 
case,  upon  the  account  for  the  work  and  labor,  and  the  plain- 
tiff proves  the  agreement  made  by  the  defendant,  assuming 
to  act  as  the  agent  of  Alida,  and  then  stops,  can  he  recover  ? 
I  think  not.  {See  Id.  §§  253  to  257.)  Ex  parte  Hartop^ 
(12  Ves.  850,)  is  referred  to  by  Story  and  other  writers  on 
agency.  The  chancellor  says,  when  the  agent  names  his  prin- 
cipal, the  principal  is  responsible,  and  not  the  agent.  This 
does  not  reach  the  difficulty. 

In  Wilson  v.  Barthorp,  (2  Mees,  ^  W.  863,)  the  defendant 
had  drawn  a  bill  in  the  name  of  a  firm,  and  the  court  held  that 
he  could  not  be  made  liable,  without  some  proof  that  he  had  no 
authority  to  draw  the  bill,  or  that  he  had  not  acted  bona  fide. 
This  case  is  in  point. 

In  the  present  case,  the  evidence  showed  that  the  charges 
were  made  against  Alida  Milk,  and  that  the  defendant  executed, 
in  1849,  a  note  in  her  name,  for  the  balance  of  the  account. 
Up  to  this  time  the  defendant's  statements  were,  that  the  wool  and 
cloth  were  his  mother's ;  that  he  lived  with  her  and  carried  on 
the  farm.  There  was  no  evidence  to  negative  the  truth  of  these 
statements.  But  the  plaintiff  was  permitted  to  prove,  under 
objection,  that  in  1852  he  said  he  owned  the  farm  and  all  the 
property,  and  that  his  mother  stayed  with  him  and  did  his  work. 
For  what  purpose  was  this  evidence  given  ?  Was  it  to  show 
fraud  by  the  defendant?  This  might  all  be  true  in  1852,  and 
not  affect  the  truth  of  his  representations  prior  to  1849.  I 
think  this  evidence  was  improperly  received. 

I  think  the  judgment  of  the  justice  was  properly  reversed, 
and  that  the  judgment  of  the  county  court  should  be  affirmed. 

Judgment  affirmed. 


[Eaii  QsnaAL  Tiaii,  Nomnte  18, 166L   ilfenrui,  JBMom  tad,  Ofwrnt, 
Jufekn.] 
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De   Camp  and  others,  overseers  of  the  poor  of  the  toim  of 
Tyrone,  vs.  Eveland. 

The  act  of  the  legislatTire,  passed  April  17, 1864,  erecting  the  connty  of  Schuy- 
ler, {Laws  of  1854,  eh.  886,)  was  valid  and  oonstitatiODal.  Johnson,  J. 
dissented. 

That  act  is  not  a  Tiolation  of  the  16th  section  of  the  8d  article  of  the  consti- 
tution, although,  being  a  local  bill,  it  enibraces  in  its  title  and  provuiions  more 
than  one  subject ;  the  several  matters  to  which  the  act  relates,  and  the  pro- 
visions which  it  contains,  being  upon  one  and  the  same  subject,  within  the 
meaning  of  that  section  of  the  constitution. 

Neither  is  that  act  a  violation  of  the  6th  section  of  the  8d  article  of  the  con- 
stitution, which  declares  that  every  old  county  shall  always  be  entitled  to  a 
member  of  assembly,  and  that  no  new  county  shall  be  erected,  unless  its  popu- 
lation shall  be  sufiScient  to  entitle  it  to  a  member. 

Tlie  legislature,  in  determining  the  question  of  population,  are  not  confined  to 
the  last  state  census. 

The  prohibition  in  the  constitution  is  prospective,  and  refers  to  the  population 
existing  at  the  time  of  the  erection  of  a  new  county. 

The  legislature  are  nowhere  restrained,  directed,  or  limited,  in  regard  to  the 
nature,  grade,  or  character  of  evidence  which  they  must  have  as  the  basis  of 
their  action,  or  to  guide  them  in  their  decisions. 

In  some  specific  cases  their  power  is  limited,  and  in  others  conditional,  depending 
upon  the  existence  of  certain  &ct8.  But  they  must  necessaxily  decide  whether 
such  facts  exist. 

It  is  not  to  be  presumed  that  the  legislature  have  assumed  the  existence  of  a  fkd 
upon  which  an  act  of  legislation  is  based,  without  evidence.  On  the  contraiy, 
courts  are  bound  to  presume  that  they  acted  up6n  good  and  sufficient  evidence ; 
and  that  presumption  is  conclusive. 

There  is  no  constitutional  objection  to  the  erection  and  organization  of  a  new 
county,  fbr  municipal  and  judicial  purposes  only,  until  the  next  political 
arrangement  and  apportionment  of  representation  can  be  constitutionally  made; 
with  provisions  securing  to  the  electors,  in  the  mean  time,  the  full  enjoyment 
of  the  right  of  sufihige. 

The  constitution  did  not  contemplate  the  decennial  enumerations  of  inhabitants, 
therein  directed,  as  the  hoses  of  all  erections  and  divisions  of  counties  there- 
aflor  to  take  place. 

APPEAL  from  a  judgment  of  the  connty  conrt  of  the  county 
of  Steuben.    The  action  was  commenced  in  the  connty 
court,  to  recover  several  penalties  incurred  by  the  defendant  for 
violations  of  the  excise  law,  committed  in  the  town  of  Tyrone; 
The  complaint  contained  four,  counts  or  statements  of  causes  of 
Vol.  XIX.  11 
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aetip%  each,  oharging  the  deftBdant,  being  a  resident  of  said 
town,  with  a  yiolation  of  the  law,  in  selling  strong  and  spirituous 
liquor  in  said  town,  in  quantities  of  less  than  five  gallons  at  a 
time^  to  certain  persons  therein  named,  to  be  by  them  drunk  in 
the  defendant's  dwelling  house,  situated  in  said  town,  the  defend- 
ant not  having  a  license  therefor ;  specifying  the  times  when 
the  same  were  so  sold,  and  the  particular  kind  of  liquor  sold  to 
each  of  said  persons.  The  answer  of  the  defendant  denied  each 
and  every  allegation  of  the  complaint.  Upon  the  trial,  in  the 
county  court,  at  a  general  term  thereof  held  at  the  village  of 
Coming,  in  the  county  of  Steuben,  on  the  2l8t  day  of  June, 
1854,  the  parties  waived  a  jury,  and  the  issue  was  tried  by  the 
court.  The  defendant  admitted  that  the  plaintifis  were  over- 
seers of  the  poor  of  the  town  of  Tyrone ;  he  also  admitted  two 
violations  of  the  statute,  as  charged  in  the  complaint,  in  the 
dwelling  house  where  he  lived,  known  as  the  Wayne  Hotel  It 
also  appeared  in  evidence  'that  the  residence  of  the  defendant, 
known  as  the  Wayne  Hotel,  was  situated  in  that  part  of  the  new 
county  of  Schuylef,  erected  by  the  act  of  April  17, 18«'>4,  which, 
by  the  same  act,  was  set  off  from  the  town  of  Wayne  to  the  town 
of  Tyrone;  and  thereupon  the  plaintiffs  rested.  The  defendant 
then  gave  in  evidence,  under  objections  by  plaintiffs'  counsel, 
the  state  census  of  1845,  showing,  among  other  things,  the 
representative  population,  at  the  time  it  was  taken,  of  the  several 
towns  by  name,  comprised  in  the  county  of  Schuyler.  He  also, 
under  like  objection,  introduced  witnesses  who  gave  evidence 
touching  the  like  population  in  April,  1854,  of  those  parts  of 
other  towns  which  are  annexed  to  towns  embraced  in  the  new 
county.  To  the  admission  of  this  evidence,  on  the  part  of  the 
defendant,  the  counsel  for  the  plaintiffs  excepted.  The  defend- 
ant then  rested.  The  plaintiffs  thereupon  offered  in  evidence 
the  census  of  1850,  taken  under  the  authority  of  the  United 
States,  for  the  purpose  of  showing  the  representative  population 
of  the  territory  embraced  in  the  county  of  Schuyler  at  that 
time,  and  also  for  the  purpose  of  showing  the  like  population  of 
the  county  of  Chemung.  The  defendant's  counsel  objected  to 
this  «videnoe»  on  tiie  gromd  that  such  census  was.  not  an 
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enumeration  upon  which  the  legiBlatnre  could  act  in  erecting  a 
new  county,  and  was  therefore  irreleyant  and  immaterial.  The 
objection  was  sustained,  and  the  plaintiffs'  counsel  excepted. 
The  evidence  was  here  closed ;  and  the  C6unt7  court,  after  argu- 
ment and  deliberation,  rendered  judgment  in  &vor  of  the  defend- 
ant, with  costs.  From  this  judgment  the  plaintiffs  appealed  to 
this  court. 

Cfeo.  T.  Spencer  and  £>.  /.  Suenderlmy  for  the  appellants. 

Robert  Campbell  and  Z).  Rutneey,  for  the  respondent 

Welles,  J.  The  decision  of  this  case  depends  upon  the  ta^ 
lidity  of  the  act  of  the  last  session  of  the  legislature,  by  whieh 
the  new  county  of  Schuyler  was  erected.  (Laws  of  1854,  ch* 
886.)  If  that  act  was  constitutional,  the  plaintiffs  in  the  court 
below  were  entitled  to  recover.  That  court  rendered  judgment  , 
in  favor  of  the  defendant,  upon  the  ground  that  the  act  was  in 
violation  of  certain  provisions  of  the  constitution. 

According  to  our  republican  theory,  the  whole  power  of  gov- 
ernment resides,  primarily,  in  the  people  of  the  state.  This 
power  is  usually  denominated  legislative,  judicial,  and  executive 
or  administrative ;  the  power  to  make  laws,  to  interpret  tibem 
and  judge  of  their  application,  and  to  execute  or  administer  them 
when  thus  made  and  interpreted.  The  people,  by  their  organic 
or  fundamental  law,  have  transferred  these  powers,  and  distrib- 
uted them  into  three  departments,  corresponding  widi  the  above 
mentioned  division.  By  this  organism  of  government,  each  de- 
partment has  annexe  to  the  exercise  of  its  fiinctions  certain 
restraints  and  Umitaiions,  a  violation  of  whieh  rendehi  thdr 
acts,  to  the  extent  of  the  violation,  inoperative  and  void.  But, 
in  each  department,  thd  poW6r,  cireninscribed  by  the  prescribed 
limitation,  is  supreme  and  absolute.  The  people  have  relinquished 
it  altogether,  and,  for  the  time  being,  it  is  irretccable.  If  tiM 
agents,  to  whom  its  exercise  is  committed^  proVe  unequal  to  tke 
tAsk  they  have  undertaken,  or  unworthy  of  tiie  donfidenee  re« 
poMi  Sa  thMiy  the  femedy^the  people  HeB  lAa  aort  of  MM^ed 
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power  of  periodical  elections  and  appointments.  The  power  to 
make  laws  is  manifestly  superior  to  that  of  interpreting  or  exe- 
cuting them ;  and  hence  the  legislative  must,  in  theory,  at  least, 
be  paramount  in  dignity  and  efficiency  to  the  other  two  depart- 
ments. The  two  latter  occupy  positions  subordinate  to  that  of 
the  former. 

In  the  consideration  of  the  case  now  before  us,  we  are  to  set 
out  with,  the  presumption  that  every  state  statute,  the  object  and 
provisions  of  which  are  among  the  acknowledged  powers  of  legis- 
lation, is  valid  and  constitutional ;  and  that  such  presumption 
is  not  to  be  overcome,  unless  the  contrary  is  clearly  demon- 
strated. {Fletcher  v.  Peck^  6  Cranck,  87.  Ex  parte  M^Collum, 
1  Cowen,  664  Morris  v.  The  People,  3  Denio,  381 ;  andper 
Edmonds,  J.  in  The  People  v.  Newell,  3  Seld.  109.)  With 
the  foregoing  considerations  in  view,  we  will  proceed  to  the  ex- 
amination of  the  objections  urged  against  the  law  in*  question, 
which'  are  founded  upon  its  supposed  incompatibility  with  the 
constitution.  The  first  of  these  is,  that  the  act,  being  a  local 
bill,  embraces  in  its  title  and  provisions  more  than  one  subject, 
and  is  therefore  in  violation  of  the  sixteenth  section  of  the  third 
article  of  the  constitution.  This  objection  was  properly  over- 
ruled by  the  county  court.  The  several  matters  to  which  the 
act  relates,  and  the  provisions  which  it  contains,  are  all  clearly 
upon  one  and  the  same  subject,  within  the  meaning  of  the  sec- 
tion referred  to.  Their  object  was  the  erection  of  the  new 
county,  and  they  are  all  subordinate  and  auxiliary  to  that 
The  reasons  of  the  county  judge,  in  his  opinion  which  is  fur- 
nished us  with  the  case,  are  satisfactory  upon  this  point 

The  next  two  objections  may  be  considered  together.  They 
are,  that  the  territory  embraced  in  the  act  erecting  the  county 
of  Schuyler  does  not  contain,  according  to  the  last  state  census, 
sufficient  population  to  entitle  it  to  a  member  of  assembly ;  and 
also,  that  the  act  reduces  the  representative  population  of  Che- 
mung county,  by  the  same  census,  below  the  required  ratio  for 
aejnember;  and  is  therefore  a  violation  of  the  5th  section  of  the 
8d  article  of  the  constitution.  That  section,  near  its  close,  con- 
tains  the  following  provisions :    "  Every  ooonty  heretofore  estaU 
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liflhed  and  separately  organized,  except  the  county  of  Hamilton, 
shall  always  be  entitled  to  a  member  of  assembly,  and  no  new 
county  shall  be  hereafter  erected,  unless  its  population  shall  en- 
title it  to  a  member."  Both  objections  are  founded  upon  the 
assumption  that  the  legislature,  in  determining  the  question  of 
population,  are  necessarily  confined  to  the  last  state  census, 
which  was  taken  in  1845.  Was  that  the  only  basis  upon  which 
they  had  the  right  to  proceed  ?  Upon  the  correct  solution  of  this 
question,  the  validity  of  the  act  erecting  the  new  county  very 
much  depends.  If  the  assumption  is  unwarranted,  the  principal 
objection  to  the  act  is  disposed  of.  The  prohibitory  clause  of 
the  constitution  above  recited  refers,  as  it  seems  to  us,  to  the 
population  at  the  time  of  the  erection  of  a  new  county.  The 
language  is,  '^  No  new  county  shall  be  hereafter  erected,  unless 
its  population  shall  entitle  it  to  a  member."  This  is  manifestly 
prospective,  not  only  in  respect  to  the  act  forbidden,  but  also  in 
relation  to  the  state  or  condition  of  things,  of  which  the.  prohi- 
bition is  predicated.  To  justify  the  construction  contended  for 
by  the  defendant's  counsel,  it  is  necessary,  after  the  word  **  popu- 
lation," to  interpolate  the  words,  ^^  according  to  the  last  enume- 
ration." This  would  be  unauthorized,  and  is  not  required  to  make 
the  provision  harmonize  with  any  other  part  of  the  instrument ; 
and  would,  moreover,  violate  a  well  settled  rule  of  iuterpretation, 
which  requires  us  to  gather  the  intention  from  the  language 
used,  and  to  understand  the  language  according  to  the  natural, 
ordinary  and  popular  import.  (1  Story  on  Const,  hh  400,  401 
and  402.)  Unless,  therefore,  there  is  some  other  section  or  pro- 
vision of  the  constitution,  or  something  obvious  in  its  plan  or 
scheme,  inconsistent  with  the  idea  that  the  legislature  may  act, 
in  the  erection  of  a  county,  upon  the  amount  of  population  ex- 
isting at  the  time  of  their  action,  that  view  must  prevail  in  the 
present  case ;  and,  upon  that  subject,  we  have  not  been  able  to 
discover  any  difficulty  in  the  way,  It  is  not  claimed  that  the 
legislature  are  in  terms  forbidden  to  proceed  upon  the  actual 
state  of  the  population  for  the  time  being.  Has  it  been,  or  can 
it  be  clearly  shown  that,  by  doing  so,  the  spirit  or  meaning  of 
the  instnunent  is  frustrated  ?    It  is  not  sufficient  for  those  who 
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question  the  power,  to  make  out  a  probable  ease.  Eyery  rea- 
sonable doubt  is  to  go  in  support  of  the  action  of  the  legisli^ 
ture.  They  may  have  acted  unwisely,  but  it  is  not  for  the  courts 
to  inquire  into  the  wisdom  or  expediency  of  their  conduct.  It  is 
a  simple  question  of  power,  which  power  is  to  be  presumed,  and 
unless  clearly  shown  to  be  wanting,  its  exercise,  no  matter  how 
objectionable,  is  to  be  upheld. 

It  has  been  urged,  among  other  objections  to  the  law  under 
consideration,  that  the  consequence  may  be,  if  it  should  be  sus- 
tained, that  at  the  next  enumeration  of  inhabitants  under  the 
constitution,  the  territory  embraced  in  the  new  county,  as  well 
as  that  of  Chemung,  may,  one  or  both  of  them,  be  found  so  de- 
ficient in  population  as  not  to  be  entitled  to  a  member  of  assem- 
bly according  to  the  ratio  of  representation  to  be  established 
by  the  legislature  upon  such  enumeration,  and  the  inequality 
of  representation  be  thereby  unnecessarily  increased.  To 
this  it  is  a  sufficient  answer,  that  the  sam0  thing  is  liable  to 
happen  in  respect  to  many  of  the  other  counties  of  the  state. 
In  this  age  of  change,  locomotion  and  emigration,  it  would  not 
be  surprising,  if  long  established  counties,  whose  population  at 
the  last  census  afforded  a  large  fraction  of  representative  popu- 
lation, should,  by  means  of  the  arrangements  and  mutations  of 
business,  or  the  promptings  of  fancy  or  caprice,  be  reduced  in 
population  below  the  required  ratio  for  a  member  of  assembly. 
A  great  increase  in  one  portion  of  the  state,  while  other  portions 
remained  stationary,  would  tend  to  such  a  result.  But  the 
argument  is  an  unfortunate  one  for  the  objector,  as  it  proceeds 
upon  the  hypothesis  that  there  has  been,  or  will  be,  a  decrease 
in  the  population  of  the  territories  embraced  in  the  new  county 
and  in  that  of  Chemung ;  while  it  is  apparent  that  by  adopting 
the  census  of  1845,  if  the  hypothesis  be  true,  the  deficiency  and 
consequent  inequality  would  be  greater  than  by  proceeding  upon 
the  actual  population,  as  it  existed  at  the  time  of  the  passage  of 
the  act.  If,  on  the  other  hand,  the  population  of  the  proposed 
new  county,  or  that  of  the  counties  from  which  it  is  tobetakeUi 
has  increased  since  the  census  of  1845,  it  is  equally  obvious 
that  its  linos  of  boundaiy  could  be  adyusted  upon  the  basis  of 
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tho  present  population,  with  less  danger  of  encountering  the 
diffieolty  apprehended,  than  upon  any  other  basis.  If  it  has 
remained  stationary  in  respect  to  numbers,  it  is  just  as  safe  and 
wise  a  basis  to  proceed  upon  in  the  one  case  as  in  the  other. 
When  a  new  county  is  to  be  erected,  its  population  shall  be  suf- 
ficient to  entitle  it  to  a  member  of  assembly.  If  not  sufficient, 
then  the  constitution  forbids  the  act.  The  population  of  1845 
was  not,  in  all  probability,  the  same  as  that  of  1854.  In  1845, 
it  might  have. been  sufficient,  and  in  1854,  reduced  below  the 
representatiye  ratio ;  and  the  converse  of  the  supposed  propo- 
rtion is  equally  true.  The  objection,  however,  is  founded  en- 
tirely in  conjecture,  and  scarcely  deserves  a  serious  answer. 

It  is  also  contended  that  the  plan  and  structure  of  the  constitu- 
tion contemplates  the  decennial  enumerations  therein  directed,  as 
the  bases  of  all  erections  and  divisions  of  counties  thereafter  to  take 
place.  But  this  is  nowhere  declared  in  the  instrument,  nor  can 
it  be  shown  by  just  inference  or  intendment,  and  the  assertion 
must  be  regarded  as  gratuitous.  Assuming  that  the  legislature 
may  adopt  that  basis,  we  are  of  the  opinion  they  are  not  bound 
to  do  so.  The  county  judge,  in  his  opinion,  which  is  certainly 
able  and  ingenious,  adopts  it  as  an  undeniable  proposition,  and 
builds  his  strongest  argument  upon  that  assumption.  Therein, 
as  we  conceive,  consists  the  fallacy  of  his  reasoning.  His  prem- 
ises being  wrong,  the  conclusions  are  necessarily  erroneous.  The 
original  and  primary  object  of  the  division  of  the  state  into 
counties  was  for  judicial  and  municipal  rather  than  political 
purposes.  The  mode  of  arranging  practically  the  representa- 
tion in  the  two  branches  of  the  state  legislature  and  in  the 
national  congress,  is  secondary  and  subordinate,  and  has  varied 
from  time  to  time  to  suit  the  actual  or  supposed  necessities  or 
convenience  of  the  people ;  at  one  time  the  state  having  but  four 
senate  districts,  afterwards  increasing  them  to  eight,  and  finally 
to  thirty-two;  formerly  electbg  members  of  assembly  by  coun- 
ties, and  now  by  single  districts ;  and  the  same  instability  is 
predicable  of  the  arsangement  of  judicial  districts. 

No  one  will  deny  that  the  erection  and  division  of  towns  and 
^ounties^  and  the  alteration  of  thci  boundaries  thereof  aiA  among 
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the  acknowledged  and  appropriate  subjects  of  legislation.  This 
new  county  has  been  erected  in  the  regular  exercise  of  legisla* 
tive  power ;  and  it  does  not  appear  that  its  territory  is  now,  or 
that  it  was  when  the  act  was  passed,  deficient  in  representative 
population  to  entitle  it  to  a  member  of  assembly,  nor  that  the 
population  of  the  county  of  Chemung  is  thereby  reduced  below 
the  required  ratio  for  that  purpose.  It  will  be  seen,  by  an  exami- 
nation of  the  act  in  question,  that  one  new  town  is  erected  and 
the  boundary  lines  of  others  are  changed,  thereby  incr^ksing 
the  territory  and  population  of  some,  and  diminishing  them  in 
others.  And  although  the  new  county  does  not  divide  towns  as 
so  erected  and  changed  in  their  boundary  lines,  the  boundary 
lines  of  the  county  do  not  follow  the  lines  of  towns  as  they 
existed  at  the  last  state  census.  If  the  legislature  had  the 
right  to  do  this,  as  we  think  is  undeniable,  it  follows  that  the 
last  state  census  cannot  show  the  amount  of  population  of  either 
Chemung  or  Schuyler,  at  the  time  such  census  was  taken,  nor 
at  any  subsequent  date.  And,  independent  of  these  considera- 
tions,  it  is  obvious  that  it  cannot  show  the  population  of  any 
portion  of  the  state,  at  the  time  of  the  passage  of  the  act. 

That  it  is  competent,  in  establishing  the  boundaries  of  a  new 
county,  to  follow  the  lines  of  towns  as  they  are  found  at  the 
time  of  its  erection,  must  be  true ;  as,  otherwise  the  result  will 
be  liable  to  follow,  that  the  lines  of  the  county  will  cross  and 
intersect  town  lines  as  they  exist  at  the  time,  leaving  towns 
lying  partly  in  one  county  and  partly  in  another.  There  is  no 
escaping  the  force  of  this  view,  but  by  holding  the  power  of 
the  legislature  over  the  subject,  limited  to  the  first  session  after 
an  enumeration,  and  before  any  further  changes  are  made  in. 
town  lines.  We  cannot  agree  that  the  power  is  to  be  thus  cir- 
cumscribed by  construction  and  inference. 

It  is  also  contended  that  there  is  no  legitimate  means  by 
which  the  legislature  can  ascertain  the  actual  present  popula- 
tion of  the  territory  to  be  embraced  in  a  proposed  new  county, 
or  of  that  of  the  counties  from  which  it  is  to  be  taken.  This 
objection  supposes  the  legislature  a  subordinate  tribunal  holding 
jurisdiction  under  a  superior  power,  and  governed  by  establish* 
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ed  rahB  of  proceeding  and  evidence.  Such  a  supposition,  we 
think,  is  radically  and  fundamentally  erroneous.  The  constitn- 
tioQ  declares  that  the  legislative  power  of  the  state  is  vested  in 
the  senate  and  assembly.  This  legislative  power  is  the  very 
highest  attribute  of  sovereignty,  and  its  depositary  the  embodi* 
ment  and  concentration  of  the  whole  political  force  of  the  body 
politic,  with  such  restraints  only  as  the  charter  of  government 
has  imposed.  It  is  the  law-maJcing  power,  and,  as  heretofore 
remarked,  superior  to  either  of  the  other  departments  of  govern* 
ment  The  le^lature  are  nowhere  restrained,  directed  or 
limited  in  regard  to  the  nature,  grade  or  character  of  evidence 
which  they  must  have  as  the  basis  of  their  action,  or  to  guide 
them  in  their  decisions.  In  some  specified  cases  their  power  is 
limited,  and  in  others  conditional,  depending  upon  the  existence 
of  certain  fitcts.  But  they  must  necessarily  decide  whether 
such  fiicts  exist.  Their  general  power  to  prescribe  and  regulate 
evidence  for  every  other  tribunal  in  the  state  has  never  been 
questioned,  and  it  would  present  a  singular  anomaly  if  they  were 
wanting  in  power  to  do  the  same  for  themselves,  or  to  alter  and 
change  the  same  at  pleasure ;  and  it  would  be  equally  strange 
if  any  judicial  tribunal  in  the  state  were  permitted  to  review 
their  decision  upon  the  question  of  fitct,  on  the  existence  of 
which  their  power  to  legislate  in  a  particular  case  is  made  to  de* 
pend.  If  such  a  thing  were  to  be  tolerated,  it  is  not  perceived 
why  the  existence  of  the  (aaot  in  question  may  not,  and  in  many 
cases  must  not,  be  proper  to  be  submitted  to  a  jury.  It  is  be- 
lieved that  but  few  would  be  bold  enough  to  contend  for  a 
prindple  pregnant  with  such  absurd  results.  In  the  present 
case  it  is  contended  that  the  legislature  have  assumed  the  exist- 
ence of  the  fiu^t,  in  reference  to  population,  without  evidence. 
But  this  does  not' appear,  and  is  not  to  be  presumed.  On  the 
contrary,  we  are  bound  to  presume  they  acted  upon  good  and 
sufficient  evidence ;  and  this  presumption,  from  the  nature  of 
the  case,  must  be  conclusive.  That  we  are  not  in  possession  of 
the  &cts  or  the  evidence  of  them,  which  the  legislature  had, 
amounts  to  nothing  in  the  argument  It  is  rare,  if  ever,  that  a 
Vol.  XIX-  12 
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•tatato  contatnfl  a  reoital  of  them,  and  is  not  neo^asary  in  any 
oase. 

Several  objections  were  raised  npon  the  argnment,  to  the  effeot 
that  the  erection  of  the  new  county  interferes  with  the  present 
oonstitational  arrangement  of  judiobl,  senatorial  and  assembly 
districts.  These  objections,  we  think,  are  iinfiMmded  in  &ct. 
Those  districts  as  now  established  are  to  remain  the  same  as  at 
present  until  after  the  next  decennial  state  enumeration  of  in- 
habitants, when  the  legislature  are  required  by  the  constitution 
to  rearrange  and  reapportion  them.  {Art.  S,  ii  4  oimI  bttf  the 
Const.^  and  i  7  of  the  act  in  question.)  This  we  think  relieves 
the  case  from  all  constitutional  difficulty  of  tiiis  description. 
We  can  perceive  no  objection  to  the  erection  and  organisation  of 
a  county  for  municipal  and  jndidal  purposes  only,  until  the  next 
political  arrangement  and  apportionment  of  representation  can 
be  constitutionslly  made,  with  provisions  securing  to  the  electors, 
in  the  mean  time,  the  fuU  enjoyment  of  the  right  of  suffrage ; 
which  we  think  the  act  in  question  has  made.  A  principle  anal- 
ogous to  this  has  been  expressly  held  in  the  state  of  Massachu- 
setts, and  has  been  recognised  in  the  stale  of  Maine.  In 
Massachusetts,  as  in  tiiis  state,  the  constitution  requires  a  cen- 
sus to  be  taken  at  the  expiration  of  every  ten  years.  In  that 
state,  members  of  the  house  of  representatives  are  chosen  by 
towns,  and  senators  by  counties.  In  March,  1861,  the  senate 
proposed  to  the  supreme  judidal  oourt  certain 'questions,  to  which 
an  answer  was  returned,  in  which  all  the  members  of  the  court 
concurred ;  to  the  effect,  tiiat  tiie  legislature  have  constitutional 
power  to  change  the  boundary  line  of  counties,  by  transferring 
or  setting  off  any  number  of  entire  towns  for  all  purposes  for 
which  counties  are  established,  except  that  of  constituting  senik 
torial  districts.  That  they  also  have  the  constitutional  power  to 
change  tiie  boundary  lines  of  towns  for  all  purposed  other  than 
those  incident  to  the  election  of  senators  and  representatives, 
although,  by  so  doing,  they  change  the  boundary  lines  of  counties ; 
and  in  changing  the  boundary  lines  of  towns  by  annexing  part  of 
one  town  to  another,  or  by  constituting  a  new  town  from  <me  or 
more  existing  towns,  the  legislature  may  reserve  end  secure  to 
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the  inhabitonts  residing  in  each  portion  or  portions,  a  rlghl  to 
Tote,  in  the  election  of  representatiyes,  with  the  town  or  towns 
from  which  snch  portions  are  taken,  nntil  the  ezpirati<Hi  of  tilie 
next  iMreceding  apportionment  of  representatiyes.  (6  Oush.  R. 
578  «0  588.)  The  opinion  of  the  court  fully  sustains  the  fore- 
going abstract,  and  is  here  refttved  to,  as  a  clear  and  conyincing 
iUnstration  of  the  power  of  the  legislature  npon  the  subject  un- 
der constderation. 

In  an  opinion  6f  the  supreme  judicial  court  of  the  state  of 
Maine,  giyen  in  answer  to  questions  submitted  by  the  bouse  of 
representatiyes  of  that  state  upon  a  kindred  sulgect,  the  eour% 
in  condusion,  say :  '^  The  right  of  the  legislature  to  incO]:|>orate 
a  town,  composed  of  parts  of  seyseral  odier  towns,  is  not  intended 
to  be  denied  or  questioned.  If  not  done  at  the  time  of  a  general 
apportionment,  proyision  may  be  made  that  such  inhabitants  as 
are  confided  te  ycte  (at  a  repnwMitatiye  shall  remain  united  to 
their  respeetiye  districts  lor  the  election  of  a  representatiye^  un- 
tflthe  nett  general  a]q)oi1ionineBt."  (88  Mame  H  bjf  lU^ 
din^Um,  587,  &) 

The  7th  section  of  the  act  erecting  the  county  of  Sch^le^ 
declares  that  the  electors  embraced  within  the  new  county,  until 
after  the  next  state  census,  shall  cottti&ue  to  vote  lor  members 
of  the  legislature  and  justices  of  the  supreme  court,  as  electors 
of  tite  respedti^  counties  to  which  they  haye  heretofore  belonged, 
the  same  as  if  the  act  had  not  been  passed.  If  it  should  be  ob- 
jeeted  that  here  is  proyision  made  for  yoting,  only  until  €^t0r 
the  next  census,  which  may  be  completed  before  the  general 
electtcm  of  1855,  and  if  So^  the  electors  of  the  new  county  mi^) 
to  a  certain  extent,  be  disfiranehssed  at  that  election ;  the  answer 
obyioosly  is,  that  by  a  reasonable  and  fiur  construction  ef  the 
section,  the  protision  is  to  continue  as  long  After  the  eensus 
shall  be  taken,  as  may  be  necessary  to  enable  the  le^slature  of 
1866  toelter  and  rearrange  the  senato  distncts  under  sectifm  4 
of  article  8,  the  judicial  districto  under  section  16  of  article  ^ 
and  to  reapportion  the  members  of  assembly  under  section  6 
of  article  8  of  the  constitution.  ^  Such  eonstruction  does  not  vio- 
lato  the  tetter,  and  is  phunly  the  meaning  of  the  section. 
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In  section  4  of  article  8  of  the  constitution,  it  is  provided 
that  no  county  shall  be  divided,  in  the  formation  of  a  senate  dis- 
trict, earoept  such  eonnty  shall  be  equitably  entitled  to  two  or 
more  senators ;  and  section  4  of  article  6  provides  that  judicial 
districts  shall  be  bounded  by  county  lines,  &c.  And  it  is  con- 
tended'that,  as  a  necessary  inference,  the  legislature  are  equally 
forbidden  to  divide  senate  or  judicial  districts,  in  the  erection  of 
counties.  But  this  is  a  nan  sequUur.  At  the  first  session  after 
the  return  of  each  enumeration,  the  legislature  are  to  establish 
the  districts ;  and  in  doing  so,  they  are  not  to  divide  counties 
previously  erected,  as  they  shall  then  find  them/  This  is  all 
that  is  intended  by  the  sections  referred  to.  The  argument  of 
the  defendant's  counsel,  if  sound,  would  prohibit  the  erection  of 
a^  county,  unless  under  very  limited  restrictions,  at  any  other 
time  than  at  the  formation  of  the  districts. 

For  the  fi>regoing  reasons  we  are  of  the  opinion  that  the  law, 
erecting  the  new  county  of  Schuyler,  is  valid  and  constituticmal ; 
and  that  the  judgment  of  the  county  court  holdbg  otherwise 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to  abide 
the  event 

T.  B.  Strong,  J.,  concurred. 

Johnson,  J.)  dissenting.  I  find  myself  unable  to  concur 
irith  my  brethren  in  the  conclusions  to  which  they  have  arrived 
in  this  cause,  and  the  subject  under  discussion  is  one  of  so  much 
dignity,  and  the  questions  involved  are  of  such  importance  in 
their  bearing  upon  both  public  and  private  interests,  that  I  do 
not  feel  at  liberty  to  let  the  case  pass  with  the  simple  expression 
of  my  dissent.  Indeed,  I  doubt  whether  any  judge  could  be 
regarded  as  having  fiiUy  and  fiuthfuUy  discharged  his  duty,  who 
should  thus  singly  array  himself  against  the  judgment  of  the 
legislature  and  that  of  his  associates,  without  assigning  the  rea- 
son on  which  his  convictions  are  founded. 

It  is  conceded  on  all  hands,  that  the  right  of  the  plaintiflb  to 
maintain  this  action,  depends  entirely  upon  the  question,  wheth- 
er or  not  the  act  of  the  legislature  of  the  17th  April,  1854,  is 
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m  vafid,  oonBtitiitioiial  act.  This  is  manifestly  so ;  because,  al- 
though die  legiskture  has  the  undisputed  power  to  diyide  towns, 
and  set  off  one  part  of  one  town  to  another,  it  is  quite  apparent 
that  the  division  of  towns  was  not  the  intent  and  purpose  of  the 
act,  in  any  way,  except  as  an  incident  to  the  arrangement  of  terri- 
tory for  tiie  erection  of  Schuyler  county.  This  being  so,  if  the 
law  erecting  the  county  fails,  the  subordinate  and  incidental 
arrangement  of  the  territory,  with  a  view  to  the  formation  of  the 
county,  fails  with  it.  I  concede,  in  the  outset,  all  that  can  be 
claimed  in  fiivor  of  the  powers  of  the  legiskture  of  this  state: 
that  it  is  invested  with  the  whole  legislative  powers  of  the  peo- 
ple of  this  state,  and  represents  their  legislative  sovereignty. 
That  this  power  resides  there,  an  inherent,  as  contnHiistii^ 
gnished  fircmi  a  mere  donated  power ;  and  that  upon  all  legiti- 
mate subjects  of  human  legislation,  the  authority  (^  the  legislative 
body  is  unqualified,  except  in  cases  where  it  is  limited  and  re- 
strained by  the  constitution,  which  operates  upon  legislative 
power,  as  a  limitatvm  and  boundary  to  its  sovereignty,  beyond 
which  it  has  no  power,  if  it  attempts  to  pass.  I  grant  also  that 
the  erection  of  new  counties  is  among  the  ordinary  and  aocua- 
tomed  powers  of  the  legislature ;  and  that  the  act  in  question 
should,  and  must  be  sustained,  unless  it  is  found  to  contravene 
some  express  or  clearly  implied  provision  of  the  constitution. 
All  intendments  and  inferences,  prima  faciej  are  to  go  to  the 
account  of  the  validity  of  the  act,  in  the  first  instance ;  and  it 
lies  wholly  with  those  who  deny  the  validity  of  the  enactment, 
to  overcome  the  intendment  and  establish  clearly  the  invalidity. 
Notwithstanding  all  this,  and  after  the  most  careful  and  anxious 
examination  and  deliberation,  my  mind  has  been  brought  to  the 
clearest  and  mostundoubting  conviction,'that.the  act  in  question 
contravenes,  in  letter  and  spirit,  several  provisions  of  the  con- 
stitution, and  that  it  cannot  be  upheld  without  impairing  seri- 
ously the  integrity  and  authority  of  the  fundamental  law. 

The  county  sought  to  be  erected  by  the  act,  consists  of  what 
is,  or  was,  portions  of  the  territory  of  the  counties  of  Steuben, 
Chemung  and  Tompkins,  and  includes  parts  only  of  assembly 
districts  one  and  two  in  Steuben,  part  of  Chemung  which  is  a 
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single  assembly  district,  and  part  of  the  assembly  district  in 
the  county  of  Tompkins.  It  also  indndes  patis  of  senate  di(»- 
tricts  tventy-fiye  and  twenty-six,  and  parts  of  judicial  districts 
six  and  ser^.  The  sixth  section  of  the  act  provides  that  the 
territory  embraced  within  the  lines  designated,  ''shall,  from  and 
after  the  passage  of  this  act,  be  for  all  purposes,  except  the 
election  of  members  of  the  legislature^  and  justices  of  the  supreme 
court,  and  for  the  holding  and  jurisdiction  o£  the  supreme  and 
district  courts,  and  courts  of  oynr  and  terminer,  until  after  the 
next  state  census  or  enumeration,  and  thereafter,  for  all  purposes 
whatever,  a  separate  and  distmct  county  of  the  state  of  New 
York."  Section  six  provides  that  tiie  electors  of  the  territory 
embraced  within  the  said  new  county  of  Schuyler,  untU  after  the 
next  state  census  or  enumeration,  shall  continue  to  vote  for  mem- 
bers of  the  legislature  and  justices  of  the  supreme  court,  as 
eleetfHrs  of  the  respective  counties  to  which  they  kave  heretofore 
belonged^  the  same  as  though  this  act  had  net  been  passed,  but 
tor  all  other  purposes  they  shall  vote  as  electors  of  the  new 
^county  of  Schuylen"  The  same  section  aho  assigns  the  new 
tovnty  to  the  twenty-seventh  congressional  dietrict. 

It  will  be  «een  by  these  provisions  tiiat  when  the  next  census 
hheXL  be  completed,  which  must  I  suppose  be  when  the  retnrtis 
aire  all  made  as  tiie  act  re<iuiring  it  to  be  taken  shall  direct, 
from  that  moment  the  new  county  is  to  be  a  co«rty  tot  all  pur- 
]^es  n^hatever,  and  the  electors  in  the  territory  are  to  cease  to 
be  electors  of  the  several  counties  to  which  they  belonged  belbre 
the  passage  of  the  act,  for  any  purpose^  and  would  have  no  right 
to  vote  for  members  of  the  legislature  or  justices  of  the  supieme 
court  m  such  counties,  eft  elsewhere,  should  the  census  be  com- 
pleiled  before  the.  next  election.  No  member  of  assembly  is 
apportioned  to  this  body  of  electors,  nor  could  there  be,  by  the 
legislature  which  passed  this  act,  without  the  most  palpable  vio- 
lation of  the  plainest  provisions  of  the  constitution,  as  seems  to 
be  implied  in  the  exceptions  refSerred  to  in  section  six ;  and  as 
the  county  is  not  and  could  not  be  included  in  any  existing  sen- 
atorial or  judicial  district,  the  legislative  and  judicial  sovereignty 
of  these  electors  must  necessuily  remain  unrepresented  entirely, 
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between  tbe  period  of  the  completion  of  the  census  and  the 
new  apportionment  of  members  of  assembly,  and  the  new  ar- 
rangement of  judicial  and  senatorial  districts,  which  can  only  be 
done  by  the  legislature  at  its  first  session  after  the  next  enu<^ 
Iteration.  A  very  serious  question,  in  my  judgpaent^  might  be 
raised,  aa  to  whether  the  act  should  pot  be  declared  null  and 
void,  upon  the  ground  that  it  may,  if  indeed  it  must  not  peces- 
aarily  deprive  these  electors  of  the  right  to  vote  for  1^  time,  ^t 
leasti  for  some  of  the  most  important  offieeps  which  are  to  be 
chosen  by  the  people,  The  constitution,  art^  2,  aeo,  1,  provides 
*'that  every  male  citiieu  of  the  age  of  twenty-one  years,  who 
shall  have  been  a  eitiaen  for  ten  days,  and  an  inhabitant  of  this 
state  for  one  year  next  preceding  any  electioPi  afid  f^  the  last 
four  months  a  resident  of  the  (H)unty  where  he  n^ay  offer  his 
Tote,  shall  be  entitled  to  yote  at  ancb  eleetion  ip  the  eleption 
district  of  which  he  shall  at  the  time  be  a  residenti  and  not 
elsewhere,  for  all  officers  that  now  are,  or  hereafter  qiay  be  cho- 
sen by  the  people."  Can  the  legislature  practically  deprive  a 
body  of  electors  of  this  important  right  indirectly,  for  any 
period,  by  thus  legislatbg  them  out  of  any  assembly,  senate,  or 
judicial  district,  and  leaving  them  with  no  representative  to 
choose?  I  think  not  But  as  I  do  not  propose  to  plape  my  dissent 
upon  this  ground,  I  shall  not  pursue  it.  There  aro  other  provisions 
and  restrictbns  in  the  opnstitutipn,  which  in  niy  jiidgmipnt  are 
more  directly  and  palpably  transcended  by  the  provisions  of  the 
aet^  and  to  these  I  invite  a  careful  and  deliberate  considerrtion. 
FirsL  The  popubtion  embraced  within  the  territory  of  the 
new  county,  did  not  entitle  such  county  to  a  member  of  assem- 
bly at  the  time  of  the  passage  of  the  act,  even  conceding  its 
numercial  sufficiency.  The  constitution,  article  three,  section  five, 
declares,  that  "  no  new  county  shall  be  hereafter  er^ted  un- 
less its  population  shall  entitle  it  to  a  member."  This  is  dear 
and  explimt.  Shall  entitle  it  when?  Clearly,  at  the  time  of  the 
passage  of  the  act  In  this  I  believe  all  agree,  at  any  rate  the 
majority  of  the  court  put  this  construction  upon  it,  which  is  ob- 
viously the  true  one.  Certainly  this  provision  cannot  be  con* 
^tmed  as  thou^  it  had  read  '^  unless  its  popuktion  shall  at  son^e 
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fiitare  daj,  one  year  or  ten  years  hence,  entitle  it  to  a  member." 
Did  then  the  population,  "within  the  limits  of  Schnyler  county, 
entitle  that  county  to  a  member  of  the  assembly  at  the  time  of 
die  passage  of  the  act  ?  Clearly  not  If  it  did,  why  was  no 
member  assigned  to  it  ?  It  was  for  the  very  reason  that  the  pop- 
ulation within  its  limits  could  give  the  county  no  title  to  one, 
that  none  was  given.  That  body  of  electors  had  no  right  to 
daim  a  member  for  the  new  county,  and  the  legislature  had  no 
power  to  apportion  them  one.  The  population  formed  part  of 
the  representative  population  of  other  counties,  and  entitled  the 
other  counties,  to  which  they  belonged  at  the  passage  of  the  act 
to  the  number  of  members  of  assembly  apportioned  to  them  re- 
spectively, and  of  course  could,  while  that  state  of  things  lasted, 
entitle  no  other  county  to  a  member.  This  entire  population 
belonged  to  assembly  districts  in  other  counties,  and  constituted 
the  representative  popuhition  of  such  districts,  and  they  could 
neither  detach  themselves  without  removal  from  such  districts, 
nor  could  the  legislature  detach  them  until  the  time  should 
arrive  when  the  constitution  permits  a  new  apportionment,  and 
a  new  arrangement  of  districts,  and  this  the  constitution  does 
not  permit  until  after  the  next  census.  For  any  purpose  of  en- 
tiding  Schuyler  county  to  a  member  of  assembly,  this  popula- 
tion might  aa  well  have  resided  without  its  borders,  or  been 
composed  entirely  of  aliens,  awaiting  the  period  when  they  might 
legally  obtain  the  right  of  citizenship,  and  of  suffrage  within 
the  county. 

It  is  insisted,  however,  that  if  the  county  at  the  time  of  its 
erection  contained  a  representative  population,  sufficient  in  num- 
ber to  entitle  it  to  a  member,  in  case  an  apportionment  could 
then  have  been  made,  the  requirement  of  the  constitution  is  sat- 
isfied. But  this  is  not  only  a  misreading  of  the  text,  but  a  mis- 
interpretation of  the  spirit  of  the  provision.  It  is  not  numbers 
alone,  but  the  entire  status  of  the  population,  to  which  the  pro- 
vision refers.  Can  it,  according  to  the  constitution  and  laws, 
and  existing  arrangements,  not  subject  to  alteration,  serve  as  the 
representative  population  of  the  proposed  county,  and  thus  en- 
title it  to  a  member?  Undoubtedly  one  great  object  the  framers 
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of  the  constitution  had  in  view,  was  to  prevent  the  erection  of 
new  coanties  which  could  not  be  represented  in  the  legislature, 
and  this  I  think  is  apparent  throughout  the  whole  schetne  and 
plan  of  apportionment,  and  the  organization  of  districts,  assem- 
bly, senatorial  and  judicial.  Hence  the  provision  that  when 
assembly  districts  are  once  formed  by  the  supervisors,  after  one 
enumeration,  they  shall  not  be  altered  or  changed  for  the  next  ten 
years,  or  until  after  another  enumeration  and  this  is  imme- 
diately followed  by  the  provision  that  every  county  heretofore 
separately  organized,  except  the  county  of  Hamilton,  shall  al- 
ways be  entitled  to  one  member  of  assembly,  and  the  provision 
forbidding  the  erection  of  any  new  county  unless  its  population 
shall  entitle  it  to  a  member.  It  will  be  seen  that  this  provision 
imposes  no  restriction  whatever  upon  the  erection  of  new  coun- 
ties, composed  of  one  or  more  entire  assembly  districts,  within 
the  same  senatorial  and  judicial  districts.  In  such  case,  the 
population  of  the  county  would  entitle  it  to  a  member,  whenever 
the  act  might  be  passed,  between  the  period  of  one  enumeration 
and  apportionment  and  another. 

The  population  of  each  separate  assembly  district  is  entitled  to 
a  member  of  assembly  while  such  district  shall  last,  and  it  en- 
titles that  territory  to  a  member,  and  the  legislature  has  no 
power  to  change  the  boundaries  of  the  district,  or  to  deprive  it 
of  the  right  to  a  member  of  assembly,  when  it  once  attaches  be- 
tween one  enumeration  and  another.  But  the  case  is  widely 
different  where  the  attempt  is  made  to  erect  a  county  out  of 
territory  belonging  in  part  to  several  assembly  districts.  The 
case  then  falls  within  the  exact  language  of  the  prohibition,  and 
is,  as  I  think,  equally  opposed  to  its  spirit  and  intent. 

Nor  is  the  act  at  all  relieved  of  the  difficulty  by  the  attempt 
to  erect  it  as  a  county,  for  the  present,  for  certain  purposes  only, 
and  ibr  all  purposes,  at  some  future  uncertain  day.  The  plain 
limitations  of  the  constitution  are  not  easily  evaded  by  proviso 
and  exception.  The  language  of  the  prohibition  is  general,  and 
extends  to  the  erection  of  counties  for  any  purpose,  and  for  all 
purposes  whatever.  There  is  no  exception  or  qualification  in  th»> 
ki^oage,  and  I  kmyw  of  no  rule  of  mterprttation  by  which  suek 
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exception  as  the  one  sought  to  be  made  in  &yot  of  this  act  can 
be  implied. '  But  for  this  prohibition  in  the  constitution,  I  see 
no  good  reason  "why  the  legislature  might  not,  in  the  plenitude 
of  its  sovereignty,  erect  any  number  of  counties  for  certain 
purposes  other  than  that  of  being  represented  in  the  legislature, 
and  enact  that  such  counties  should  continue  to  be  represented  by 
the  representatiyes  of  the  counties  from  which  they  had  been 
taken,  and  that  the  electors  should  continue  to  YOte  as  the  elec- 
tors of  such  counties.  But  the  exercise  of  legislative  power 
must  stop  at  the  constitutional  boundary,  whether  that  be 
erected  wisely  or  unwisely. 

The  case  in  6  Cushing,  578,  was  much  relied*  on  by  the  plain- 
tiff's counsel  upon  the  argument.  But  I  am  unable  to  see  its 
application  to  the  case  before  us.  It  does  not  appear  from  that 
case  that  there  was  any  such  restriction  in  the  constitution  of 
Massachusetts  as  that  I  have  been  considering,  and,  independ- 
ent of  that,  I  should  find  no  difficulty  in  agreeing  with  that  case. 
But,  under  our  constitution,*!  can  see  no  way,  nor  do  I  believe 
one  can  be  devised,  by  which  a  new  county  can  be  erected  from 
parts  only  of  different  assembly  districts,  at  any  other  period 
than  that  of  a  general  reapportionment  of  the  members  of 
assembly,  when  a  reorganization  of  the  assembly  districts  be- 
comes necessary,  without  coming  into  immediate  conflict  with 
some  constitutional  restriction. 

Second.  The  boundaries  of  the  twenty-fifth  and  twenty-sixth 
senatorial  districts,  and  of  the  sixth  and  seventh  judicial  dis- 
tricts, divide  the  new  county,  and  the  constitution  plainly  for- 
bids the  division  of  counties  in  that  manner ;  and,  as  a  necessary 
consequence,  forbids  the  erection  of  counties  to  be  thus  divided. 
Art.  S,  sec.  4,  of  the  constitution,  provides  that  no  county  shall 
be  divided  in  the  fi)rmation  of  a  senate  district,  except  such 
county  shall  be  equitably  entitled  to  two  or  more  senators. 
Unless  this  provision,  by  plain  and  necessary  implication,  for- 
bids counties  to  be  thus  divided  in  their  erection  also,  it  is  the 
merest  empty  form  of  words  imaginable.  Of  what  avail  would 
such  a  limitation  upon  legislative  power  be,  if  the  legislature, 
the  moment  they  had  erected  senatorial  districtSi  and  scrupu- 
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lonsly  bounded  each  by  county  lines,  in  obedience  to  the  letter 
of  the  constitution,  could  turn  around  and  erect  new  counties 
embracing  territory  on  each  side  of  such  boundaries,  and  enact 
that  the  counties  thus  erected  should  remain  divided  by  such 
district  lines  for  the  next  ten  years,  until  another  enumeration 
and  arrangement  of  senatorial  districts.  None,  as  it  seems  to 
me,  can  &il  to  see  that  the  constitution  would  be  just  as  much 
violated  in  the  latter  case,  as  though  counties  had  been  divided 
in  the  formation  of  senate  districts.  The  provision  is  not  a  mere 
idle  form  of  words.  It  was  made  part  of  the  organic  law,  for  a 
purpose  deemed  to  be  important  by  those  who  framed  it,  and  can 
no  more  be  violated  in  its  spirit  than  in  the  letter.  The  scheme 
of  the  constitution  plainly  is,  to  secure  and  guaranty  to  every 
body  of  electors  residing  in  the  same  assembly  district,  and  in 
counties  entitled  to  only  one  member  of  assembly,  always  com- 
plete unity  of  representation  in  each  branch  of  the  legislature ; 
and  hence  no  assembly  district  can  be  formed  from  parts  of  two 
counties,  and  no  county,  unless  it  is  entitled  to  more  than  one 
senator,  can  be  divided,  in  forming  senate  districts.  All  the  elec- 
tora  in  an  assembly  district  are  to  be  represented  at  all  times,  in 
the  legislature,  by  the  same  member  of  assembly  and  the  same 
senatora.  Here,  too,  the  prohibition  is  general,  '^no  county 
shall  be  divided ;"  all  counties  are  included,  whether  erected 
for  one  purpose  or  another,  or  for  all  purposes. 

The  same  considerations  apply  to  the  act,  in  reference  to 
judicial  districts.  The  constitution,  art.  6,  sec.  4^  provides  that 
^'  the  state  shall  be  divided  into  eight  judicial  districts,  of 
which  the  city  of  New  York  shall  be  one ;  the  others  to  be 
bounded  by  county  lines."  The  judicial  districts,  according  to 
this  provision,  are  to  be  bounded  by  county  lines,  not  only  in 
iheii;  formation,  but  in  their  continuance.  What  was  the  object 
of  this?  Olearly,  to  prohibit  and  prevent  just  what  this  act  is 
calculated  to  establish  and  promote,  the  inconvenience  and  in- 
congruity of  having  different  portions  of  the  territory,  and  of  the 
population  of  the  same  county,  belong  to  different  judicial  dis- 
tricts, and  subject  to  the  cognizance  and  jurisdiction  of  diffarent 
tribunals  of  oyer  and  terminer.  The  incongruity  of  suoh  a  state 
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of  tbings  nas  too  palpable  to  be  overlooked  by  the  framera  of 
the  coDStitutioD,  and  it  remains  to  be  seen  whether  the  legislature 
can  do,  indirectly,  what  the  constitution  is  so  careful  to  prohibit. 

The  constitution  provides,  in  substance  and  effect,  that  the 
entire  territory  and  population  of  each  county  shall  be  within 
the  boundaries  of  a  single  judicial  district,  and  subject  to  the 
jurisdiction  of  the  same  court  of  oyer  and  terminer.  This  act 
provides,  in  substance  and  effect,  that  until  after  the  next  enu- 
meration, one  part  of  Schuyler  county  and  its  population  shall 
belong  to  the  seventh  judicial  district,  and  another  part  to  the 
sixth ;  and  other  parts  shall  be  subject  to  the  local  jurisdiction 
of  three  separate  courts  of  oyer  and  terminer. 

The  act  also,  if  valid,  blots  out  former  county  lines  within  its 
borders,  so  that  they  can  no  longer  serve  as  the  boundary  lines 
for  senatorial  and  judicial  districts,  which  the  constitution 
plainly  requires  and  intends.  It  is  idle  to  suppose  that  the 
plain,  clear,  substantial  provisions  of  the  constitution  can  be 
thus  paltered  with  and  evaded,  by  enactments  which,  in  one 
view,  and  for  one  purpose,  create  the  clear,  plain,  organic  form 
and  substance  of  a  county,  but  in  another  aspect,  and  for  an- 
other purpose,  make  it  a  mere  chimera,  a  dissolving  view.  It 
is  either  a  county,  by  the  terms  and  provisions  of  the  act,  or 
it  is  not  And  if  the  act  makes  it  a  county  at  all,  then  the  act 
contravenes  both  the  letter  and  spirit  of  the  constitution,  and  is 
Toid. 

Whether,  by  the  exceptions  in  section  six  of  the  act,  it  was 
intended  to  exclude  this  court  from  sitting  and  exercising  its 
accustomed  jurisdiction  within  the  borders,  or  at  the  seat  of 
justice  of  Schuyler  county,  until  after  the  next  enumeration, 
I  do  not  now  care  to  inquire.  I  take  it  for  granted,  that  the 
legislature  has  no  power  to  shut  out  and  exempt  any  portiqp  of 
the  territory  of  this  state  from  the  jurisdiction  of  this  court 
This  is  a  court  of  general  jurisdiction,  with  powers  original  and 
inherent,  which  the  legislature  can  neither  take  away,  nor  sub- 
•tantially  abridge.  The  constitution,  which  distributes  the  entire 
Mottmgpty  of  the  people,  deposited  (he  judicial  sovereignty 
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with  the  courts,  in  the  same  manner  that  it  did  the  legislative, 
with  the  senate  and  assembly. 

Third.  The  territory  does  not  embrace  a  sufficient  popula- 
tion, in  point  of  numbers,  to  entitle  the  county  to  a  member ; 
and  Chemung  county  is  reduced  below  the  ratio  for  a  repre- 
sentatiye.  On  this  head  it  will  scarcely  be  necessary  for  me 
to  do  more  than  to  refer  to  the  very  able  and  elaborate  opinion 
of  the  county  judge,  which  seems  to  me  entirely  conclusive. 
I  assume  that  a  state  census  is  the  only  basis  upon  which  the 
apportionment  of  members  of  the  assembly,  and  the  arrangement 
of  territory  for  the  purposes  of  assembly  districts,  and  new 
counties,  for  the  purpose  of  being  represented  in  the  assembly, 
can  be  made.  This  I  am  aware  is  denied ;  but  it  seems  to  me 
the  proposition  can  be  clearly  established.  The  present  appor- 
tionment of  members  was  made  under  the  census  of  1845,  be- 
fore the  adoption  of  the  present  constitution,  except  so  far  as 
relates  to  the  division  of  counties  into  single  districts,  which 
was  done  by  the  board  of  supervisors  in  January  after  its  adop- 
tion. The  framers  of  the  constitution  themselves  erected  the 
senate  districts  as  they  now  exist,  and  provided  for  an  enume^ 
ration  of  the  inhabitants  in  1855,  and  at  the  end  of  every  ten 
years  thereafter,  and  an  alteration  of  such  districts  by  the 
legislature  at  its  first  session,  after  the  return  of  every  enume- 
ration. The  convention,  it  is  clear,  acted  upon  the  census  of  1845, 
and  adopted  the  apportionment  of  members  among  the  several 
counties,  which  the  legislature  had,  before  that  time,  made  upon 
the  basis  of  that  census ;  and  by  the  constitution  they  provided, 
that  the  several  boards  of  supervisors  in  such  counties  as  were 
then  entitled  to  more  than  one  member,  should  assemble  on  the 
first  Tuesday  of  January  thereafter,  and  divide  their  respective 
counties  into  assembly  districts,  equal  to  the  number  of  mem* 
bers  of  assembly  to  which  such  counties  were  then  severally 
entitled  by  law.  Each  district  was  to  contain,  as  nearly  as  might 
be,  an  equal  number  of  inhabitants,  '' according  to  the  last  pre- 
ceding state  numeration."  The  constitution  then  provides  that 
the  apportionment!  and  districts  so  to  be  made,  shall  remain  un- 
altered  until  another  enumeratbn  shall  be  taken.    It  also  oon« 
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tains  the  same  provision  in  reference  to  the  senate  districts. 
Here  there  are  arrangements,  under  the  authority  and  in  pur- 
suance of  the  requirements  of  the  constitution,  upon  the  basis 
of  the  enumeration  of  1845,  by  which  certain  counties  and  dis- 
tricts are  entitled  to  the  members  of  assembly  thus  apportioned, 
and  must  continue  to  be  so  entitled  until  after  the  return  of  the 
enumeration  of  1855.  It  is  a  right  which  the  legislature  has  no 
power  to  change  or  take  away  until  a  specified  period,  to  wit, 
its  first  session  after  the  next  enumeration ;  up  to  that  time 
they  are  to  stand  upon  the  basis  of  the  former  enumeration,  and 
by  virtue  of  the  arrangement  of  the  territory  thus  made.  I 
understand  it  to  be  conceded,  that  the  legislature,  in  making 
the  new  arrangement  of  districts,  and  the  new  apportionment  of 
members  of  the  assembly,  at  its  first  session  after  the  enume- 
ration of  1855,  are  to  be  governed  and  controlled  by  that 
enumeration ;  and  if  this  be  so,  it  follows,  as  the  inevitable  de- 
duction of  logic,  that  any  act  of  appointment,  or  any  act  by  which 
territory  is  arranged,  which  would  render  the  appointment  of  a 
'  member  of  assembly  to  such  territory  necessary  in  future,  and 
with  a  view  to  secure  it,  founded  upon  any  other  basis  or  enume- 
ration, would  be  of  no  avail,  and  void.  The  constitution  leaves 
no  room  in  which  any  other  mode  of  determining  the  equality 
required  in  making  apportionments  can  operate.  No  one,  I  ap- 
prehend, will  contend  for  a  moment,  Seriously,  that  the  legisla- 
ture, whose  duty  it  will  be  to  provide  for  the  next  arrangement 
of  districts,  and  to  make  the  next  apportionment,  will  be  at 
liberty  to  reject  the  enumeration  to  be  taken  in  1855,  and  pro- 
ceed upon  their  own  conjectures,  .or  upon  information  they  may 
have  derived  in  some  other  way.  But  unless  that  legislature 
may  do  this,  it  is  clear  that  no  legislature  can  make  any  differ- 
ent arrangements  intermediate  th6  two  enumerations  in  the 
same  way,  which  can  be  upheld 

It  is  quite  clear  to  my  mind  that  the  design  of  the  constitu- 
tion was,  and  is,  that  a  decennial  enumeration  shall  form  the  only 
basis  and  standard  for  apportioning  members,  and  for  ascertain- 
ing equality  of  members,  as  nearly  as  may  be,  until  after  anoth- 
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er  is  taken ;  and  that  until  another,  and  so  on,  as  long  as  the 
constitution  stands.  The  constitution  provides  for  an  appor- 
tionment of  the  members  of  assembly  among  the  several  coun- 
ties of  the  state,  as  nearly  as  may  be,  according  to  the  number 
of  their  respective  inhabitants,  and  it  also  provides  in  what  man- 
ner the  number  is  to  be  ascertained,  and  it  seems  to  me  every 
other  method  is,  by  every  reasonable  and  fair  intentment,  ex- 
cluded. And  besides,  if  the  legislature  of  1854  could  thus  legis- 
late in  regard  to  existing  arrangements,  if  they  could  make  new 
combinations  of  territory  out  of  existing  districts  for  the  future, 
and  enact,  as  they  have  in  this  instance  in  effect,  that  the 
territory  thus  arranged  shall  have  a  member  apportioned  to  it 
after  the  next  census,  what  was  there  to  hinder  them,  or  what 
is  to  hinder  any  legislature,  at  any  session,  from  arranging 
every  district  in  the  state  in  the  same  manner,  in  advance  of  the 
enumeration,  and  thus  entirely  forestall  and  foreclose  the  action 
of  the  legislature,  upon  which  the  constitution  has  devolved  the 
duty  of  reorganization  and  reapportionment  ?  Nothing  whatever. 
And  if  this  act  can  be  made  to  stand,  the  constitution  cannot. 
It  is  impossible  for  the  two  to  move  on  harmoniously  together. 
The  harmony  of  the  constitutional  system  is  deranged,  and  may 
be  entirely  broken  up  and  destroyed,  if  this  experiment  upon 
it  is  permitted  to  succeed. 

If,  as  I  have  assumed,  and  briefly  attempted'  to  show,  the 
census  of  1845  is  the  standard  for  the  legislature,  and  the  only 
evidence  to  which  they  could  legitimately  resort  for  the  purpose 
of  ascertaining  numbers  in  a  case  like  this,  it  is  clear  that 
Schuyler  county  and  Chemung  are  both  deficient  in  populatiou. 
And  I  shall  take  it  for  granted,  without  any  extended  argument, 
that  the  legislature  has  no  more  power  to  reduce  an  existing 
county  below  the  ratio  for  a  member,  than  it  has  to  erect  a  new 
one,  without  a  sufficient  population  to  entitle  it  to  a  member. 
Each  would  be  equally  in  derogation  of  the  constitutional  scheme 
of  equality  of  representation.  And  if  existing  counties  can  be 
reduced  at  all  below  the  existing  ratio,  they  may  be  reduced, 
for- aught  I  can  see,  to.  single  towns.  It  is  contended,  however, 
by  the  plaintiff's  counsel,  that  the  court  below  had  no  evidence 


104       OASES  IN  THE  SUPREME  COURT. 

De  Camp  v.  Evelaud. 

before  it  as  to  the  state  of  the  population  in  either  Schuyler  or 
Chemung,  and  was  bound  to  assume  that  the  legislature  had  not 
transcended  its  powers  in  passing  the  act.  And  it  was  insisted 
that  courts  cannot  take  judicial  notice  of  a  state  census  ;  but 
this  I  hold  to  be  an  error.  It  would  be  strange  indeed  if  the 
enumerations  provided  for  by  the  constitution,  as  the  evidence 
upon  which  the  legislative  power  is  bound  to  act,  which  has  the 
guaranty  of  official  responsibility  for  its  accuracy,  and  which, 
when  taken,  becomes  part  of  the  public  history  of  the  state, 
could  not  be  noticed  as  evidence  by  the  judicial  power.  I  have 
no  doubt,  whatever,  that  courts  can  take  judicial  notice  of  the 
state  census,  whenever  it  is  taken  and  completed  according  to 
law,  and  brought  to  their  notice. 

It  is  contended,  also,  that  if  courts  can  look  to  the  census  and 
take  notice  of  it,  it  is  as  evidence  of  a  fact  to  be  established 
upon  the  trial,  and  that  the  court  has  no  power  to  receive  any 
evidence  for  the  purpose  of  establishing  the  existence  or  non- 
existence of  a  fact,  upon  which  the  validity  of  a  law  is  made  to 
depend.  The  argument  in  brief  is  this :  that  wherever  the  right 
of  the  legislature  to  enact  laws  upon  a  given  subject  is  limited 
to  the  existence  of  a  certain  state  of  facts  by  the  constitution, 
the  duty  of  inquiring,  in  regard  to  the  existence  of  such  facts, 
necessarily  attaches  to  the  legislature ;  and  wherever  the  legis- 
lature ascertains,  to  its  own  satisfaction  in  any  way,  that  the 
state  of  facts  does  exist,  and  proceeds  to  act,  the  constitutional 
limitation  is  removed,  and  the  act  must  be  regarded  as  valid, 
whether  in  truth  the  facts  upon  which  their  power  to  act  depend 
did  exist  or  not.  And  it  is  even  said  that  courts  are  bound  to 
presume  that  the  legislature  made  inquiry,  and  ascertained,  and 
are  precluded  from  all  inquiry  and  all  proof  to  establish  the  con- 
trary. In  other  words,  that  the  legislative  assumption  of  a  fact 
is  equivalent  to  its  existence,  and  is  conclusive  evidence  of  its 
existence,  and  that  an  erroneous  assumption  is,  for  the  purpose 
of  upholding  legislative  authority,  just  as  potent  as  an  undisputed 
truth.  This  is  a  doctrine  to  which  I  can  never  subscribe.  It 
is  putting  the  constitution  into  the  hands  of  the  legislature  en- 
tirelji  and  making  them  the  sole  and  exclusive  judges  of  their 
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own  power.  I  am  aware  that  some  judges  have  gone  quite  far 
in  this  direction,  and  made  unguarded  expressions,  which  seem 
to  countenance,  to  some  extent,  this  doctrine.  But  it  must  have 
been,  I  think,  without  a  due  consideration  of  the  duty  of  courts 
and  the  true  nature  of  judicial  power,  and  without  considering 
the  deplorable  consequences  to  which  such  a  doctrine  may 
lead. 

It  is  one  of  the  first  and  highest  duties  of  courts  not  only  to 
construe  and  determine  the  import  and  meaning  of  all  acts  passed 
by  the  legislature,  but  to  inquire  and  determine  also  when  their 
enactments  are  within,  and  when  they  have  passed  beyond,  the 
limits  assigned  in  the  constitution  to  legislative  power.  How 
can  they  discharge  this  duty  if  they  are  precluded  from  all  in- 
quiry into  facts,  upon  which  the  right  to  exercise  legislative 
power  in  a  given  case  rests  ?  But  I  do  not  care  to  pursue  this 
subject.  I  trust  that  it  will  never  be  established  as  the  rule 
here,  without  the  most  careful  consideration  of  all  its  bearings 
and  consequences. 

I  have  thus  imperfectly  gone  through  with  this  case,  and 
assigned  the  reasons  which,  though  failing  to  satisfy  others,  in 
whose  learning  and  judgment  I  have  been  wont  to  confide,  have 
nevertheless  produced  the  firm  conviction  in  my  own  mind,  that 
the  act  in  question  is  in  plain  violation  of  the  constitution.  And 
while  I  trust  I  shall  ever  be  found  ready  to  uphold  and  to  give 
free  scope  to  all  acts  which  the  legislature,  having  the  power, 
determines  in  the  exercise  of  its  discretion  to  pass,  I  shall  never 
shrink  from  the  duty  of  pronouncing  their  acts  void,  when  in  my 
judgment  they  are  found  to  be  in  conflict  with  the  constitution. 
I  am  accordingly  of  opinion  that  the  decision  of  the  county  court 
should  be  affirmed. 

Judgment  reversed,  and  new  trial  granted. 

[Monroe  General  Term,  December  4,  1854.  Johfuon,  T.  R.  Strong  and 
WdUs,  Justices.] 
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Whether  a  sum  agreed  to  be  paid  as  damages  for  the  violation  of  an  agreement 
shall  be  considered  as  liqaidat^  damages,  or  only  a  penalty,  depends  upon  the 
meaning  and  intent  of  the  parties,  as  gathered  fh>m  a  tall  view  of  the  provis- 
ions of  the  contract,  the  terms  used  to  express  such  intent,  and  the  peculiar 
circumstances  of  the  subject  matter  of  the  agreement 

An  instrument  in  writing  was  executed  by  the  defendants,  reciting  that  0.  A.  H. 
and  E.  T>  H.  daimed  to  have  an  unliquidated  claim  and  demand  against  H.  T., 
and  that  H.  T.  had  agreed  to  meet  the  said  C.  A.  H.  at  a  place  and  on  a  time 
specified,  fbr  the  purpose  of  endeavoring  to  settle  the  said  claim  or  demand, 
n  consideration  of  the  premises,  and  of  one  dollar,  the  defendant  promised  and 
agreed  to  and  with  the  said  C.  A.  H.  that  H.  T.  should  and  would  appear  at 
the  place,  and  on  the  day  mentioned,  and  then  submit  a  proposition  for  settle- 
ment of  the  said  claim  or  demand,  or  in  defttult  thereof,  they,  the  obligors, 
bound  and  obliged  themselves  to  the  said  0.  A.  H.  and  E.  T.  H.  to  pay  to  them 
the  sum  of  $10,000,  to  be  applied  on  any  such  existing  demand  to  that  amount. 
And  in  case  the  obligors,  or  either  of  them,  should  appear  at  the  place  and  at 
the  time  specified,  with  the  said  H.  T.,  and  submit  a  proposition  fbr  settlement, 
then  the  instrument  should  be  void;  otherwise  to  remain  in  taH  fbrce  and 
virtue. 

Hddt  1.  That  the  consideration  was  sufficient,  independent  of  the  nominal  sum 
acknowledged  to  have  been  paid. 

2.  That  the  intention  of  the  parties  was  dear,  that  the  obligors  should  pay  a  cer- 
tain liquidated  amount,  to  be  applied  in  satisfhction  to  that  extent,  of  the  sum 
daimed  to  be  due,  in  case  the  alleged  debtor  ikiled  to  appear  and  perform 
according  to  his  agreement 

8.  That  the  agreement  had  none  of  the  features  of  a  mere  penal  obligation ;  nor 
was  it  an  agreement  to  pay  any  less  amount  which  might  be  fbund  due,  on 
settlement  But  that  the  amount  was  fixed  and  certain,  and  its  application, 
when  paid,  expressly  provided  for. 

4.  That  the  defendants  were  sureties  for  the  perfbrmance  of  the  prindpal  debtor, 
and  the  agreement  operated  as  the  settlement  of  a  disputed  daim,  to  the 
amount  specified,  the  moment  the  condition  was  broken.  And  that,  upon  such 
breadi  occurring,  the  whole  $10,000  was  recoverable. 

6.  That  in  an  action  upon  such  instrument,  by  an  assignee,  it  was  not  necessary 
for  the  plahitifT  to  allege  in  his  complaint  the  assignment  to  himsdf  of  the 
original  daim ;  the  assignment  of  the  obligation  drawing  the  original  daim 
after  it,  to  that  extent,  at  all  events. 

fT\HIS  was  an  appeai,  oy  the  plaintiff,  firom  a  judgment  entered 
X  at  a  special  term  upon  the  report  of  a  referee,  allowing  a 
demurrer  to  the  complaint.  The  action  was  brought  upon  the 
fi>Uowing  instrument : 


MOliTROE— DEGEMBEB,  1854  JQ? 


Hosmer  v.  Trae. 


"  Rochester,  September  22rf,1861. 

It  being  understood  that  Charles  A.  Hosmer  and  Edward  T. 
Hosmer  claim  to  have  an  unliquidated  claim  and  demand  against 
Hiram  True,  late  of  California,  and  that  the  said  Hiram  True 
has  agreed  to  meet  Charles  A.  Hosmer,  one  of  the  said  firm  of  C. 
A.  and  E.  T.,  at  the  American  Hotel,  in  the  village  of  Genesee, 
county  of  Livingston,  for  the  purpose  of  endeavoring  to  settle 
the  said  claim  or  demand,  on  or  before  the  29th  day  of  Septem- 
ber instant,  at  4  o'clock  P.  M.,  of  which  day  the  said  Charles 
A.  Hosmer  shall  have  due  and  timely  notice  thereof,  in  consid- 
eration of  the  premises  and  one  dollar  to  us  in  hand  paid,  the 
undersigned,  Henry  M.  True  and  Cyrus  F.  True,  promise  and 
agree  to  and  with  the  said  C.  A.  Hosmer,  that  the  said  Hiram 
True  shall  and  will  appear  at  the  place,  and  on  the  day,  and  at 
the  time  above  mentioned,  and  then  submit  a  proposition  for 
settlement  of  the  said  claim  or  demand,  or,  in  default  thereof 
we,  the  undersigned,  bind  and  oblige  ourselves  to  the  said  C.  A. 
and  E.  T.  Hosmer  to  pay  to  the  said  C.  A.  and  E.  T.  Hosmer 
the  sum  of  ten  thousand  dollars,  to  be  applied  on  any  such  exist- 
ing demand  to  that  amount ;  and  in  case  the  said  Henry  M.  True 
and  Cyrus  F.  True,  or  either  of  them,  shall  appear  at  the  above 
mentioned  place,  and  at  the  time  specified,  with  the  said  Hiram 
True,  and  submit  a  proposition  for  settlement,  this  agreement 
shall  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

Attest,  E.  H.  Hall.  H.  M.  True, 

0.  F.  True." 

The  complaint  alleged  that  the  said  Charles  A.  Hosmer  did 
attend  at  the  time  and  place  specified  in  the  instrument,  but 
that  the  said  Hiram  True  did  not  meet  him,  nor  appear  there, 
nor  was  any  proposition  for  the  settlement  of  the  claim  men- 
tioned in  the  instrument  submitted  to  the  said  Charles  by  or  on 
behalf  of  the  said  Hiram,  nor  was  any  notice  given  to  the  said 
Charles  A.  Hosmer  that  the  said  Hiram  would  so  appear  at  any 
time  before  that  specified  in  the  instrument ;  but  that  the  agree* 
ment  contained  in  the  said  instrument,  and  the  condition  upon 
which  the  said  instrument  was  to  become  void,  as  therein  sped* 
fied,  were  and  still  remained  wholly  unfulfilled  and  uncomplied 
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with.  And  the  plaintiff  averred  that,  upon  a  fair  and  just 
account  and  settlement,  a  large  amount,  to  wit,  the  sum  of  ten 
thousand  dollars,  would  be  found  to  belong  and  be  due  from  the 
said  Hiram  True  to  the  said  Charles  A.  Hosmer  and  Edward  T. 
Hosmer.  The  plaintiff  further  alleged  that  the  said  Charles  A. 
Hosmer  and  Edward  T.  Hosmer,  before  the  commencement  of 
this  action,  for  a  valuable  consideration,  assigned  and  transferred 
the  said  instrument,  and  all  their  interest  in,  and  right  under, 
the  same  to  him,  and  that  he  was  now  the  owner  thereof,  and 
entitled  to  all  the  rights  and  interests  that  the  said  Charles  A. 
Hosmer  and  Edward  T.  Hosmer  had  by  virtue  thereof.  Where- 
fore the  plaintiff  claimed  judgment  against  the  defendants  for 
the  said  sum  of  ten  thousand  dollars  and  interest. 

The  defendants  demurred  to  the  complaint,  and  specified  the 
following  grounds  of  objection :  First.  That  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  ;  for,  1.  It  did  not  ap- 
pear by  the  complaint  that  there  was  any  consideration  for  the 
execution  and  delivery  of  the  instrument ;  and  that  such  instru- 
ment was  therefore  void  for  want  of  a  consideration.  2.  That 
it  did  not  appear  from  the  complaint,  nor  was  it  alleged  therein, 
that  Charles  A.  Hosmer  and  E.  T.  Hosmer  lost  any  thing,  or 
suffered  any  damage,  by  the  failure  of  Hiram  True  to  submit 
the  proposition  mentioned  in  the  instrument.  8.  That  the 
instrument  provided  for  the  payment  of  the  sum  of  ten  thousand 
dollars  by  the  defendants,  by  way  of  a  penalty,  in  default  of 
Hiram  True  appearing  on  a  certain  day  and  place,  and  submit- 
ting a  proposition,  &c.,  which  provision  was  void  in  law.  4.  That 
the  instrument  was  void  for  uncertainty.  5.  That  it  did  not 
appear  that  the  claim  of  G.  A.  and  E.  T.  Hosmer  against  Hii*am 
True,  mentioned  in  the  instrument  in  writing,  had  ever  been 
assigned  to  the  plaintiff,  or  that  he  had  any  interest  therein. 

Second.  That  there  was  a  defect  of  parties  plaintiff  apparent 
in  the  complaint ;  for  it  did  not  appear  that  the  plaintiff  had 
any  right  to  bring  or  prosecute  this  action.  That  the  "unliqui- 
dated claim  and  demand  against  Hiram  True,"  mentioned  in  the 
eaid  instrument  in  writing,  had  not  been  assigned  to  the  plain- 
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tiflF  by  C.  A.  and  E.  T.  Hosmer,  nor  did  it  appear  that  the  plain- 
tiff had  any  interest  therein. 

The  referees  reported  that  the  complaint  was  insufficient,  and 
that  the  defendants  were  entitled  to  judgment ;  and  judgment 
was  accordingly  entered  in  their  favor. 

Amos  Dann^  for  the  plaintiff. 

L,  Farrar^  for  lAie  defendants. 

By  the  Courts  Johnson,  J.  Whether  a  sum  agreed  to  be 
paid  as  damages  for  the  violation  of  an  agreement,  shall  be  con- 
sidered as  liquidated  damages  or  only  a  penalty,  depends  upon 
the  meaning  and  intent  of  the  parties  as  gathered  from  a  full 
view  of  the  provisions  of  the  contract,  the  terms  used  to  express 
such  intent,  and  the  peculiar  circumstances  of  the  subject  mat- 
ter of  the  agreement.  {Dakin  v.  Williams,  17  Wend.  4A7. 
S.  C  22  Id.  201.)  The  contract  in  such  cases,  as  in  every 
other,  is  to  govern,  and  the  true  inquiry  is,  what  was  the  under- 
taking. Whether  it  was  folly  or  wisdom  for  the  contracting 
parties  thus  to  bind  themselves,  is  of  no  consequence,  if  the 
intention  is  clear. 

It  is  alleged  in  the  complaint  that,  at  the  time  the  agreement 
upon  which  this  action  is  brought  was  entered  into,  Hiram 
True  was  justly  indebted  to  his  former  partners,  C.  A.  and 
E.  T.  Hosmer,  in  the  sum  of  ten  thousand  dollars,  could  a 
&ir  settlement  have  been  had.  If  this  is  a  material  allegation, 
it  is  admitted  by  the  demurrer.  The  agreement  itself  Recites 
that  the  two  Hosmers  claimed  to  have  a  large  unliquidated  de- 
mand against  the  said  Hiram  True,  which  they  were  desirous 
to  have  settled  and  adjusted.  And  that  said  True  had  agreed 
to  meet  one  of  the  Hosmers,  on  or  before  a  certain  day,  at  a 
certain  place,  for  the  purpose  of  endeavoring  to  settle  the  said 
claim. 

Then  follows  the  undertaking,  that  in  consideration  of  the 
premises  and  of  one  dollar  in  hand  paid,  the  said  Hiram  should 
appear  at  the  day  and  place  specified,  and  submit  a  propositioii 
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for  the  settlement  of  said  demand.  And  in  default  thereof,  that 
the  defendants  would  pay  ten  thousand  dollars  to  the  said  Hos- 
mers,  to  be  applied  on  any  existing  demand  to  that  amount.  In 
case  either  of  the  defendants  appeared  with  the  said  Hiram,  as 
specified,  and  submitted  a  proposition,  the  agreement  was  to  be 
void,  otherwise  of  force. 

The  consideration  is  sufficient,  independent  of  the  nominal 
sum  acknowledged  to  have  been  paid.  The  assertion  of  a  valid 
claim  by  one  party  against  another  has  al^fHys  been  held  to  be 
a  sufficient  consideration  to  uphold  a  promise  made  by  such 
other  to  pay  it  or  any  portion  of  it,  or  to  arbitrate,  or  to  do  any 
other  act  in  reference  to  its  settlement  or  payment.  It  is  an 
undertaking  in  writing,  and  expresses  the  consideration  on  its 
face,  and  it  makes  no  difference  that  the  claim  was  not  against 
one  of  the  parties  signing  the  instrument.  It  is  a  promise  in 
behalf  of  the  person  against  whom  the  claim  was  made,  and 
relates  to  the  settlement  of  the  claim. 

That  portion  of  the  agreement  relating  to  the  application  of 
the  ten  thousand  dollars,  determines  its  character  as  to  the 
nature  of  the  damages,  and  leaves  no  room  for  doubt  as  to  the 
intention  of  the  parties.  It  was  not  the  damages  which  the 
Hosmers  should  or  might  sustain,  by  reason  of  the  non-appear- 
ance, which  were  agreed  to  be  paid,  but  a  certain  liquidated 
amount  to  be  applied  in  satisfaction,  to  that  extent,  of  the  sum 
claimed  to  be  due.  It  was,  in  short,  a  promise  to  pay  that 
amount  upon  the  claim  made,  in  case  the  alleged  debtor  fiGiiled  to 
appear  and  perform  according  to  his  agreement.  It  has  none 
of  the  features  of  a  mere  penal  obligation.  Nor  is  it  an  agree- 
ment to  pay  any  less  amount  which  might  be  found  due  on  set- 
tlement But  the  amount  is  fixed  and  certain,  and  its  aplication, 
when  paid,  expressly  provided  for.  It  was  to  extinguish  the 
claim  to  that  extent,  when  paid,  irrespective  of  the  actual  state 
of  the  indebtedness  upon  an  accounting.  The  claim  is  in  effect 
recognized  and  admitted  to  that  extent,  and  agreed  to  be  paid 
upon  the  event  of  a  failure  of  the  alleged  debtor  to  appear  and 
attempt  to  settle.  The  defendants  are  sureties  for  the  perform- 
ance of  the  principal  debtor,  and  the  agreement  operates  as  the 
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Bettlement  of  a  disputed  claim  to  that  amount,  the  moment  the 
condition  is  broken. 

It  was  not  necessary  for  the  plaintiff  to  allege  in  his  com- 
plaint the  assignment  to  himself  of  the  original  claim.  The 
assignment  of  this  obligation  draws  the  original  claim  after  it, 
to  that  extent,  at  all  events.  And  a  payment  upon  this  obliga- 
tion would  operate  necessarily  to  extinguish  so  much  of  the 
original  claim  of  indebtedness. 

The  action  is  well  brought  for  the  recovery  of  a  sum  certain, 
upon  the  promise,  and  the  judgment  of  the  special  term  must 
be  reversed,  with  leave  to  the  defendants  to  answer  on  payment 
of  costs. 

{MoNftos  asHXRAL  TsEM,  DeoflUiber  4,  18M.  Jokntan,  WOUi  and  T.  R. 
Strong,  Jnstioei.] 
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Words,  spoken  or  published,  which,  under  ordinary  circumstances,  would  be 
slanderous  or  libelous,  are  held  to  be  privileged  when  spoken  or  written  on,  or 
in  connection  with,  a  lawfhl  occasion ;  that  is,  in  a  legal  or  judicial  proceed- 
ing, parliamentaiy  debate,  applications,  petitions,  communications,  dbc.  to  exec- 
utive or  legislative  departments,  the  appointing  power,  &c. 

The  general  rule,  however,  is  subject  to  this  qualification ;  that  in  all  cases  where 
the  object  or  occasion  of  the  words  or  writing  is  redress  for  an  alleged  wrong, 
or  a  prooeedhig  m  a  tribunal,  or  befbre  some  individual  or  associated  body 
of  men,  such  tribunal,  individual  or  body  must  be  vested  with  authority  to 
render  judgment  or  make  a  decision  in  the  case,  or  to  entertain  the  proceeding, 
in  orcler  to  give  them  the  protection  of  privileged  communications. 

Whenever  a  requisition  is  presented  to  the  governor,  for  the  arrest  of  a  fbigitive 
fiinn  justice  In  another  state,  accompanied  by  the  proper  vouchers,  according 
to  the  act  of  congresB,  it  is  the  doty  of  the  executive  to  cause  the  Aigitive  to 
be  arrested,  and  delivered  to  the  agent  appointed  to  receive  him.  And,  alter 
having  issued  a  warrant  for  the  apprehension  of  the  Aigitive,  the  governor  has 
DO  power  to  entertahi  an  application  to  recall,  revoke,  or  modify  such  warrant. 

Aooordlngly  hM  that  an  aiBdavit,  mad«  and  used  in  support  of  such  an  appUca> 
tei,  wasnot a prlTilegad  oammunieation. 


l9  ill 
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THIS  was  an  action  for  a  libel.  The  complaint  charged  the 
defendant  with  composing  and  publishing  of  and  concerning 
the  plaintiff  a  certain  false,  scandalous,  malicious  and  defamatory 
libel,  alleging  the  plaintiff's  character  to  be  bad,  and  charging 
him  with  dishonesty  and  intemperance,  and  with  being  a  gam- 
bler. The  complaint  set  forth  so  much  of  the  alleged  libel  as 
contained  the  above  imputations,  with  the  usual  recitals  and 
innuendos.  The  answer  of  the  defendant  did  not  deny  compos- 
ting and  publishing  the  alleged  libel,  but  stated  the  following 
facts  as  a  defense :  That,  prior  to  the  commission  of  the  sup- 
posed grievances  in  the  complaint  mentioned,  the  plaintiff  pre- 
sented to  Washington  Hunt,  governor  of  the  state  of  New  York, 
a  paper  purporting  to  be  a  requisition  upon  the  governor  of  the 
said  state,  from  the  governor  of  the  state  of  Califomia,  for  the 
body  of  one  Hiram  True,  to  be  delivered  to  the  said  plaintiff, 
to  be  by  him  taken  in  charge  and  conveyed  to  San  Francisco 
in  California,  to  answer  to  an  indictment  for  larceny  alleged  in 
said  requisition  to  have  been  found  against  him,  said  Hiram,  at 
San  Francisco  aforesaid.  That  the  said  Washington  Hunt 
thereupon  issued  his  warrant  to  certain  officers  therein  named, 
commanding  them  to  arrest  said  Hiram  True  and  deliver  him 
over  to  said  plaintiff,  to  be  by  him  taken  in  charge  and  conveyed 
to  San  Francisco  to  answer  said  indictment.  That  on  or  about 
the  time  of  the  committing  said  alleged  grievances  in  the  com- 
plaint mentioned,  an  application  was  about  being  made  in  behalf 
of  said  Hiram  True,  to  the  governor  of  the  state  of  New  York,  to 
revoke  his  said  warrant  so  issued  by  him  as  aforesaid,  on  the 
ground  that  the  plaintiff  was  an  improper  person  to  take  said 
Hiram  to  San  Francisco  as  aforesaid.  That  at  the  request  of 
said  Hiram  True,  the  defendant,  on  or  about  the  10th  of  October, 
1851,  made  an  affidavit  in  writing  to  be  used  in  his  behalf,  among 
other  affidavits  and  papers  on  such  application,  and  for  no  other 
purpose  whatever.  That  said  affidavit  contained  the  words  and 
expressions  stated  in  the  complaint  to  have  been  contained  in 
the  alleged  libel.  That  said  application  was  made  to  the  gov- 
ernor of  the  state  of  New  York,  at  Albany,  about  the  time,  or 
soon  after,  said  affidavit  was  made  as  aforesaid,  and  that  on  such 
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application  said  affidavit  was  read  to  the  said  goyemor,  but  was 
never  in  any  other  way  published  or  made  public.  That  the 
said  alleged  libel  in  the  complaint  mentioned  was  the  said  affida- 
vit so  made  as  aforesaid,  and  not  other  or  different.  That  the 
defendant  composed  and  published  said  affidavit  as  aforesaid  for 
the  purpose  aforesaid,  believing  the  same  and  the  matters  there- 
in contained  to  be  true,  and  without  any  malice  towards  the 
plaintiff  or  any  intent  to  injure  him.  And  the  defendant  insist- 
ed that  the  said  affidavit  was  privileged,  &c.  The  answer  also 
insisted  upon  the  same  facts  in  mitigation  of  damages.  It  also 
set  up,  by  way  of  justification  for  publishing  the  said  supposed 
libel,  that  the  matters  therein  charged  were  true ;  and  in 
sisted  upon  the  same  also  in  mitigation.  The  plaintiff's  reply 
denied  that  the  reading  of  the  libel  to  the  governor  was  the  only 
publication  thereof,  and  denied  that  the  affidavit  was  privileged, 
or  that  it  was  true.  The  action  was  referred,  by  stipulation  and 
an  order  entered  thereon,  to  three  referees  to  hear  and  determine 
the  same.  At  the  trial,  which  came  on  before  the  referees  on 
the  27th  day  of  April,  1853,  James  Wood,  jr.  a  witness  for  the 
plaintiff,  was  sworn  and  examined.  The  plaintiff  here  produced 
an  affidavit  which  the  counsel  for  the  defendant  admitted  was 
made  and  signed  by  the  defendant,  and  that  it  was  the  same 
affidavit  that  contained  the  libelous  matter  charged  in  the  com- 
plaint. The  witness.  Wood,  then  testified  as  follows :  ^^  I  first 
saw  this  affidavit  in  the  executive  chamber  at  Albany.  I  read 
it  there.  I  saw  another  person  looking  at  it  as  if  reading. 
This  was  in  the  month  of  September  last.  It  has  been  in  my 
possession  from  that  day  to  this."  This  witness  gave  further 
evidence  touching  the  publication  of  the  alleged  libel,  not  ne- 
cessary to  be  here  stated.  The  counsel  for  the  plaintiff  then  read 
in  Evidence  that  part  of  the  affidavit  in  the  complaint  charged 
to  be  libelous,  in  the  following  words,  viz :  "  That  this  depo- 
nent has  been  acquainted  with  said  Hosmers  whilst  they  resided 
at  or  near  Avon,  when  this  deponent  went  to  school  with  them. 
That  the  charcter  of  Charles  A.  Hosmer  while  this  deponent 
knew  him  in  this  state  was  bad,  and  that  both  of  said  Hosmers 
w^e  intemperate ;  that  this  deponent  was  well  acquainted  and 
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had  dealings  with  them  in  San  Francisco,  and  that  their  charac- 
ter there  was  bad,  and  that  Charles  A.  Hosmer  was  notoriously 
in  the  habit  of  gambling,  and  frequenting  gambling  houses 
nightly  for  that  purpose.  That  for  the  space  of  about  one  month, 
while  this  deponent  was  in  San  Francisco,  he  slept  at  the  store 
of  Hosmer  and  True,  where  he  has  seen  said  Charles  A.  Hosmer 
take  money  from  the  drawer  of  said  firm  of  C.  A.  Hosmer  <k 
Co.  and  use  the  same  for  the  purpose  of  gambling,  and,  so  far  as 
this  deponent  saw,  he  did  not  account  for  the  same  on  the  books  of 
the  concern.  That  this  deponent,  seeing  the  conduct  of  said  Hos- 
mer, and  believing  that  he  was  acting  dishonestly  and  fraudu- 
lently towards  said  True,  deemed  it  his  duty  to  inform  said  True 
of  said  Hosmer's  conduct,  in  order  that  he  might  protect  himself 
and  save  his  property,  and  he  did  therefore  at  once  inform  said 
True  of  what  he  knew  of  said  Hosmer's  conduct,  and  advise 
him  as  a  friend  to  get  rid  of  said  Hosmer,  if  he  wanted  to  save 
his  property  and  keep  good  his  character,  as  this  deponent  was 
well  satisfied  that  said  Hosmer  was  using  the  funds  of  said  firm 
improperly  and  without  accounting  for  the  same ;  and  this  depo- 
nent further  says,  that  the  general  character  of  said  C.  A.  Hos- 
mer in  San  Francisco  was  that  of  a  dishonest  and  intemperate 
man." 

The  plaintiff  here  rested.  The  defendant  then  introduced  a 
number  of  witnesses  who  gave  evidence  tending  to  prove  the 
several  matters  of  defense  set  forth  in  the  answer,  and  the  plain- 
tiff also  produced  a  number  of  witnesses  who  gave  evidence 
tending  to  rebut  the  evidence  so  given  on  the  part  of  the  de- 
fendant. 

The  referees  made  a  report  in  the  following  words  :  "  To  the 
supreme  court  of  the  state  of  New  York.  The  undersigned, 
referees  in  this  action,  do  certify  and  report  that  we  have  heard 
the  proofs  and  allegations  of  the  parties,  and  do  find,  as  questions 
of  fact,  1st.  That  the  communication  charged  in  the  complaint 
in  this  action  as  libelous,  was  not  published  by  the  defendant 
in  any  manner  except  as  set  forth  in  his  answer  in  this  action. 
2d.  That  the  said  communication  was  privileged.  8d.  That  there 
18  no  eridence  before  us  of  express  malice  in  said  publication. 
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We  further  certify,  as  a  conclusion  of  law  upon  the  facts  thus 
found,  that  the  defendant  in  this  action  is  entitled  to  judgment 
for  his  costs  in  this  action.     Dated  April  30th,  1858." 

Upon  this  report  judgment  was  entered  for  the  defendant 
for  costs,  amounting  to  $228.81.  From  which  judgment  the 
plainti£f  appealed. 

J(is.  Wood,  Jr.  for  the  plaintiff. 

L.  FarraTy  for  the  defendant.  * 


\ 


By  the  Courts  Welles,.  J.  Whether  the  paper  containing 
the  supposed  libelous  matter,  as  shown  by  the  pleadings  and  ev- 
idence, was  a  privileged  communication,  is  a  question  of  law. 
The  referees  have  reported  as  matter  of  fact,  that  it  was  privi- 
leged. Whether  treated  as  a  question  of  law  or  fact  is  perhaps 
of  little  moment  in  this  case,  provided  their  decision  be  correct 
as  matter  of  law ;  since  there  is  no  conflict  in  the  evidence  in 
relation  to  the  occasion  upon,  and  the  circumstances  under,  which 
the  paper  was  composed  and  published.  If  it  was  not  privileged, 
the  report  was  wrong,  and  the  plaintiff  was  entitled  to  recover, 
whether  there  was  any  express  malice  or  not,  on  the  part  of  the 
defendant,  in  the  publication.  Where  the  slanderous  or  libelous 
matter  is  not  proved  to  be  true,  it  is  to  be  taken  as  false,  and 
the  law  in  such  case  always  implies  malice.  {King  v.  Root,  4 
Wend.  113.)  The  referees  have  not  reported  upon  the  ques- 
tion whether  the  charges  were  true  or  false ;  but  have  evidently 
placed  their  finding  upon  the  ground  that  the  affidavit  was  a 
privileged  oonmiunication.  Whether  a  communication,  other- 
wise slanderous,  is  privileged,  depends  upon  the  occasion  and 
circumstances  under  which  it  is  made.  I  fully  concur  in  the 
general  proposition  of  the  defendant's  counsel,  that  words  spoken 
or  published,  which,  under  ordinary  circumstances  would  be  slan* 
derous  or  libelous,  are  held  to  be  privileged  when  spoken  or 
written  on,  or  in  connection  with,  a  lawful  occasion ;  that  is,  in 
a  legal  or  judicial  proceeding,  parliamentary  debate,  applioatioDi, 
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petitions,  communications,  &c.  to  executive  or  legislative  depart- 
ments, the  appointing  power,  &c. 

The  general  rule,  however,  is  subject  to  this  qualification : 
that  in  all  cases  where  the  object  or  occasion  of  the  words  or 
writing  is  redress  for  an  alleged  wrong,  or  a  proceeding  in  a 
tribunal,  or  before  some  individual  or  associated  body  of  men, 
such  tribunal,  individual  or  body  must  be  vested  with  authority 
to  render  judgment,  or  make  a  decision  in  the  case,  or  to  enter- 
tain the  proceeding,  in  order  to  give  them  the  protection  of  priv- 
ileged communications.'  (Thorn  v.  Blanchard,  5  John,  508. 
King  V.  Root,  supra,  Howard  v.  Thompson^  21  Wend,  319. 
ODonayhue  v.  McGovcrn,  23  /d.  26.  Hastings  v.  Lusk,  22 
Id.  410.  Fawcett  v.  Charles,  13  Id.  478.)  This  qualification 
of  the  rule  runs  through  all  the  cases  where  the  question  is  in- 
volved. 

Looking  at  the  case  before  us,  in  the  light  of  this  rule  as  thus 
stated,  it  is  impossible  to  regard  the  affidavit  of  the  defendant, 
made  for  the  purpose  mentioned,  and  under  the  circumstances 
disclosed  by  the  pleadings  and  evidence,  as  a  privileged  commu- 
nication. The  constitution  of  the  United  States  provides  that 
"  a  person  charged  in  any  state  with  treason,  felony,  or  other 
crime,  who  shall  flee  from  justice  and  be  found  in  another  state, 
shall,  on  demand  of  the  executive  authority  of  the  state  from 
which  he  fled,  be  delivered  up,  to  be  removed  to  the  state  having 
jurisdiction  of  the  crime."    {Const.  U.  S.  art.  4,  §  2,  subd.  2.) 

To  carry  into  effect  this  provision  of  the  constitution,  congress 
passed  an  act,  which  was  approved  on  the  12th  day  of  February, 
1793,  the  first  section  of  which  provides :  "  That  whenever  the 
executive  authority  of  any  state  in  the  union,  or  of  either  of 
the  territories  northwest  or  south  of  the  river  Ohio,  shall  de- 
mand any  person  as  a  fugitive  from  justice,  of  the  executive 
authority  of  any  such  state  or  territory,  to  which  such  person 
shall  have  fled,  and  shall  moreover  produce  the  copy  of  an  indict- 
ment found,  or  an  affidavit  made  before  a  magistrate  of  any  state 
or  territory  as  aforesaid,  charging  the  person  so  demanded  with 
having  committed  treason,  felony  or  other  crime,  certified  as  au- 
thentic by  the  governor  or  chief  magistrate  of  the  state  or  ter- 


MONROE- DECEMBER,  1854.  117 


Hosmcr  v.  Lovelaiid. 


ritory  from  whence  the  person  so  charged  fled,  it  shall  be  the 
duty  of  the  executive  authority  of  the  state  or  territory  to  which 
such  person  shall  have  fled,  to  cause  him  or  her  to  be  arrested 
and  secured,  and  notice  of  the  arrest  to  be  given  to  the  executive 
authority  making  such  demand,  or  to  the  agent  of  such  authority 
appointed  to  receive  the  fugitive,  and  to  cause  the  fugitive  to  be 
delivered  to  such  agent  when  he  shall  appear.  But  if  no  such 
agent  shall  appear  within  six  months  from  the  time  of  the  arrest, 
the  prisoner  may  be  discharged.  And  all  costs  or  expenses 
incurred  in  the  apprehending,  securing,  and  transmitting  such 
fugitive  to  the  state  or  territory  making  such  demand,  shall  be 
paid  by  such  state  or  territory." 

The  2d  section  of  the  same  act  declares  that  "  any  agent, 
appointed  as  aforesaid,  who  shall  receive  the  fugitive  into  his  cus- 
tody, shall  be  empowered  to  transport  him  or  her  to  the  state  or 
territory  from  which  he  or  she  shall  have  fled.  And  if  any  per- 
son or  persons  shall  by  force  set  at  liberty,  or  rescue  the  fugitive 
from  such  agent  while  transporting,«as  aforesaid,  the  person  or 
persons  so  offending  shall,  on  conviction,  be  fined,  not  exceeding 
five  hundred  dollars,  and  be  imprisoned  not  exceeding  one  year." 
{U.  S.  Statutes  at  Large,  vol.  1,  p.  302.) 

It  is  entirely  clear,  we  think,  that  the  governor  had  no  power 
whatever  to  entertain  an  application  to  recall,  revoke  or  modify 
the  warrant  which  he  had  issued  for  the  apprehension  of  True. 
When  a  requisition  is  presented  for  the  arrest  of  a  fugitive  from 
justice,  accompanied  by  the  proper  vouchers,  according  to  the 
act  of  congress,  it  is  the  duty  of  the  executive  to  cause  the  fugi- 
tive to  be  arrested  and  delivered  to  the  agent  appointed  to  receive 
him.  True  was  alleged  to  be  a  fugitive  from  justice  from  the 
state  of  California,  and  to  have  fled  to  this  state.  The  execu- 
tive authority  of  California  demanded  him  of  the  executive  of 
this  state,  and  appointed  the  plaintiff  as  its  agent  to  receive  him, 
&c.  In  obedience  to  the  law,  the  executive  of  this  state  issued 
his  warrant  directing  the  arrest  of  True,  and  his  delivery  to  the 
plaintiff  as  such  agent.  The  plaintiff  was  the  agent  of  Cali- 
fornia, and  the  governor  of  this  state  had  no  right  to  inquire  into 
his  fitness.    The  proceeding  before  him  for  that  purpose,  upon 
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the  occasion  of  which  the  affidavit  containing  the  alleged  libel- 
ous matter  was  made,  were  coram  non  judice,  and  void. 

The  defendant  was  a  volunteer  in  making  the  affidavit,  and  he 
must  defend  himself  the  same  as  for  any  other  unprivileged 
communication.  The  judgment  entered  on  the  report  of  the  ref- 
erees should  be  reversed,  the  report  set  aside,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Ordered  accordingly. 

[Monroe  Gbnxral  Term,  December  4,  1854.  JohiuoHf  T.  B.  Strong  and 
WdleSf  Justices. 


Wallace,  commissioner  of  highways,  dz^c.  vs.  Karlenowefskl 

The  general  highway  act,  giving  to  commissioners  of  highways  the  power  to  lay 
out  new  roads  through  wild  or  unimproved  lands,  without  the  consent  of  the 
owners  of  the  lands  taken,  is  unconstitutional  and  void ;  because  no  compen- 
sation is  required  to  be  made  to  such  ownera. 

THIS  action  was  originally  commenced  before  a  justice  of  the 
peace  of  Steuben  county,  and  was  discontinued  upon  an 
answer  of  title  being  interposed  pursuant  to  §§  55,  56  and  57 
of  the  code.  The  action  was  subsequently  commenced  in  the 
county  court  of  Steuben  county  for  the  same  cause  of  action  as 
the  one  in  the  justice's  court,  pursuant  to  §  60  of  the  code,  and 
was  brought  to  recover  several  penalties  for  alleged  obstructions 
in  a  highway,  in  the  town  of  Dannsville,  in  said  county,  under 
$  102,  of  title  1,  of  ch.  16,  of  part  1,  of  the  revised  statutes, 
entitled  ^^  of  highways,  bridges  and  ferries."  (1  jR.  jK  521, 1^^ 
ed. ;  p,  1050, 4/A  ed.)  The  defendant's  answer  denied  each  and 
every  allegation  of  the  complaint ;  and,  for  a  second  answer, 
alleged  that  the  defendant  was  the  owner  of  the  land  where  the 
obstructions  were  placed,  and  that  there  was  no  public  highway 
there.    The  action  was  referred  to  a  sole  referee,  who  found,  as 
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matter  of  fact,  that  the  commissioners  of  highways  of  the  said 
town  of  Dannsville,  in  1849,  laid  out  a  road  in  said  town,  across 
the  land  in  possession  of  the  defendant,  which  land  at  the  time 
was  not  improved  or  cultivated,  and  that  the  road  was  subse- 
quently opened  and  traveled.  That  the  defendant,  on  two 
several  occasions,  placed  obstructions  in  said  road,  alleging  (which 
allegation  the  referee  found  to  be  true)  that  he  had  not  been 
paid  any  damages  for  the  land  so  taken  for  the  road,  and  claim- 
ing that  the  public  had  no  right  to  take  his  land  for  a  highway 
without  making  him  compensation.  The  referee  further  found, 
as  matter  of  law,  that  the  commissioners  of  highways  have  a 
right  to  lay  out  and  open  a  public  highway  through  wild  and  un- 
cultivated land  without  making  compensation  to  the  owner,  and 
that  the  defendant  had  incurred  two  penalties  of  five  dollars 
each  for  obstructing  said  road  on  two  different  occasions. 

Judgment  was  rendered  in  the  county  court  in  favor  of  the 
plaintiff,  in  accordance  with  the  report  of  the  referee;  from 
which  the  defendant  appealed  to  this  court. 

A.  J.  Abbotij  for  the  appellant. 

Jas.  H.  Stevens^  for  the  respondent. 

By  the  Courts  Welles,  J.  This  case  involves  the  important 
and  interesting  question,  whether  commissioners  of  highways 
have  the  right  to  lay  out  and  open  public  highways  through 
wild  and  uncultivated  lands,  without  making  compensation  to  the 
owners  of  the  land.  The  constitution  of  1821  declares,  that 
private  property  shall  not  be  taken  for  public  use  without  just 
compensation.  {Art.  7,  §  7.)  The  present  constitution  contains 
the  same  declaration,  {Art.  1,  §  6 ;)  and  the  constitution  of  the 
United  States  a  similar  provision.  {Art.  5  of  Amendments,) 
The  provision,  however,  of  the  constitution  of  the  United  States 
referred  to,  applies  only  to  the  taking  of  property  by  the  general 
government,  and  does  not  affect  the  exercise  of  the  right  by  the 
authority  of  the  goverment  of  a  state.  The  substance  of  the 
acgamenty  on  the  part  of  the  appellant,  is,  that  wild  and  unculti- 
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vated  land  owned  by  an  individual  is  private  property^  and 
cannot  be  taken  for  public  use,  for  the  purposes  of  a  highway, 
without  compensation  to  the  owner.  That  if  the  highway  laws 
provide  for  compensation,  then  there  must  be  an  assessment 
made,  &c.  before  the  road  is  opened  and  worked ;  and  that,  if 
those  laws  do  not  provide  for  compensation,  they  are  unconsti- 
tutional. 

This  is  a  strong,  and,  for  aught  that  I  can  perceive,  for  the 
most  part,  an  unanswerable  view  of  the  question.  There  can 
be  no  doubt  that  our  highway  statutes  authorize  the  laying  out 
and  opening  of  public  roads  through  wild  and  uncultivated  lands 
without  the  consent  of  the  owners  of  the  lands  taken  for  such 
purposes,  and  without  requiring  compensation  to  be  made  to  the 
owners  of  the  lands  so  taken ;  and  there  is  no  law  providing  any 
means  to  such  owners  whereby  compensation  can  be  obtained. 
This  power  has  been  exercised  and  sanctioned  by  statutes,  and, 
so  far  as  I  am  informed,  without  objection,  nearly  ever  since  we 
have  had  an  existence  as  a  government.  The  first  statute  of 
this  state  giving  the  right,  was  passed  May  4, 1784.  (1  Greenl. 
ed,  of  the  Laws,  105.)  The  second  section  of  that  law  contains, 
among  other  things,  an  express  authority  to  the  commissioners 
to  lay  out  such  public  highways  and  roads  as  they  should  judge 
necessary,  dz^c,  with  provision  for  making  compensation  to  the 
owners  of  the  lands,  where  the  roads  should  be  laid  out  through 
inclosed  or  improved  lands ;  and  there  is  no  provision  to  be 
found  in  that  or  any  other  statute  for  paying  the  owner,  un- 
less the  land  through  which  the  road  is  to  pass  is  inclosed  or 
cultivated.  The  same  provisions,  substantially,  have  been  con- 
tinued in  all  our  subsequent  road  acts  until  the  present  time. 

The  right  of  the  state  to  take  private  property  for  public  use, 
is  what  is  termed  the  right  of  eminent  domain  ;  and  is  an  in- 
herent attribute  of  sovereignty  in  every  independent  state.  Its 
existence  with  us  has  never  depended  upon  written  constitutions. 
Until  the  adoption  of  the  constitution  of  1821,  there  was  no  pro- 
vision of  organic  law  in  this  state  restricting  the  exercise  of  the 
right,  or  coupling  it  with  the  condition  of  making  compensation. 
Were  it  is  not  to  be  presumed  that  any  just  government  would 
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neglect  to  provide  compensation  in  all  proper  cases,  yet  it 
was  left  to  the  wisdom  and  justice  of  the  legislature  to  determine 
in  what  cases  to  allow  and  in  what  to  refuse  it.  But,  in  the  consti- 
tution of  1821,  the  people  of  the  state,  in  their  original  sovereign 
capacity,  declared  that  this  right  of  eminent  domain  should  be 
connected  with  the  condition  of  making  just  compensation  for 
the  property  taken  for  public  use  ;  and  such  has  been  the  fun- 
damental law  to  the  present  tin\e.  From  the  time  of  the  annex- 
ation of  this  condition  to  the  right  in  question,  every  statute 
then  in  existence,  or  which  has  been  since  enacted,  contrary  to 
the  spirit  of  the  restriction,  was  necessarily  inoperative  and 
void.  If  the  statute  under  which  the  road,  in  this  case,  was 
laid  out  and  opened,  and  the  land  over  which  it  ran  thus  taken 
and  appropriated  to  the  public  use,  had  provided  means  whereby 
compensation  could  be  obtained,  it  would  have  been  a  compli- 
ance with  the  constitutional  provision  referred  to.  {Bloadgood 
V.  M.  and  H.  R.  R.  Co.,  18  Wend.  9.)  But  that  has  not  been 
done.  On  the  contrary,  it  is  apparent  that  the  intention  of  the 
legislature  was  to  authorize  the  land  to  be  taken  in  such  cases 
without  compensation ;  which,  beyond  doubt,  is  forbidden  by  the 
constitution.  In  the  case  just  cited.  Chancellor  Walworth  says : 
"  The  compensation  must  be  either  ascertained  and  paid  to  him 
before  his  property  is  thus  appropiated,  or  an  appropriate  reme- 
dy must  be  provided,  and  upon  an  adequate  fund ;  whereby  he 
may  obtain  such  compensation  through  the  medium  of  the 
courts  of  justice,  if  those  whose  duty  it  is  to  make  such  com- 
pensation refuse  to  do  so." 

That  a  right  of  way  was  all  that  was  taken,  and  the  fee  of 
the  land  left  in  the  appellant,  is  a  matter  of  no  importance. 
The  owner  was  deprived  of  his  land,  at  least,  for  a  time ;  the  land 
was  taken  without  his  consent  and  without  compensation,  which, 
in  my  judgment,  was  forbidden  by  the  constitution. 

The  judgment  of  the  county  court  should  be  reversed. 

Ordered  accordingly. 

[MoNBOE  General  Tebm,  December  4,  1854.  Johmon,  T.  R,  Strong  and 
WeOes,  Justices.] 
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The  plaintiff  parchaaed  of  the  defendants  one  half  of  a  mare,  for  $800,  the  de- 
fendants retaining  the  ownership  of  the  other  half.  It  was  stipulated,  as  part 
of  the  contract  of  sale,  that  the  mare  should,  on  or  before  the  15th  of  August 
then  next,  trot  in  harness  around  the  Rochester  Union  Course  in  2  minutes  and 
84  seconds ;  and  in  case  she  fkiled,  or  was  unable  to  perform,  that  then  the  de- 
fendants should  deduct  or  pay  back  to  the  plaintiff  one  half  of  such  sum  as 
BUcK  fiiilure  might  detract  fVom  the  market  valu^f  said  mare.  In  an  action 
upon  this  provision,  to  recover  back  the  sum  specified,  on  an  allegation  of  a  fkil- 
nre  of  the  mare  to  perfbrm  \  Held,  that  the  agreement  was  m  the  nature  of  a 
stake  or  wager  upon  a  race,  or  trotting  match  against  time,  and  was  therefore 
void  by  statute. 

T9IS  was  an  appeal  by  the  plaintiff  from  a  judgment  entered 
upon  the  report  of  a  referee.  The  complaint  alleged  that  on 
the  24th  day  of  May,  1851,  the  plaintiff  and  the  defendants,p  at 
Rochester,  entered  into  an  agreement  in  writing,  whereby  the 
defendants,  in  consideration  of  eight  hundred  dollars  to  them  in 
hand  paid  by  the  plaintiff,  did  sell  and  convey  to  the  plaintiff 
the  one  undivided  half  of  a  certain  brown  or  bay  mare,  six  years 
old,  called  Crabb,  then  at- the  stables  of  Darius  Tallman,  in  the 
town  of  Irondequit,  in  the  county  of  Monroe ;  that  the  defend- 
ants did,  in  and  by  said  agreement,  further  agree  to  and  with  the 
plaintiff  that  they,  the  said  defendants,  would  allow  and  pay  to 
said  plaintiff  one  half  of  the  expenses  which  the  plaintiff  might 
be  put  to  or  incur  for  the  keeping,  training  and  fitting  said 
mare ;  and  that,  on  or  before  the  fifteenth  day  of  August  then 
next,  the  said  mare  should  trot  around  the  Rochester  Union 
Course  in  two  minutes  and  thirty-four  seconds ;  and  in  case  she 
failed,  or  was  unable  to  perform,  then  the  defendants  should  de- 
duct or  pay  back  to  the  plaintiff  one  half  of  such  sum  as  such 
failure  might  detract  from  the  market  value  of  said  mare  ;  and 
in  case  any  accident  or  other  disability  should  befall  said  mare 
between  the  date  of  said  contract  and  the  said  fifteenth  day  of 
August,  then  such  trial  or  trot  should  be  made  as  soon  there- 
after as  said  mare  should  be  put  in  condition.  The  plaintiff  then 
alleged  that  said  mare  could  not,  nor  did  she,  between  the  date 
of  said  contract  and  the  said  fifteenth  day  of  August  thereafteri 
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or  at  any  other  time  up  to  the  commencement  of  this  suit,  trot 
around  the  said  course  in  two  minutes  and  thirty-four  seconds, 
although  she  had  repeated  and  sundry  trials  to  effect  the  same, 
in  good  and  skillful  hands,  and  at  the  time  of  such  trials  was  in 
good  condition,  and  no  accident  or  other  disability  had  befallen 
said  mare ;  but  that  the  said  mare  could  not  perform  or  trot 
around  the  said  course  in  two  minutes  and  thirty-four  seconds, 
but  on  the  contrary  thereof,  she  could  not  trot  around  said  course 
in  less  than  two  minutes  and  forty-five  seconds ;  and  the  plaintiff 
alleged  that  by  reason  of  the  said  mare  failing  or  being  unable  to 
trot  as  aforesaid  around  the  said  course,  in  two  minutes  and  thirty- 
four  seconds,  her  market  value  was  decreased  or  detracted  from, 
the  sum  of  twelve  hundred  dollars.  Wherefore  the  plaintiff  de- 
manded judgment  for  six  hundred  dollars,  together  with  costs. 
The  defendants  put  in  an  answer,  setting  out  the  contract  at 
length,  and  alleging  that  if  there  was  any  disability  in  the  mare 
to  perform  the  trot  within  the  time  specified  in  .the  contract,  it 
was  occasioned  by  the  plaintiff's  docking  her,  and  the  want  of 
proper  care,  training  and  treatment  by  him.  The  defendants 
also  insisted  that  the  contract  between  the  parties  was  void,  and 
in  violation  of  the  provisions  of  the  revised  statutes  relative  to 
"  betting  and  gaming,"  and  the  "  racing  of  animals."  Upon  this 
last  ground  the  referee  found,  as  matter  of  law,  that  the  con- 
tract was  void,  and  that  the  defendants  were  entitled  to  judg- 
ment. 

W.  jP.  Cogswdlj  for  the  plaintiff.  I.  The  finding  of  facts 
by  the  referee  does  not  sustain  his  legal  conclusion.  Trotting 
or  racing  upon  an  unauthorized  race  course  is  not  an  illegal  act. 
It  requires  another  element  to  create  the  illegality,  and  which 
18  not  found,  to  wit,  trotting  for  a  stake  or  wager.  The  finding 
of  the  referee  is  in  the  nature  of  a  special  verdict,  and  if  the 
facts  as  found  do  not  sustain  the  legal  conclusion,  there  must  be 
a  new  trial.  It  is  not  for  the  court  to  say  that  the  fact  might 
liave  been  fairly  found  from  the  evidence.  (8  Comst.  827.  2 
JiL  406.)  The  proof  does  not  show  that  the  horse  in  question 
mas  bought  to  be  used  for  an  illegal  purpose.    The  contract  in 
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question  is  susceptible  of  a  different  construction ;  and  immorality 
or  crime  are  not  to  be  presumed.  But  suppose  that  the  horse  in 
question  was  bought  for  the  purpose  of  being  illegally  trotted  ; 
does  that  make  void  the  provision  of  the  agreement  upon  which  the 
plaintiff  brings  his  action  1  We  submit  it  does  not.  (1.)  A  mere 
illegal  purpose  does  never  vitiate  a  contract.  Human  law  takes 
cognizance  of  men's  acts  and  not  their  motives,  and  a  man's  pur- 
pose to  commit  an  illegal  act  is  not  an  offense.  This  distinction 
is  noticed  by  Selden,  Justice,  in  Kreiss  v.  Seligman,  (8  Barb. 
489.)  And  an  examination  of  all  the  cases  found  in  the  books 
will  show  that  not  one  of  them  has  ever  been  ruled  against  the 
plaintiff  upon  the  mere'motive.  (2.)  A  contract  connected  with 
the  accomplishment  of  some  illegal  purpose,  which  purpose,  if 
carried  into  effect  at  all,  can  only  be  by  a  series  of  independent 
acts,  is  void  only  so  far  as  it  is  carried  into  effect.  (7  GrattarCs 
Rep.  1, 17, 18.)  (3.)  When  the  different  stipulations  of  an  agree- 
ment are  severable,  and  some  are  inseparably  connected  with 
the  accomplishment  of  an  illegal  purpose  and  others  not,  such 
only  will  be  void  as  are  immediately  and  necessarily  connected 
with  the  illegal  purpose.  {Chit,  on  Coniracts^  698.  5  TatirU. 
727.)  And  all  that  may  be  referred  to  and  have  full  operation, 
in  connection  with  laudable  objects,  will  be  sustained.  These 
are  familiar  principles.  In  the  light  of  these  principles,  we  sub- 
mit, 1st.  That  the  purpose,  unexecuted,  to  use  their  horse  to 
be  illegally  trotted,  vitiated  nothing  of  this  contract,  that  might 
bo  referred  to  an  innecent  subject.  {Chit,  on  Contracts,  659.) 
This  purpose  might  be  repented  of  the  next  day,  and  the  horse 
put  to  the  plow  ox  the  carriage.  2d.  The  illegal  purpose 
was  one  that  had  to  be  carried  into  effect  by  a  series  of  inde- 
pendent acts,  de  dies  in  diem,  and  the  locus  posnitentuB  was 
afforded  at  each  moment  of  time.  8d.  The  covenant  upon 
which  the  plaintiff  brings  his  suit  is  not  connected  with  the  ille- 
gal trotting  of  the  mare.  It  is  referable  to  her  market  value  as 
a  horse,  for  all  the  honest  purposes  for  which  a  horse  is  to  be 
used.  It  is  the  depreciation  of  her  market  value  that  was  to 
be  made  good  by  the  covenant ;  not  any  losses  that  might  have 
been  met  with  by  racing  her,  or  expense  incurred  by  fitting  her 
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for  snch  race.  Either  the  whole  and  every  part  of  this  agree- 
ment is  void,  or  it  is  not.  Is  the  whole  of  it  void  ?  Did  the 
plaintiff  get  no  title  to  the  mare  by  the  covenant  ?  Was  the  con- 
tract of  warranty  of  soundness  and  gentleness  void  ?  Was  there 
such  a  viciousness  about  it  as  cut  it  up  root  and  branch  ?  If  so, 
then  of  course  the  plaintiff  cannot  recover.  But  we  claim  it  was 
not.  Then  what  part  of  it  was  good?  Of  course,  all  the  inno- 
cent parts,  all  that  were  not  immediately  and  inseparably  con- 
nected with  the  illegal  purpose.  The  contract  upon  which  the 
suit  is  brought  is  in  no  wise  connected  with  such  illegal  pur- 
pose. If  a  stipulation  is  ambiguous,  the  court  will  refer  it 
to  a  laudable  subject  matter  rather  than  to  an  illegal  one.  But 
the  stipulation  is  not  ambiguous.  The  finding  of  the  referee  is 
based  upon  the  notion  that  the  whole  contract  is  absolutely  void. 
Herein,  we  submit,  is  error.  Every  thing  that  was  inseparably 
connected  with  the  future  illegal  purpose,  was  void ;  but  what- 
ever might  be  made  to  relate  to  an  honest  purpose,  will  be  pre- 
served. 

J.  C.  ChumaserOy  for  the  defendants.  The  referee  decided 
correctly  that  the  plaintiff  could  not  recover,  for  the  following 
reasons :  1st.  The  agreement  was  void,  being  prohibited  by,  and 
contrary  to  the  provision  oi  the  statute  relative  to  the  "racing 
of  animals,"  and  '^  betting  and  gaming."  (1  R.  S,  8c2  ed.  839, 
i  8  Id.  846,  §  44.)  2d.  The  contract  proved,  being  one  which  in 
its  execution  would  contravene  the  pdict/JOii  the  sjnrii  of  the 
statute,  the  same  was  equally  void,  as  if  made  against  its  posi- 
tive provisions.  {Hunt  v.  Knickerbocker,  opinion  of  Tlwmp- 
Sony  J.y  5  John.  327.  2  Cainesj  149.  Leaviit  v.  Palnier,  3 
Comst  26,  and  ccbses  there  cited.  Kimenes  v.  Jacques,  6  D. 
^  East,  499.)  3d.  The  making  and  execution  of  the  contract 
being  an  attempt  to  contravene  the  policy  of  the  statute,  it  was 
illegal  and  void,  although  th^  statute  might  contain  no  express 
prohibition  of  such  attempt.  No  right  could  be  derived  from 
any  such  agreement,  and  the  court  would  not  lend  its  aid  to  en- 
force any  contract  entered  into,  with  the  view  of  such  interven- 
tion, or  of  carrying  into  effect  any  thing  prohibited  by  law,  or 
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any  illegal  transaction,  or  any  thing  connected  therewith.  {Hall 
V.  Mullen,  5  Har.  ^  J.  193.  3  McLean,  212.  7  S.  4*  M. 
380.  Sharp  v.  Teese,  4  Halsted,  362.  Wheeler  v.  Russell^ 
n  Mass.  25S.  4J9aZZ.  298.)  4th.  The  agreement  being  void  in 
several  of  its  important  and  material  provisions,  was  void  in  tola, 
(Goodrich  v.  Downs,  6  Hill,  438.  5  N.  Hamp.  195.  6  Id.  225. 
RfAerts  v.  Morrison,  11  iV.  Y.  Le^.  O65.  60.  15  Pick.  159.) 
5th.  The  agreement  itself  was  nothing  more  nor  less  than  an 
express  wager ;  the  amount,  if  any,  to  be  paid  to  the  plaintiff 
depending  solely  on  the  fact,  whether  the  mare  could  trot  one 
mile  in  two  minutes  and  thirty-four  seconds,  and  was  in  effect  a 
bet  upon  her  speed.  6th.  The  referee  found,  as  matter  of  fact, 
that  the  subject  matter  of  the  contract  was  illegal  and  a  contrar 
vention  of  the  statute ;  and  such  finding  is  final.  ( Thorn  v. 
Blanchard,  5  John.  508.  Howard  v.  Thompson,  21  Wend. 
819.  Hasiitigs  v.  Ltisk,  22  Id.  410.  ODonagh^ie  v.  Mo- 
Govern,  23  Id.  26.  Suydam  v.  Moffai,  1  Sand.  469.  White 
v.  Nichjols,  3  Howard} s  U.  S.  R.  266.  Chit,  on  Contracts,  718. 
2  Scott,  712.   Brogden  v.  Marriott,  3  Bing.  N.  C.  88.) 

By  the  Court,  Johnson,  J.  Though  differently  inclined  upon 
the  argument,  a  careful  review  and  consideration  of  the  provisions 
of  the  contract,  and  particularly  that  upon  which  the  action  is 
founded,  have  satisfied  me  entirely  that  the  referee  was  right  in 
his  conclusions,  and  that  it  is  in  the  nature  of  a  stake  or  wager, 
and  consequently  void  by  statute.  The  plaintiff  paid  $800  for 
one  half  the  animal,  and,  after  the  contract,  owned  her  as  tenant 
in  common  with  the  defendants.  It  is  then  provided,  as  part  of 
the  contract  of  sale,  that  the  mare  shall,  on  or  before  the  15th 
of  August  next,  trot  in  harness  around  the  Rochester  Union 
Course  in  two  minutes  and  thirty-four  seconds ;  and  in  case  she 
fidls  or  is  unable  to  perform,  that  then  the  defendants  shall  de- 
duct or  pay  back  to  the  plaintiff  one  half  of  such  sum  as  such 
£BLilure  may  detract  Irom  the  market  value  of  said  mare.  The 
action  is  brought  upon  this  provision,  to  recover  back,  the  com- 
plaint alleging  a  failure  of  the  mare  to  perform,  after  repeated 
trials.    Here,  a  trial  of  speed  is  agreed  upon,  and  the  right  of 
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action  rests  solely  npon  the  failure  of  the  animal,  on  such  trial, 
to  make  the  distance  within  the  time.  What  is  this  but  a  race 
— a  trotting  match  against  time  ?  Whether  the  plaintiiF  was 
entitled  to  any  thing  or  not,  depends  entirely  upon  the  result 
of  this  trial  of  speed.  And  it  is  clear,  I  think,  that  this  is 
nothing  more  nor  less  than  a  wager  of  an  uncertain  amount,  under 
the  guise  and  formality  of  a  contract  of  sale.  The  contract  is 
skillfully  drawn,  but  the  drapery  does  not  conceal  the  vicious 
principle  from  careful  observation.  The  case,  in  this  aspect, 
docs  not  differ  in  principle  from  that  of  Brogden  v.  Marriott^ 
(3  Bing.  N.  C,  88.)  That  was  an  action  upon  a  contract  for 
the  sale  of  a  horse,  by  which  the  plaintiff  was  to  give  two 
hundred  pounds  if  the  horse  trotted  eighteen  miles  within  the 
hour,  and  only  one  shilling  if  he  failed.  The  action  was  for  tho 
non-delivery  of  the  horse  upon  the  contract.  It  was  held,  on 
motion  in  arrest,  that  the  agreement  was  in  the  nature  of  a 
wager,  and  was  void  upon  its  face  within  the  statute  9  Anne^ 
ch,  14,  against  betting  and  gaming.  That  case  covers  this  en- 
tirely. The  provision  in  question  is  not  a  mere  warranty  of  the 
capacity  or  qualities  of  the  animal.  It  is  more.  It  is  an  agree- 
ment to  forfeit  and  repay  the  price  advanced,  or  a  portion  of  it, 
in  case  she  fails  to  perform.  It  is  staked  upon  the  result  of  the 
trial  of  her  speed.  Such  being  the  nature  and  legal  import  of 
this  portion  of  the  contract,  it  is  unnecessary  to  look  beyond  its 
terms,  to  the  conduct  of  the  parties,  for  the  purpose  of  ascertain- 
ing their  purposes  and  intentions.  As  a  contract  or  security 
for  the  repayment  of  money  thus  advanced,  it  is  void  by  statute, 
(1  R.  S.  663,  §  16,)  and  courts  will  lend  no  aid  to  enforce  it. 
The  judgment  of  the  special  term  must  therefore  be  affirmed. 

[MoNROf  Gbneral  Term,  Deoember  4,  1854.    Johnson^  WeUes  and  T.  R. 
Strong,  Josticos.] 
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The  plaintiff,  previoiu  to  the  23d  of  November,  1844,  had  entered  into  a  con- 
tract with  the  postmaster  general,  for  the  carrying  of  the  mail,  upon  a  speci- 
fied route,  and  had  contracted  with  W.  and  H.,  severally,  to  convey  the  mail 
on  portions  of  the  said  route,  and  had  agreed  to  pay  them  therefor,  at  the 
same  rate  that  he  himself  was  to  receive.  On  the  said  23d  of  November,  1844, 
the  plaintiff  assigned  to  the  defendant  all  his  interest  in  the  oonti-act  witli  the 
postmaster  general,  and  paid  the  defendant  S20;  whereupon  the  defendant 
agreed  to  convey  the  mail  according  to  the  provisions  of  the  plaintiff's  contract 
with  the  post  office  department;  tx)  indemnify  the  plaintiff,  and  save  him  harm- 
less from  all  fines  and  penalties  that  had  accrued  or  might  accrue  for  any  neglect 
in  carrying  the  mail  upon  said  route ;  and  to  pay  to  W.  and  H.  for  carrying  the 
mail  according  to  their  proportion  of  said  route.  W.  and  H.  carried  tlie  mail 
on  the  said  route  until  the  30th  of  June,  1846,  and  were  paid  in  AiU  to  the 
Ist  day  of  April,  1845.  On  the  1st  day  of  June,  1845,  the  plaintiff's  contract 
with  the  department  was  surrendered  and  canceled,  and  a  new  one  entered 
into  between  the  postmaster  general  and  the  defendant  Suits  were  brought 
by  W.  and  H.  againat  the  plaintiff  to  recover  their  compensation  for  carrying 
the  mail  for  the  quarter  ending  June  80, 1845,  and  recoveries  were  had  there- 
in, and  the  judgments  were  paid  by  the  plaintiff. 

Held,  l.'That  W.  and  H.  had  each  a  good  cause  of  action  against  the  plain- 
tiff; the  contract  between  them  not  having  been  rescinded,  or  affected  in  any 
way,  by  the  assignment  of  the  contract  between  the  plaintiff  and  the  department, 
to  the  defendant,  or  by  the  cancelment  of  that  contract  and  the  taking  of  a  new 
one  in  the  defendant's  own  name 

2.  That  the  assignment  operated  to  make  the  defendant  the  principal  in  the 
business,  and  the  plaintiff  his  surety  to  W.  and  H. 

8.  That  the  defendant's  undertaking  must  be  regarded  as  an  agreement  to  indem- 
nify the  plaintiff,  and  save  him  harmless  fh>m  the  claims  of  W.  and  H. ;  and 
that  the  plaintiff  having  been  sued  by  W.  and  H.  and  compelled  to  pay  the  sums 
due  them,  he  was  entitled  to  recQver  the  amount  from  the  defendant. 

In  order  to  prevent  ii\justico,  the  law  will  imply  a  promise  to  indenmify,  in  fiivor 
of  a  surety,  against  his  principal,  if  none  is  expressed. 

THIS  was  an  appeal  by  the  plaintiff  from  a  judgment  entered 
upon  the  report  of  a  referee.  The  complaint  alleged  that 
some  time  previous  to  the  23d  of  November,  1844,  the  plaintiff 
had  entered  into  a  contract  mth  the  postmaster  general  of  the 
United  States,  by  which  the  plaintiff  had  bound  himself,  for  a 
certain  consideration  to  bo  paid  to  him,  to  convey  the  United 
States  mail  three  times  a  week  from  Gcneseo,  in  the  county  of 
Livingston,  to  Ellicottville,  in  the  county  of  Cattaraugus,  and 
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from  Ellicottville  to  Geneseo ;  that  previous  to  the  said  23(1  day 
of  November,  1844,  the  plaintiflF  had  contracted  with  one 
Artemas  B.  Walker,  and  one  Thomas  B.  Walker,  and  one 
Nathan  P.  Hovey,  severally,  to  carry  the  said  mail,  according  to 
the  provisions  of  the  said  contract,  on  some  portions  of  the  said 
route  from  Geneseo  to  Ellicottville,  and  had  agreed  to  pay 
them,  severally,  for  their  conveying  the  said  mail,  at  the  same 
rate  that  the  plaintiff  was  to  receive  from  the  said  postmaster 
general.  That  on  the  said  23d  day  of  November,  1844,  the 
plaintiff  assigned  to  the  defendant  all  his  interest  in  the  said 
contract  with  the  postmaster  general,  and  did  also  pay  the  said 
defendant  the  sum  of  twenty  dollars,  and  the  defendant  did  there- 
upon undertake  and  agree  to  convey  the  said  mail  according  to 
the  provisions  of  the  said  contract  with  the  postmaster  general; 
and  did  also  further  enter  into  his  certain  agreement  in  writing 
with  the  plaintiff,  of  which  the  following  is  a  4»py :  ^'  Received 
of  Lra  Holmes,  twenty  dollars,  for  which  I  agree  to  indemnify 
and  save  harmless  the  said  Ira  Holmes  from  all  fines  and  penal- 
ties that  has  or  hereafter  may  accrue  for  any  neglect  in  carry- 
ing the  mail  of  the  United  States  from  Geneseo  to  Ellicottville, 
and  back  three  times  a  week,  and  pay  to  A.  B.  Walker,  one 
Hovey,  and  T.  B.  Walker,  for  carrying  the  mail  on  said  route, 
according  to  the  proportion  of  the  road  carried  by  them  from 
first  of  October  last  past,  to  pay  the  said  Walkers,  if  they  carry 
the  mail.  November  28,  1844.  (Signed)  W.  W.  Weed." 
That  the  said  A.  B.  Walker,  Hovey  and  T.  B.  Walker,  named 
in  the  said  writing,  were  the  same  Artemas  B.- Walker,  Nathan 
P.  Hovey  and  Thomas  B.  Walker,  before  mentioned.  That  the 
said  Artemas  B.  Walker,  Thomas  B.  Walker  and  Nathan  P. 
Hovey  did  continue,  respectively,  to  convey  the  mail  on  portions 
of  the  said  route,  from  the  first  of  October,  1844,  to  the  first 
day  of  July,  1845,  for  which  the  said  Artemas  B.  Walker  was 
entitled  to  receive  the  sum  of  sixty-eight  dollars ;  the  said 
Thomas  B.  Walker  was  entitled  to  receive  the  sum  of  ninety 
dollars ;  and  the  said  Nathan  P.  Hovey  was  entitled  to  receive 
the  sum  of  ninety  dollars.  That  the  defendant  wholly  neg- 
lected and  refused  to  pay  to  the  said  A.  B.  Walker,  T.  B.  Walker 
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and  N.  P.  Hovey,  respectivelj,  the  said  several  sams,  or  any 
part  thereof.  That  they  did  afterwards,  respectively,  commence 
suits  in  the  supreme  court  against  this  plaintiff  and  one  Jesse 
Wadhams  to  recover  the  said  compensation  for  conveying  the 
mail,  of  which  the  defendant  had  due  notice,  and  that  such 
proceedings  were  had  therein  that  afterwards,  and  on  the  20th 
day  of  October,  1848,  the  said  Artemas  B.  Walker  recovered 
against  the  said  plaintiff  and  Jesse  Wadhams  the  sum  of  sixty- 
seven  dollars  and  eighty-three  cents  damages,  and  one  hundred 
and  eleven  dollars  and  fifty-two  cents  costs ;  and  the  said  Thomas 
B.  Walker  recovered  against  the  said  plaintiff  and  Jesse  Wad- 
hams,* at  the  same  time  and  in  the  same  court,  a  judgment  for 
the  sum  of  eighty-nine  dollars  and  thirty-eight  cents  damages, 
and  seventy-four  dollars  and  thirty-one  cents  costs ;  and  the 
said  Nathan  P.  Hovey,  at  the  same  time  and  in  the  same  court, 
recovered  againsC  the  said  plaintiff  and  Jesse  Wadhams  eighty- 
nine  dollars  and  thirty-eight  cents  damages,  and  seventy-three 
dollars  and  fifty  cents  costs.  That  the  said  several  recoveries 
for  damages  were  for  the  respective  services  of  the  said  Artemas 
B.  Walker,  Thomas  B.  Walker  and  Nathan  P.  Hovey,  in  con- 
veying said  mail  after  the  first  day  of  October,  1846 ;  and  that 
the  said  plaintiff  in  this  suit  had  been  compelled  to  pay  and 
had  paid  the  said  several  judgments,  in  all  amounting  to  five 
hundred  and  five  dollars  and  ninety-two  cents.  That  in  the 
defense  of  the  said  several  suits  the  plaintiff  had  been,  sub- 
jected to  great  trouble,  loss,  costs  and  expense,  in  the  payment 
of  attorney  and  counsel  fees,  and  procuring  the  attendance  of 
witnesses,  and  in  the  loss  of  time  in  preparing  for  the  trial  of 
the  said  suits,  amountmg  in  all  to  two  hundred  and  fifty  dollars, 
no  part  of  which  several  sums  of  money  had  been  paid  to  the 
plaintiff.  The  plaintiff  therefore  demanded  judgment  against 
the  defendant  for  six  hundred  and  eighty  dollars,  and  interest 
from  the  first  day  of  January,  1849,  besides  his  costs. 

The  referee  found  the  following  fiicts :  That  the  defendant,  on 
the  28d  day  of  November,  1844,  executed  the  written  instrument 
set  forth  in  the  plaintiff's  complaiit;  that  at  the  date  of  the 
•aid  instrument  the  plaintiff  was  a  contractor  with  the  United 
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States  to  carry  the  mail  from  Geneseo  to  EUioottville,  three 
times  a  week  and  return,  until  the  30  th  day  of  June,  1845 ;  that 
the  plaintiff  and  one  Jesse  Wadhams  had  contracted  with  Arte- 
masB.  Walker,  Thomas  B.  Walker  and  Nathan  P.  Hoyey,  several- 
ly, to  carry_  said  mail  on  different  portions  of  said  route  until  the 
said  80th  day  of  June,  1845,  and  was  to  pay  the  said  A.  B.  Walker 
fifty-five  dollars  per  quarter,  and  the  said  T.  B.  Walker  and  N.  P. 
Hovey,  each,  seventy-two  dollars  and  fifty  cents  per  quarter,  for 
carrying  the  said  mail ;  that  the  said  Walkers  and  the  said  Hovey 
carried  the  mail  on  the  said  route  until  the  80th  day  of  June, 
1845,  and  were  paid  in  full  for  their  services  to  the  first  day  of 
April,  1845 ;  that  on  the  first  day  of  January,  1845,  the  con- 
tract of  the  plaintiff  with  t&e  United  States  was  surrendered  and 
canceled,  and  a  new  one  entered  into  between  the  United  States 
and  the  defendant ;  that  after  the  80th  day  of  June,  1845,  suits 
were  severally  commenced  by  the  said  Artemas  B.  Walker, 
Thomas  B.  Walker  and  Nathan  P.  Hovey  against  the  said 
plaintiff  and  Jesse  B.  Wadhams,  to  recover  their  compensat^oiji 
fi)r  carrying  said  mail  for  the  quarter  ending  the  30th  day  of 
June,  1845 ;  that  the  defendant,  Weed,  had  no  notice  of  the 
commencement  or  pendency  of  the  said  suits,  or  either  of  them ; 
that  the  plaintiffs  in  said  suits  severally  recovered  against  the 
defendants  therein,  and  judgments  were  severally  docketed 
therein  on  the  28th  day  of  March,  1849,  as  follows,  viz :  in  fa- 
vor of  Artemas  B.  Walker  for  the  sum  of  sixty-seven  dollars 
and  eighty-three  cents  damages,  and  one  hundred  uid  eleven 
dollars  and  fifty-two  cents  costs ;  in  favor  of  Thomas  B.  Walk- 
er for  the  sum  of  eighty-nine  dollars  and  thirty-eight  cents 
damages,  and  seventy-four  dollars  and  thirty-one  cents  costs ; 
and  in  fitvor  of  the  said  Nathan  P.  Hovey  for  the  sum  of  eighty- 
nine  dollars  and  thirty-eight  cents  damages,  and  seventy-three 
dollars  and  fifty  cents  costs  ;  that  executions  were  issued  upon 
said  judgments,  and  that  the  plaintiff  paid  the  amount  thereof 
to  the  deputy  sheriff  of  the  county  of  Livingston.  The  referee's 
conclusion  of  law  upon  the  foregoing  facts  was,  that  they  did 
not  furnish  a  cause  for  the  plaintiff  to  recover  in  thitf  aeikm^  U|4 
he  tiierefbre  nonsuited  the  plaintiff. 
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McNeil  Seymour^  for  the  appellant.  I.  The  report  of  the 
referee  shows  the  proof  of  facts  sufficient  to  entitle  the  plaintiff 
to  recover  judgment  agamst  the  defendant.  (1.)  The  promise  of 
the  defendant  is  a  collateral  engagement  to  pay  third  persons  a 
debt  which  should  thereafter  accrue  against  the  plaintiffs.  The 
promise  amounts  to  an  undertaking  to  indemnify  the  plaintiffs 
against  such  liability.  {ChUty  on  Contracts,  488.)  Indent 
nity  is  a  security  against  loss  or  licAility,  {See  BurriWs  Law 
Diet.  609.  ChurchiU  ^  Hayes  v.  Enoch  Hunt,  8  Denio,  821. 
1  HUl,  56.)  (2.)  If  not  an  express  promise  of  indemnity,  the 
law,  Scorn  the  circumstances  and  from  the  agreement,  will  imply 
such  a  promise.  (Chitty  on  Contracts,  500,  ^c.)  (8.)  The 
undertaking  of  the  defendant  shows  an  agreement  to  indemnify 
and  save  harmless  the  plaintiff  against  fines  and  penalties,  and 
pay,  that  is,  discharge  the  plaintiff  from  all  liability  to  the  Walk- 
ers and  Hoyey  for  carrying  the  mail  after  the  date  of  the  agree- 
ment ;  in  other  words,  to  save  the  plaintiff  harmless  from  any  debt 
Ihat  might  accrue  on  the  plaintiff's  contract  with  them.  This 
amounts  to  an  indemnity  by  the  common  law.  {See  Churchill  ^ 
Hayes  y.  Hunt,  3  Denio,  326.)  (4.)  There  was  no  privity  of 
contract  between  the  Walkers  and  Hovey  with  the  defendant, 
by  which  his  promise  to  pay  could  be  enforced.  (5.)  The  agree- 
ment by  which  the  defendajit  promised  to  indemnify  the  plain- 
tiff against  fines  and  penalties,  &c.  and  pay  to  the  Walkers  and 
Hovey  the  amount  fixed  for  their  carrying  the  mail,  was  a  con- 
tinuous one,  and  both  based  on  the  same  consideration.  (6.)  There 
was  a  sufficient  consideration  at  the  foundation  of  the  agree- 
ment. There  was  the  payment  by  the  plaintiff  of  twenty  dollars, 
which  said  sum  the  defendant  acknowledged  he  had  received. 
There  was  a  giving  up  by  him  of  his  contract  with  the  post 
office  department  in  &vor  of  the  defendant,  thereby  giving  to  the 
defendant  what  benefits  might  accrue  thereon.  (7.)  Both  par- 
ties had  acted  under  the  agreement,  and  the  defendant  cannot  now 
say  that  he  is  not  bound  by  it.  (8.)  The  agreement  of  the  de- 
fendant is  to  be  carried  out  in  the  sense  in  which  the  defendant 
apprehended  that  the  plaintiff  understood  and  received  it. 
{Ckity  on  Contracts,  73.)    The  construction  of  this  contract  is 
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plain,  flimplei  and  susceptible  of  but  one  meaning  and  one  inter- 
pretation. 

U.  The  report  of  the  referee  shows  the  agreement  on  the  part 
of  the  defendant  to  indemnify  the  plaintiff,  and  pay  other  per- 
sons to  whom  the  plaintiff  had  become  or  would  become  liable 
to  pay  for  carrying  the  mail.  It  shows  a  good  and  su£Scient 
consideration  for  the  agreement.  It  shows  that  the  plaintiff 
relied  on  the  promises  set  forth  in  that  agreement.  It  shows 
that  the  Walkers  and  Hoyey  performed  the  work  of  carrying 
the  mail,  and  that  the  defendant  received  the  benefits  accruing 
from  their  labor.  It  shows  that  the  plaintiff  was  compelled  to  pay, 
and  that  he  alone  did  pay  for  said  work.  The  conclusion  there- 
fore must  be,  that  the  defendant  was  legally  bound  (to  say 
nothing  of  his  moral  obligation)  to  pay  and  reimburse  the  de- 
fendant for  the  amount  paid  by  him  for  that  labor. 

J.  KershneTj  for  the  defendant.  I.  The  several  suits  com- 
menced by  the  Walkers  and  Hovey  against  the  plaintiff  and 
Wadhams,  and  in  which  judgments  were  obtained,  were  based 
upon  contracts  made  between  them  and  the  plaintiff  and  Wad- 
hams,  with  which  the  defendant  in  this  action  was  in  no  way 
connected.  If  there  is  any  indemnity  on  the  part  of  the  defend- 
ant to  the  plsdntiff  and.  Wadhams,  the  plaintiff  cannot  maintain 
an  action  on  it  on  his  own  name ;  but  the  action  should  be  in  the 
name  of  Holmes  and  Wadhams,  jointly,  as  they  are  jointly 
interested.  The  &ct  that  Holmes  paid  the  judgment  cannot 
change  the  question,  as  Wadhams  is  liable  over  to  him  for 
contribution. 

n.  The  instrument  declared  upon  is  not  an  indemnity  on  the 
part  of  the  defendant,  against  any  liability  on  the  part  of  the 
plaintiff  to  the  Walkers  and  Hovey,  to  pay  them  for  carrying 
the  mail ;  nor  does  it  appear  that  the  defendant  knew  of  any 
such  liability  at  the  time  of  the  execution  of  the  instrument.  It 
is  simply  an  agreement  on  the  part  of  the  defendant  to  pay 
Walkers  and  Hovey  for  carrying  die  mail  on  said  route,  provided 
ihey  carried  it,  which  agreement  could  have  been  enforced  by 
the  persons  for  whose  benefit  it  was  made. 
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III.  The  fair  construction  of  the  instmment  is,  that  it  was 
made  to  continue  in  force  only  so  long  as  the  plaintiff  stood  in 
the  relation  of  contractor  with  the  government.  When  the  de- 
fendant became  the  contractor^  all  liabilities  on  the  part  of  the 
plaintiff,  for  fines  and  penalties,  ceased.  And  if,  after  that  time, 
the  persons  named  carried  the  mail  on  that  route,  they  carried 
directly  for  the  defendant,  and  he  was  liable  to  them  as  for  work 
and  labor  done  and  performed  for  the  defendant.  It  seems  to 
me  that  it  is  quite  apparent  that  the  object  of  the  instrument  in 
question  was  to  protect  the  plaintiff  and  the  other  persons  who 
should  carry  the  mail  on  that  route,  in  the  interyal  of  time  that 
should  elapse  between  the  time  of  the  assignment  of  the  plain- 
tiff's contract  and  the  procuring  of  a  new  contract  by  the  de- 
fendant. In  any  point  of  view  the  plaintiff  did  not  make  out  a 
case,  and  the  decision  of  the  referee,  nonsuiting  the  plainti^ 
should  be  sustained. 

By  the  Court,  Johnson,  J.  Upon  the  facts  feund  by  the 
referee  I  am  clearly  of  opinion  that  he  erred  in  his  oonelusions 
of  law,  and  that  the  action  was  properly  brought.  The  promise 
upon  which  the  action  was  founded  was  in  writing,  and  upon  a 
good  consideration  upon  its  face.  By  the  agreement,  the  de- 
fendant undertook  with  the  plaintiff  to  pay  to  the  two  Walkers 
and  Horey,  for  carrying  the  mail  over  the  route,  designated  in 
the  contract  between  the  plaintiff  and  the  post  ofSce  department, 
according  to  the  agreement  between  the  plaintiff  and  the  Walkers 
and  Hovey  for  performing  that  service.  This  contract  between 
the  plaintiff  and  the  department  had  been^  previously  assigned 
to  the  defendant  by  the  plaintiff.  On  ibe  first  of  January, 
1845,  as  the  referee  has  found,  the  defendant  surrendered  the 
contract  thus  assigned  to  the  department,  and  took  a  new  one,  in 
his  own  name,  for  carrying  the  mail  over  the  same  route.  The 
contract  on  the  part  of  the  Walkers  and  Hovey  was  with  the 
plaintiff  and  one  Wadhams,  and  by  it  they  bound  themselves  to 
earry  the  mail  over  specified  portions  of  the  route,  until  the  30th 
of  June  next  ensuing,  for  the  eompensation  fixed,  which  the 
plaintiff  and  Wadhams  agreed  to  pay.    The  Walkera  aad  Hofay 
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proceeded  and  carried  the  mail  according  to  their  agreement 
until  the  30th  of  Jane,  and  received  their  pay  np  to  the  com* 
mencement  of  the  last  quarter.  To  recover  the  stipulated 
compensation  for  carrying  the  mail  the  last  quarter,  they  brought 
their  actions  severally  upon  their  contract,  against  the  plaintiff 
and  Wadhams,  and  recovered,  and  the  amount  of  the  several 
judgments  was  collected  or  paid  by  the  plaintiff  upon  the  eze- 
cations  issued. 

It  is  clear  enough,  I  think,  as  the  case  stands  here,  that  the 
Walkers  and  Hovey  had  each  a  good  cause  of  action  against  the 
plaintiff  and  Wadhams.  The  contract  between  them  had  not 
been  rescinded  or  affected  in  any  way  by  the  assignment  of  the 
contract  between  the  plaintiff  and  the  department  to  the  defend- 
ant, or  by  the  cancelment  of  that  contract  and  the  taking  of  a  new 
one  in  the  defendant's  own  name.  The  Walkers  and  Hovey 
were  no  parties  to  this  arrangement,  and  they  had  gone  on  and 
performed  their  agreement.  They  knew  neither  parties  were 
privies  to  the  new  arrangement,  and  no  fact  is  found  by  the 
referee,  nor  does  any  thing  appear  in  the  evidence,  from  which 
it  can  be  inferred  that  they  ever  consented  to  surrender  or  can- 
cel their  agreement,  or  that  they  were  ever  requested  to  do  so. 
On  the  contrary,  the  agreement  on  which  this  action  is  brought 
shows  that  it  was  contemplated  by  the  defendant  that  they 
should  go  <m  and  perform  it.  His  agreement  was  to  pay  if  they 
performed.  At  all  times  after  the  assignment  the  service  was 
performed  for  the  benefit  of  the  defendant,  but  the  plaintiff  was 
not  absolved  from  his  liability  to  pay.  The  assignment  operated 
to  make  the  defendant  the  principal  in  the  business,  and  the 
plaintiff  his  surety,  to  the  Walkers  and  Hovey.  This  was  clearly 
the  legal  position  in  which  the  parties  to  this  action  stood,  in 
reference  to  each  other,  from  the  moment  the  assignment  was 
made,  and  the  agreement  upon  which  the  action  is  brought  was 
executed.  In  this  view,  the  defendant's  undertaking  must  be 
regarded  as  an  agreement  to  indemnify  the  plaintiff  and  save 
him  harmless  firom  these  claims.  The  law  will  imply  a  promise 
to  indemnify,  in  favor  of  a  surety  against  his  principal,  if  none 
is  expressed,  to  prevent  injustice. 
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The  plaintiff's  right  to  recover  was  not  affected  by  his  neglect 
to  give  the  defendant  notice  of  the  actions  against  him.  (LeeY. 
Clark,  1  Hill,  56.  Duffield  y.  Scott,  3  T.  R.  374.)  Nothing 
more  than  the  amount  actually  due  the  Walkers  and  Hovey  ap- 
pears to  have  been  recovered  by  them  of  the  plaintiff,  and  noth- 
ing is  shown  to  raise  any  suspicion  of  collusion  or  un&imess 
toward  the  defendant  in  that  litigation. 

The  defendant  was  bound  to  see  these  persons  engaged  in  his 
service  paid,  and  not  to  suffer  the  plaintiff  to  be  sued.  And  as  he 
did  not,  and  the  plaintiff  was  sued,  he  is  entitled  to  recover  the 
amount  he  was  compelled  to  pay.  The  judgment  of  the  special 
term  must  therefore  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event. 

[MoNROB  General  Term,  Deoember  4,  1854.  Johnton,  WtXin  and  T.  R, 
Strcng,  Justices.] 
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On  the  8th  of  November,  1848,  the  plaintiff  leased  a  tavern  stand  of  H.,  B.  andP. 
ibr  the  term  of  eight  years,  to  commence  on  the  Ist  of  April,  1844.  On  the 
29th  of  Febmary,  1844,  the  hense  was  destroyed  by  fire,  and  the  plaintiff, 
who  had  before  taken  possession  of  the  premises,  thereupon  abandoned  the 
same,  and  requested  the  lessors  to  cancel  the  lease,  insisting  that  it  was  ver- 
bally agreed  between  him  and  the  lessors,  before  the  lease  was  drawn,  that  in 
case  of  a  destruction  of  the  house  by  fire,  the  lease  was  thereby  to  be  term!- 
natod.  The  lessors  revised  to  cancel  the  lease,  and  the  premises  were  unoccu- 
pied during  the  first  quarter.  In  July,  1844,  the  lessors  entered  into  possession 
of  the  premises,  and  B.  and  P.  conveyed  their  interest  therein  to  H.,  who 
erected  a  new  building  thereon,  and  leased  the  same  to  the  defendant,  for  the 
term  of  three  years.  The  plaintiff  made  no  claim  to  the  premises  while  the 
new  building  was  being  erected,  and  waited  tmtil  November,  1846,  when  he 
brought  an  ^ectment  suit  against  the  defendant. 

Hdd,  that  the  takhig  possession  of  the  premises  by  the  lessors,  the  erection  of 
the  new  building  by  odo  of  tiiem,  and  the  lease  thereof  to  the  defendant,  must 
be  taken  to  have  been  with  the  plaintiff's  assent;  and  were  inconsistent  with 
the  continuance  of  the  lease  given  to  the  plaintiff    That  consequently,  the 


MONEOE— DEOEMBEB,  1854.  {37 


Wood  «.  Walbridge. 


lease  to  the  plamtlff  must  be  regarded  as  haying  been  siurendered,  by  opera- 
tion of  law,  long  before  the  commencement  of  the  action. 
Held  also,  that  in  such  action  a  bill  in  chancery,  in  a  suit  brought  by  the 
plaintiff  against  his  lessors  to  have  them  enjoined  fh)m  j[\irther  proceedings 
in  a  suit  against  him  for  the  first  quarter's  rent,  and  to  have  the  lease  reformed 
by  inserting  the  alleged  agreement  in  respect  to  the  termination  of  the  lease 
in  case  of  the  destructioD  of  the  house  by  fire,  and  to  cause  the  lease  to  be 
delivered  up  and  canceled,  was  admissible  in  evidence,  as  proof  of  important 
declarations  of  the  plaintiff,  bearing  upon  the  question  of  a  surrender  of  the 
lease. 

rpHIS  was  an  action  to  recover  the  possession  of  real  estate. 
X  The  cause  was  tried  at  the  Monroe  circuit  in  January,  1848, 
and  the  judge  nonsuited  the  plaintiff,  who  now  moved  for  a  new 
trial,  upon  exceptions.  The  facts  are  sufficiently  set  forth  in 
the  opinion  of  the  court 

D.  Woodj  for  the  plaintiff. 

ilf.  Chapiity  for  the  defendant 

By  the  Court,  T.  R.  Strong,  J.  The  lease  from  Hubbell, 
Bums  and  Perrin,  to  the  plaintiff,  under  which  the  latter  claims 
title  to  the  premises  in  question,  was  executed  the  8th  day  of 
November,  1843 ;  and  the  term  was  to  commence  the  first  day 
of  April,  1844,  and  continue  eight  years.  The  premises  con- 
sisted of  a  building  known  as  the  ^'  Mansion  House,"  in  the  city 
of  Rochester,  with  barns  and  sheds,  which  had  been  used  for 
the  purpose  of  a  tavern.  On  the  29th  of  February,  1844,  the 
said  house  was  destroyed  by  fire ;  and  the  plaintiff,  who  had  be- 
fore taken  possession  of  the  premises,  thereupon  abandoned  the 
same ;  and,  early  in  March,  requested  the  lessors  to  cancel  the 
lease,  insisting  that  it  was  verbally  agreed  between  him  and  the 
lessors,  before  the  lease  was  drawn,  that  in  case  of  a  destruc- 
tion of  the  house  by  fire,  the  lease  was  thereby  to  be  terminated. 
The  lessors  refused  to  cancel  the  lease,  and  the  premises  were 
unoccupied  by  any  of  the  parties  to  it  during  the  first  quarter, 
each  disclaiming  that  he  had  any  thing  to  do  with  the  premises. 
In  July,  1844,  the  lessors  entered  into  possession  of  Uie  prem- 

Vol.  XIX.  18 


]38  OASES  nr  the  sufbeme  ooubt. 

Wood  9.  Walbridgv. 

ises ;  and  by  deed  dated  the  Slst  of  that  month,  Burns  and 
Perrin  conveyed  to  Hubbell  their  interest  therein.  In  Angast 
following,  Hubbell  commenced  the  erection  of  a  new  tavern 
house  on  the  premises,  much  more  valuable  than  the  former  one, 
which  was  completed  in  July,  1845,  and  the  defendant,  soon 
thereafter,  went  into  possession  under  a  lease  from  Hubbell,  for 
three  years,  at  nearly  double  the  annual  rent  which  was  to  have 
been  paid  by  the  plaintiff.  Perrin  testifies  that  the  plaintiff 
made  no  claim  to  the  premises  while  the  new  building  was  in 
progress  of  erection ;  and  this  action  was  not  commence^  until 
the  28th  of  November,  1846.  Upon  these  facts,  I  am  of  opinion 
that  the  lease  to  the  plaintiff  must  be  regarded  as  having  beea 
surrendered,  by  operation  of  law,  long  before  the  commencement 
of  this  action.  The  taking  possession  of  the  premises  by  the 
lessors,  the  erection  of  the  new  building  by  one  of  them,  and 
the  lease  thereof  to  the  defendant,  must  be  taken  to  have  been 
with  the  plaintiff's  assent.  They  are  inconsistent  with  the  con- 
tinuance in  force  of  the  lease  to  the  plaintiff;  it  would  be  highly 
inequitable  to  allow  the  plaintiff  to  assert  a  title  under  that 
lease ;  and  these  facts  in  law  constitute  a  valid  surrender  of  the 
lease.  (2  R.  S.  184, }  6.  BaUey  v.  Delaplaine,  1  Sand,  S.  C. 
R,  5,  and  cases  cUed.  Whitney  v.  Meyers,  1  Duer,  266. 
Schieffelin  v.  Carpetiter,  15  Wend,  400.  Smith  v.  Niver, 
2  Barb.  S.  C.  R.  180.) 

Upon  the  trial  the  defendant  gave  in  evidence,  und^r  an  ob- 
jection by  the  plaintiff  and  an  exception  to  the  decision  allowing 
the  evidence,  a  bill  of  complaint  in  a  suit  in  chancery  in  favor 
of  the  plaintiff  against  his  lessors,  which  suit  was  brought  to 
have  the  defendants  therein  enjoined  from  further  proceedings 
in  a  suit  against  him  for  the  first  quarter's  rent,  and  to  pro- 
cure the  lease  to  be  reformed  by  inserting  the  alleged  agree- 
ment above  mentioned  in  respect  to  the  termination  of  the  lease, 
in  case  the  house  should  be  destroyed  by  fire  during  the  term ; 
and  upon  the  lease  being  so  reformed,  to  have  the  same  delivered 
up  and  canceled.  This  bill  was  subscribed  and  sworn  to  by 
the  plaintiff;  and  I  think  it  was  properly  received  in  evidence^ 
as  proof  of  important  declarationi  of  the  plainti£^  bearing  upon 
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the  question  of  %  sarrender  of  the  lease  ;  as  the  destruction  of 
the  house  by  fire ;  his  o£fer  to  surrender  the  lease,  and  his 
efforts  to  have  the  same  canceled  ;  the  taking  possession  of  the 
premises  by  the  lessors  at  the  commencement  of  the  second 
quarter ;  the  erection  of  the  new  building,  and  some  other  acts 
of  a  similar  character. 

The  testimony  of  Daniels,  to  declarations  of  the  plaintiff  in 
April,  1844,  in  substance,  that  he  had  nothing  to  do  with  the 
premises,  was  evidence  of  a  like  nature ;  and  so  also  was  the 
testimony  of  Bums  and  Perrin  to  conversations  with  the  plain- 
ti£^  in  which  he  expressed  a  desire  to  have  the  lease  cancded, 
and  stated  he  had  nothing  to  do  with  the  premises. 

I  do  not  perceive  that  Bums  and  Perrin  were  incompetent 
witnesses  in  favor  of  the  defendant,  from  interest  in  the  event 
<tf  the  action.  They  were  not  parties  to  the  lease  to  the  de- 
fendant, ni»r  under  any  obligation  whatever  to  him.  They  had 
sold  o«t  their  rights  in  the  premises  before  that  lease  was  exe- 
cuted. Whatever  interest  they  had  was  in  fiivor  of  the  plaintiff, 
and  they  were  called  to  testify  against  it.  No  ground  for  ob- 
jection, by  the  plaintiff,  to  this  existed. 

It  follows,  from  the  foregoing  views,  that  the  motion  for  a 
new  trial  must  be  denied. 

[MoNBOB  General  Term,  Deoember  4,  1864.  Jdhmon^  WOUs  and  7.  B. 
Sinng,  JuEfcices.] 
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On  the  4th  of  March,  1848,  M.  &,  W.  executed  a  mortgage  to  the  plaintiff  and 
B.  to  secore  the  payment  of  all  snch  sums  as  the  mortgagees  shoold  become 
liable  fbr  by  accepting  or  signing  for  the  mortgagors  any  notes  or  draftSi  Sua. 
and  of  all  moneys  advanced  to  them,  &c.  Soon  after  this,  M.  A  W.  drew 
drafts  on  the  mortgagees  to  the  amount  of  $850,  which  the  latter  accepted. 
Other  drafts  were  drawn  and  accepted,  by  the  same  parties,  upon  renewals, 
fh>m  time  to  Ume,  until  March  22,  1851,  when  there  was  due  thereon  $850. 
On  that  day  M.  made  a  draft  on  the  firm  of  B.,  D.  6l  H.  and  on  the  4th  of 
April  he  drew  another  draft  on  them,  each  of  which  he  procured  to  be  dis- 
counted, and  remitted  the  proceeds,  1S850,  to  the  plaintiff,  to  meet  the  accep- 
tances of  the  plaintiff  and  B.  This  was  done  under  an  arrangement  made  be- 
tween M.  and  the  plaintiff  and  B.,  D.  &*  H.,  to  the  effect  that  M.  might  draw 
on  the  firm  for  the  purpose  of  meeting  said  original  acceptances,  and  that  the 
plaintiff  would  indemnify  B.,  D.  &,  H.  against  loss.  In  an  action  to  fbredoee 
the  mortgage  executed  by  M.  &  W.,  it  was  insisted  by  the  defendants  that 
the  receipt,  by  the  plaintiff,  of  the  proceeds  of  the  drafts  drawn  upon  B.,  D. 
&  H.  to  meet  the  acceptances  of  the  plaintiff  and  B.,  was  a  payment  of  the 
debt  for  which  the  mortgage  was  then  a  security,  and  that  consequently  the 
action  would  not  lie. 

Hddf  that  the  plaintiff,  by  the  arrangement  made  with  M.  and  the  receipt  of  the 
proceeds  of  the  acceptances  of  B.,  D.  &  H.,  was  not  discharged  fh>m  any 
liability,  nor  was  his  liability  substantially  changed,  except  in  respect  to  Airther 
credit  That  as  between  him  and  the  firm  of  B.,  D.  &,  H.  he  was  the  princi- 
pal debtor,  and  they  were  his  sureties.  That  as  to  him  the  transaction  was 
but  a  renewal  of  drafts,  and  the  mortgage  continued  to  be  security  fbr  his  lia- 
ability ;  and  that  it  might  be  fbredosed  by  him,  upon  the  non-payment  of  the 
drafts  drawn  upon  the  firm. 

APPEAL,  by  the  plaintiff,  from  a  jadgment  entered  upon  the 
report  of  a  referee.  The  following  fa^sts  were  found  by  the 
referee,  viz  :  That  a  bond  and  mortgage,  dated  March  4th,  1848, 
were  executed  by  the  defendants,  Morse  &  Wiggin,  to  Nathan 
Babcock,  the  plaintiff,  and  one  (xaius  0.  Bumap,  to  indemnify 
them  for  all  such  sums  as  they  should  become  liable  for  by  ac- 
cepting or  signing  for  said  ^orse  &  Wiggin,  or  either  of  them, 
and  for  all  money  advanced  to  them,  or  either  of  them,  and  all 
debts,  liabilities  or  claims  that  said  Babcock  &  Bumap,  or 
either  of  them,  should  have  or  hold  against  said  Morse  &  Wig- 
gin,  or  either  of  them.  That  after  the  date  of  said  bond  and 
mortgage,  Morse  &  Wiggin,  who  were  then  partners,  made  drafts 
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on  Babcock  &  Barnap,  who  were  then  partners,  and  thus  received 
advances  of  money.,  until  Dec.  Slst,  1850,  when  the  firm  of  Bab- 
cock &,  Barnap  was  dissolved.  At  the  time  of  such  dissolution 
Morse  &  Wiggin  were  indebted,  on  the  mortgage,  in  the  sum 
of  $850  on  drafts,  which  had  grown  from  successive  renewals. 
That  on  January  1st,  1851,  a  new  firm,  Babcock,  Dubuisson  & 
Hall,  was  formed,  the  plaintiff*  being  one  of  that  firm.  That 
subsequently  an  arrangement  was  made,  by  which  Morse,  succes- 
sor of  Morse  &  Wiggin,  drew  on  the  firm  of  Babcock,  Dubuisson 
&  Hall,  in  order  to  meet  the  drafts  which  had  been  drawn  on  Bab- 
cock &0  Bumap ;.  the  drafts  so  drawn  were  dated  April  3d,  1851, 
and  were  payable  July  15th,  1851.  That  the  inducement  for 
this  firm  to  make  advances  was  the  verbal  promise  of  the  plain- 
tiff, that  he  would  indemnify  them  against  loss.  That  on  the 
14th  February,  1851,  Bumap  assigned  all  his  interest  in  said 
bond  and  mortgage  to  Babcock.  That  on  the  14th  April,  1852, 
Babcock  commenced  this  action  to  recover  the  indebtedness  of 
Morse  growing  from  said  last  named  drafts,  then  being  unpaid, 
claiming  that  the  balance  due  was  $850,  and  claiming  that  such 
balance  became  due  in  March,  1851.  That  the  other  defendants 
have  a  right  m  the  mortgaged  premises,  adverse  to  the  plaintiff, 
and  which  right  accrued  subsequently  to  the  plaintiff's  mortgage. 
That  the  amount,  $850,  due  on  the  mortgage  at  the  time  of  the 
dissolution  of  the  firm  of  Babcock  &  Bumap,  was  subsequently 
paid  by  Morse,  by  the  drafts  drawn  on  Babcock,  Dubuisson  & 
Hall.  That  the  arrears  now  due  firom  Morse  were  for  moneys 
drawn  firom  Babcock,  Dubuisson  &  Hall,  after  the  firm  of  Bur- 
nap  &  Babcock  had  been  dissolved.  That  Babcock,  Dubuisson 
&  Hall  never  rested  on  the  mortgage  lor  their  security,  and 
looked  only  to  Babcock  to  indemnify  them  for  loss.  That  if 
Babcock  had  a  claim  against  Morse,  it  was  not  for  money  he 
advanced,  nor  for  renewal  of  notes,  but  for  his  liability  as  sure- 
ty for  Morse  to  Babcock,  Dubuisson  &  Hall.  That  the  com- 
plaint only  claimed  for  money  due  to  Babcock  in  March,  1851, 
before  he  became  liable  as  surety,  and  which  money  had  been 
fully  paid.  The  referee  further  reported  that,  as  a  conclusion 
of  law,  there  was  nothing  due  to  the  plaintiff  on  the  bond  and 
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mortgage  named  in  the  complaint,  and  that  the  mortgaged  prem- 
i«efl  should  not  be  sold  on  said  mortgage,  but  that  judgment 
should  be  rendered  for  the  defendant. 

W.  S.  Bishop^  for  the  appellant 

E:  Cfriffifij  for  the  defendants. 

By  the  Courts  T.  B.  Strong,  J.  The  mortgage  in  thi»  case 
was  executed  the  4th  of  March,  1848,  by  the  defendants,  Morse 
&^  Wiggin,  and  the  wife  of  the  latter,  to  the  plaintiff  and  one 
Bumap,  to  secure  the  payment  to  the  mortgagees  of  all  such  sums 
as  they  should  become  liable  tor  by  accepting  or  signing  for  the 
mortgagors  any  notes  or  drafts  or  bonds ;  and  of  all  moneys 
advanced  to  the  latter,  or  either  of  them ;  and  all  debts,  liabili- 
ties and  claims  that  the  mortgagees,  or  either  of  them,  should 
have  or  hold  against  Morse  &  Wiggin,  or  either  of  them. 
Soon  after,  or  about  the  time  of  the  execution  of  the  mortgage, 
Morse  &,  Wiggin  drew  drafts  on  the  mortgagees  to  the  amount 
<^  $850,  which  the  latter  accepted,  and  other  drafts  were  sub- 
sequently drawn  and  acceptances  given  by  the  same  parties, 
upon  renewals  firom  time  to  time,  until  the  22d  of  March,  1851, 
when  there  was  due  thereon  the  amount  named.  It  is  conceded 
by  the  counsel  for  the  defendants,  that  this  mortgage  was  at 
tiixat  time  a  valid  security  for  that  sum.  The  plaintiff  was  then 
the  sole  owner  of  the  mortgage,  having  taken  an  assignment 
from  Bumap  of  his  interest  At  that  date,  the  defendant 
Morse,  in  pursuance  of  an  arrangement  which  had  been  made 
between  him  and  the  plaintiff  and  a  firm  of  Babcock,  Dubuissoii 
&  Hall,  of  which  the  plaintiff  was  a  member,  made  a  draft  on 
that  firm,  and  on  the  4th  of  April  fi>U0wmg  drew  another  draft 
<m  than,  both  payable  in  July  then  next,  each  of  which  drafto 
he  procured  to  be  discounted  about  the  time  it  was  made,  and 
the  proceeds  oS  which,  being  $350  and  $500,  he  thereopoa 
renutted  to  the  plaintiff,  to  meet  the  acceptances  of  the  plaintiff 
and  Bumap..  The  arrangement  referred  to  was,  that  Morse 
night  draw  on  the  firm  for  die  porpote  of  meeting  llie  aoeepi- 
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aaces  last  named,  and  that  the  plaintiff  would  indemnify  them 
against  loss.  It  is  found,  by  the  referee,  that  the  firm  did  not 
rely  npon  the  mortgage  for  their  security,  but  looked  only  to 
the  plaintiff  to  indemnify  them.  This  action  was  commen<;ed 
the  14th  of  April,  1852 ;  and  the  default  in  complying  with  the 
condition  of  the  mortgage,  alleged  and  relied  upon  in  the  com* 
plaint,  is  the  omission  to  pay  the  sum  of  ^850,  which  became 
due  the  22d  of  March,  1851.  The  defendants  Edgall,  Gt>uld 
and  Smith  only  have  appeared  in  the  action,  and  they  have 
interests  in  the  mortgaged  premises  which  accrued  subsequent 
to  the  mortgage  in  question,  and  prior  to  the  22d  of  March, 
1851.  The  defense  set.  up  by  them  is,  payment  of  the  sum  due 
on  the  mortgage  at  the  date  last  aforesaid.  The  defendants' 
counsel  insists  that  the  receipt  by  the  plaintiff  of  the  proceeds 
of  the  draf^  upon  the  said  firm,  to  meet  the  acceptances  of  the 
plaintiff  and  Burnap,  was  a  payment  of  the  debt  for  which  the 
mortgage  was  then  security,  and  that  therefore  this  action 
cannot  be  maintained;  and  so  the  referee  decided.  I  under- 
stand the  referee  to  hold  that  the  debt  arising  from  the  accept* 
ances  of  the  plaintiff  and  Burnap  was  thereby  paid  and 
extinguished ;  that  the  drafts  upon  and  acceptances  of  the  firm 
created  a  new  debt ;  and  that  if  the  plaintiff  has  any  clium 
against  Morse,  it  is  only  one  arising  out  of  his  being  surety  for 
Morse  to  the  said  firm ;  and  that  the  complaint  is  not  adapted 
to  such  a  demand. 

The  evidence  in  the  case  docs  not  show  that  was  intended  by 
Morse,  or  the  plaintiff,  that  the  proceeds  of  the  drafts  of  the 
firm  should  be  payment  of  the  claim  then  held  by  Babcock, 
whether  those  drafts  should  be  paid  or  not ;  and  as  those  drafts 
hare  not  been  paid  by  Morse,  it  would  certainly  be  highly  un- 
just to  the  plaintiff  to  hold,  in  the  absence  of  such  evidenee, 
that  they  were  ^uch  payment,  if  the  effect  would  be,  as  the  de- 
fendants claim,  to  dq)rive  the  plaintiff  of  the  security  of  the 
mortgage.  It  clearly  appears  that  it  was  not  intended  that  the 
mortgage  security  should  be  in  any  respect  impaired. 

If  Morse  had  drawn  upon  the  plaintiff  to  meet  the  accept- 
of  the  plaintiff  and  Burnap,  and  the  plaintiff  had  accepted 
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bis  drafts  and  received  the  proceeds  to  the  full  amount  due 
on  the  mortgage,  it  would  not  be  contended  that  the  demand 
secured  by  the  mortgage  was  thereby  paid;  the  transaction 
would  be  simply  a  renewal  of  the  evidence  of  indebtedness,  and 
an  extension  of  credit  for  the  period  the  drafts  wore  to  run. 
It  has  often  been  held  that  a  renewal  of  notes  secured  by 
mortgage,  or  judgment,  is  not  a  satisfaction  or  extinguishment 
of  the  original  debt,  so  as  to  affect  the  continuance  of  the  secu- 
rity. {Dunham  v.  Dey,  15  John*  554.  Brinckerhoff  v.  Lan- 
singy  4  John,  Ch.  65.  The  Bank  of  Utica  v.  Finch,  3  Barb, 
Ch,  293.)  So  if  the  plaintiff  had  given  his  promissory  notes 
and  taken  up  the  drafts  on  him  and  Bumap,  the  effect  would  bo 
the  same ;  it  would  be  a  mere  renewal.  And  if  he  had  procured 
others  to  unite  with  him  in  the  note,  as  his  sureties,  it  is  not 
perceived  that  the  result  would  be  different. 

What  difference  is  there  in  principle,  between  the  present 
case  and  the  case  supposed?  The  plaintiff,  by  the  arrangement 
with  Morse  and  the  acceptances  of  the  firm,  and  receipt  of  the  pro- 
ceeds by  him,  has  not  been  discharged  in  whole  or  in  part  from 
any  liability,  nor  has  his  liability  been  substantially  changed, 
except  in  respect  to  further  credit.  He  procured  the  firm  to 
accept  the  drafts,  upon  his  promise  to  indemnify  them.  As  be- 
tween him  and  the  other  members  of  the  firm,  they  are  his 
sureties ;  and  he  is  the  principal  debtor.  His  position  is  not 
materially  different  from  what  it  would  be  if  he  alone  had  given 
those  acceptances.  As  to  him,  the  transaction  was  but  a  re- 
newal of  drafts.  This  appears  to  me  to  be  plain ;  and  thus 
regarding  it,  the  mortgage  continued  to  be  security  for  his  liabil- 
ity, and  the  drafts  upon  the  firm  not  having  been  paid  by  Morse, 
the  indebtedness  on  the  22d  of  March,  1851,  has  not  been  sat- 
isfied, but  still  remains. 

It  follows  that  the  judgment  appealed  from  mast  be  reversed, 
and  a  new  trial  granted ;  costs  to  abide  the  event. 

[Monroe  General  Term,  December  4,  1854.  Johnson,  WOUs  and  7.  R, 
Strong^  JusticeB.] 
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A  complaint  alleged  that  the  plaintiff  held  a  lease,  and  was  entitled  to  the  pos- 
Bession  of  a  house  and  lot  for  a  certain  term,  and  that  the  defendant  having 
purchased  the  property^  subject  to  such  lease,  promised  the  plaintiff,  in  consid- 
eration that  he,  the  plaintiff,  would  give  up  the  house  and  lot  for  the  said 
term,  and  would  surrender  possession  immediately,  to  pay  him,  the  plaintiff, 
330.  The  plaintiff  then  aUeged  that  he  did  give  up  the  said  house  and  lot, 
and  the  possession  thereof,  to  the  defendant ;  but  that  the  defendant  refUsed  to 
pay  the  S80.  Heldj  on  demurrer,  that  the  &ct8  were  sufficient  to  constitute  a 
cause  of  action ;  the  defendant's  proposition  having  been  actually  performed, 
by  the  plaintiff,  on  his  part,  and  the  performance  accepted  by  the  defendant 

Held  also,  that  the  case  made  by  the  complaint  was,  in  ikct,  one  of  a  sale  by  the 
plaintiff  of  his  rights  under  the  lease,  at  the  request  of  the  defendant ;  in  which 
light  his  proposition,  connected  with  his  subsequent  act,  might  be  regarded, 
and  a  delivery  to,  and  acceptance  thereof  by,  the  defendant,  at  the  price  of  $30. 


APPEAL  by  the  defendant  from  a  judgment  of  the  county 
court  of  Steuben  county.  The  cause  was  commenced  before 
a  justice  of  the  peace.  The  plaintiff  alleged,  in  his  complaint, 
that  prior  to  the  commencement  of  this  suit  he  had  a  lease,  and 
was  entitled  to  the  possession  of  a  certain  house  and  lot  in  the 
town  of  Coming,  for  a  term  commencing,  on  the  1st  of  Not. 
1852,  and  ending  on  the  1st  day  of  April,  1853  ;  and  that  the 
defendant  having  purchased  the  said  house  and  lot,  subject  to 
such  lease,  promised  the  plaintiff,  in  consideration  that  he,  the 
plaintiff,  would  give  up  the  house  and  lot  for  the  said  term,  and 
allow  the  defendant  to  have  immediate  possession  thereof,  to  pay 
him,  the  plaintiff,  $80.  And  the  plaintiff  alleged  that  he  did 
give  up  the  said  house  and  lot,  and  allow  the  defendant  to  have 
possession  of  the  same ;  yet  that  the  defendant  did  not  pay,  and 
had  not  paid,  the  said  $30.  The  defendant  demurred  to  tljA 
complaint,  on  the  ground  that  it  did  not  state  facts  sufficient  !o 
constitute  a  cause  of  action.  The  justice  overruled  the  demur- 
rer, and  held  the  complaint  to  be  sufficient.  The  plaintiff  then 
proved  the  facts  stated  in  the  complaint,  aud  the  justice  gave  a 
judgment  for  the  plaintiff  for  $30  and  costs.  On  appeal  the 
county  court  affirmed  the  judgment. 
Vol.  XIX.  19 
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O.  T.  SpencBj  for  the  plaintiff. 

H.  M.  Hyde,  for  the  defendant. 

/  By  the  Court,  T.  R.  Strong,  J.  The  complaint  does  not 
set  forth  an  agreement  by  ivhich  the  defendant  was  bound  to  ac- 
cept the  relinquishment  of  the  house  and  lot,  and  receive  pos- 
session of  the  same  ;  and  if  the  defendant  had  refused  to  do  so, 
upon  a  tender  thereof  by  the  plaintiff,  an  action  to  compel  him 
to  do  it,  or  to  recover  damages  for  his  refusal,  would  not  lie.  A 
proposition  was  made  by  the  defendant  to  the  plaintiff  to  pay 
him  thirty  dollars,  if  the  plaintiQ*  would  give  up  the  house  and 
lot  for  the  term  of  the  lease,  and  allow  the  defendant  the  imme- 
diate possession.  It  is  not  averred  that  the  plaintiff  assented 
to  it  at  the  time  ;  and  without  his  assent,  no  legal  obligation  was 
incurred  by  the  defendant.  Mutual  consent  is  requisite  to  the 
creation  of  a  valid  contract. 

But  it  is  alleged  in  the  complaint^  after  stating  the  proposition 
of  the  defendant,  that  the  plaintiff  did  give  up  the  house  and 
lot,  and  allow  the  defendant  to  have  possession  of  the  same. 
This  must  be  understood  to  have  been  intended  to  be  in  pursu- 
ance of  the  proposition.  It  is  implied  from  the  allegation  that 
the  giving  up  was  for  the  term,  and  that  the  defendant  accepted 
the  premises,  and  took  possession  thereof.  ( Oazley  v.  Price, 
16  John,  267.)  In  this  view  the  proposition  was  actually  per- 
formed, on  his  part,  by  the  plaintiff,  which  performance  was 
accepted  by  the  defendant ;  both  treating  the  proposition  as  re- 
maining in  force,  and  nothing  remains  to  be  done  but  the  pay- 
ment of  the  thirty  dollars.  Here,  certainly,  are  facts  sufficient 
to  constitute  a  cause  of  action. 

VThe  case  made  by  the  complaint  is,  in  fact,  one  of  a  sale  by 
the  plaintiff  of  his  rights  under  the  lease,  at  the  request  of  the 
defendant,  in  which  light  his  proposition,  connected  with  his  sub- 
sequent act,  may  be  regarded,  and  a  delivery  to  and  acceptance 
thereof  by  the  defendant,  at  the  price  of  thirty  dollars. 

The  case  of  De  Zeng  v.  Bailey,  (9  Wend.  836,)  which  is 
much  relied  on  by  the  defendant's  counsel,  is  distinguishable 
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from  the  present.  In  that  case  there  was,  so  far  as  the  defend- 
ant was  conoerned,  merely  a  proposition  by  him,  unassented  to ; 
what  was  done  by  the  plaintiiT  towards  executing  it  was  not 
done  to  or  with  the  defendant,  or  requested  or  accepted  by  him. 
I  am  therefore  of  opinion  that  the  complaint  is  good,  and  that 
the  judgment  of  the  county  court  should  be  affirmed. 

[Monroe  General  Term,  December  4,  1864.    Johnson,  Welles  and  T.  R. 
Slrongf  Jnstioes.] 


Andrews  vs.  Chadbourne. 

When  a  promissory  note  has  been  transferred,  in  the  absence  of  evidence  as  to 
the  period  of  the  transfer,  it  will  be  presumed  to  have  been  before  the  note 
became  due. 

The  legal  presumption  is  that  the  transfer  was  in  the  usual  course  of  business, 
fi>r  a  valuable  consideration,  and  before  the  note  was  dishonored. 

Time  stated  in  a  pleading  is  often  not  material ;  that  is,  it  may  be  departed  ftom 
in  evidence ;  but  allegations  in  respect  to  time,  like  all  other  allegations,  an 
evidence  against  the  party  making  them,  as  his  admissions. 

And  all  presumptions  of  law  in  favor  of  a  party  must  be  consistent  with  his  al- 
legations.   None  wiU  be  indulged  fbr  his  benefit,  in  opposition  to  them. 

Thus  it  will  not  be  presumed  a  promissory  note  was  transferred  before  its  matu- 
rity, when  it  is  alleged  in  the  complaint  that  the  transfer  was  on  or  about  a 
specified  day,  which  was  after  the  note  matured. 

In  the  absence  of  any  evidence  as  to  time,  in  such  a  case,  the  defendant  may 
properly  repose  on  the  allegation  in  the  complaint,  on  that  subject,  and  claim 
the  benefit  of  a  payment  made  to  the  payee  before  that  time. 

APPEAL  by  the  defendant  from  a  judgment  entered  upon  the 
report  of  a  referee.    The  opinion  of  the  court  states  the 
&ct8,  and  the  legal  questions  arising  thereoa, 

O.  Hastings^  for  the  plaintiff. 
F.  O.  Wicker^  for  the  defendant 
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By  the  Courty  T.  R.  Strong,  J.  The  complaint  is  upon  a 
promissory  note,  made  by  the  defendant  on  the  eighth  day  of 
January,  1852,  for  the  payment  of  the  sum  of  $80,  to  one  Mor- 
gan or  bearer,  one  day  after  date  ;  which  note,  it  is  alleged,  was 
"  afterwards,  and  on  or  about  the  22d  day  of  February,  1852," 
assigned  and  transferred  to  the  plaintiff.  The  answer  setjs  up, 
among  other  things,  the  defense  of  payment.  On  the  trial,  be- 
fore '  the  referee,  the  plaintiff  read  the  note  in  evidence,  and 
rested.  The  defendant  then  introduced  two  witnesses,  whose 
testimony  strongly  tended  to  establish  that  the  note  was  paid  by 
the  defendant  to  the  payee,  between  the  15th  and  the  25th  days 
of  January  aforesaid.  The  referee  reported  that  he  found,  as 
fiicts,  that  on  the  8th  day  of  January,  1852,  the  defendant  made 
the  note,  and  that  afterwards,  and  before  the  same  became  due 
and  payable,  the  payee  sold  and  transferred  the  note  to  the 
plaintiff;  and  that  he  found,  as  a  conclusion  of  law,  that  the 
defendant  was  indebted  to  the  plaintiff  iu  the  amount  of  the  note, 
including  interest.  It  is  apparent  from  the  report,  that  the 
eyidence  of  payment  was  not  regarded  or  considered  by  the 
referee ;  and  it  was  not  entitled  to  any  weight,  relating,  as  it 
does,  to  a  time  after  the  note  became  due,  if,  as  he  found,  the 
note  was  transferred  before  maturity.  The  question  in  the  case, 
therefore,  is,  whether  the  finding  that  the  transfer  of  the  note 
was  before  maturity,  is  correct.  If  it  is  not,  the  case  should  be 
re-tried,  that  the  defendant  may  have  such  benefit  as  he  is  en- 
titled to,  from  eyidence  of  payment  at  a  later  period. 
^  When  a  note  has  been  transferred,  in  the  absence  of  eyidence  ^ 
/as  to  the  period  of  the  transfer,  it  will  be  presumed  to  haye  been  I , 
i  before  the  note  became  due.  The  legal  presumption  is  that  \ 
I  the  transfer  was  in  the  usual  course  of  business,  for  a  valuable  / 
V  consideration,  and  before  the  note  was  dishonored.  {Pinkerton 
V.  BaUeyy  8  Wend.  600.  Swift  y.  Tyson,  16  Pet.  1.)  The 
referee  applied  that  presumption  in  the  present  case.  He  ap- 
pears to  have  thought  as  is  now  contended  by  the  plaintiff's 
counsel,  that  the  time  of  the  transfer  stated  in  the  complaint,  is 
immaterial ;  that  the  plaintiff  might  show  it  to  have  been  at  a 
different  time ;  and  that  it  was  established  to  have  been  at  an 
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earlier  period,  by  producing  the  note,  which  was  prima  facie 
evidence  of  the  transfer,  and,  by  the  presumption  referred  to, 
answering  the  purpose  of  evidence  as  to  the  time  the  transfer 
took  place.  Time  stated  in  a  pleading  is  often  not  material ; 
that  is,  it  may  be  departed  from  in  evidence  ;  but  allegations  in 
respect  to  time,  like  all  other  allegations,  are  evidence  against 
the  party  making  them,  as  his  admissions.  And  all  presump- 
tions of  law  in  favor  of  a  party  must  bo  consistent  with  his  alle* 
gations.  None  will  be  indulged  for  his  benefit,  in  opposition  to 
them.  In  this  case,  it  will  not  be  presumed  the  note  was  trans- 
ferred before  its  maturity  on  the  12th  of  January,  when  it  is 
alleged  in  the  complaint  that  the  transfer  was  on  or  about  the 
22d  day  of  February  afterwards.  There  being  no  evidence  as 
to  time,  the  defendant  might  properly  repose  on  the  allegation 
in  the  complaint  on  that  subject,  and  claim  the  benefit  of  a  pay- 
ment to  the  payee  before  that  time. 

My  opinion  is,  that  the  judgment  on  the  report  is  erroneous, 
and  should  be  reversed ;  and  that  a  new  trial  should  be  granted, 
with  costs  to  abide  the  event. 

[Monroe  General  Term,  Beoember  i,  1854.  Johtuon,  WeBes  and  T.  A. 
Strong,  Justices.] 


DoLBEER  VS.  Casey,  executor,  &c. 

A  penoD  having  a  claim  against  the  estate  of  a  deceased  personj  which  has  been 
presented  to,  and  disputed  or  rejected  by,  the  executor,  and  has  not  been  re- 
ibrred,  is  not  obliged  to  commence  an  action  thereon  within  six  months,  merely 
because  the  notice  to  creditors,  to  present  their  daims,  has  not  been  published 
in  more  than  one  newspaper. 

A  pabtication  of  such  notice  in  one  newspaper  printed  In  the  county  is  sufficient, 
unless  the  surrogate  directs  a  publication  in  some  other  paper  or  papers,  also. 

Application  must  be  made  to  the  surrogate,  on  the  subject ;  but  if  he  does  not 
deem  that  a  publication  in  more  than  a  single  paper,  being  one  in  the  county, 
would  aid  the  ot^iect  of  securing  notioe  to  the  creditors,  it  need  not  be  published 
te  any  other. 
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His  order  that  notice  be  published  in  a  specified  paper  in  the  coanty,  without 
mentioning  a  publication  in  any  other,  is  evidence  that  he  did  not  deem  a  publi- 
cation in  other  newspapers  necessary. 


MOTION  by  the  defendant  for  a  new  trial,  upon  exceptions. 
The  plaintiff,  in  his  complaint,  alleged  that  on  the  10th 
day  of  May,  1849,  Baxter  Bowman,  the  defendant's  testator,  in 
his  lifetime,  was  the  husband  of  Abigail  Bowman ;  and  at  the  re- 
quest of  said  Baxter  Bowman,  the  said  Abigail  Bowman  and  the 
infant  children  of  the  said  Baxter  boarded  with  and  were  kept 
by  one  Samuel  Bowman,  and  by  him,  at  the  request  of  the  said 
Baxter,  were  furnished  and  provided  with  food,  provisions  and 
lodging,  washing,  medical  attendance  and  advice,  and  clothing 
necessary  for  their  comfort,  for  the  period  of  six  years,  then 
last  past ;  that  the  said  food,  board,  &c.  during  said  six  years, 
so  furnished  by  the  said  Samuel  Bowman  for  the  wife  and  chil- 
dren of  the  said  Baxter,  during  his  lifetime,  was  reasonably 
worth  the  sum  of  two  thousand  dollars ;  that  said  Baxter  Bow- 
man, during  his  lifetime,  on  the  2d  day  of  May,  1849,  promised 
the  said  Samuel  Bowman  to  pay  to  him  a  reasonable  compensa- 
tion for  the  food,  board,  lodging,  &c.  so  furnished  by  the  said 
Samuel  Bowman  ;  that  after  the  death  of  the  said  Baxter,  on 
the  1st  day  of  May,  1850,  the  defendant,  as  executor  of  the  last 
will  and  testament  of  the  said  Baxter,  promised  to  pay  the  said 
Samuel,  for  the  food,  board,  &c.  so  furnished  to  the  wife  and 
children  of  the  said  Baxter,  during  his  lifetime,  a  reasonable 
compensation ;  that  ^he  said  Baxter  Bowman  died  on  or  about 
the  10th  day  of  May,  1849,  and  that  the  defendant  was,  by  the 
last  will  and  testament  of  said  Baxter  Bowman,  appointed  exec- 
utor thereof;  that  on  the  16th  day  of  July.  1852,  the  said  Sam- 
uel Bowman,  for  a  valuable  consideration  to  him  paid,  sold  and 
assigned  the  said  demand  to  the  plaintiff  in  this  action ;  that 
neither  the  said  Baxter,  during  his  lifetime,  nor  the  said  Lyman 
Casey,  has  paid  said  demand,  nor  any  part  thereof. 

The  plaintiff  alleged  that  there  was  due  to  him  from  the  de- 
jfendant,  executor  as  aforesaid,  upon  and  by  virtue  of  the  demand 
so  sold  and  assigned  to  him  by  the  said  Samuel  Bowman,  the 
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snm  of  two  thousand  dollars,  no  part  of  which  bad  been  paid. 
Wherefore,  the  plaintiff  demanded  judgment  against  the  defend- 
ant for  said  sum  of  two  thousand  dollars,  besides  costs. 

The  defendant,  after  denying  generally,  in  his  answer,  all 
the  allegations  of  the  complaint,  alleged  that  more  than  seven 
years  and  six  months  before  the  said  10th  day  of  May,  1849, 
Abigail  Bowman,  the  wife  of  the  said  Baxter  Bowman,  left  the 
bed  and  board  of  the  said  Baxter  Bowman,  and  refused  to  live 
or  cohabit  with  him ;  that  said  Baxter  Bowman  offered  to  sup- 
port and  provide  for  said  Abigail  in  a  proper  manner  ;  that  said 
Abigail  refused  to  accept  the  provision  so  offered  for  her  support, 
and  left  the  town  of  York,  where  the  said  Baxter  Bowman  resided, 
and  took  up  her  residence  in  the  province  of  Upper  Canada, 
with  the  said  Samuel  Bowman  and  one  Clayton,  the  said  Samuel 
Bowman  being  a  son  of  the  said  Baxter  and  Abigail  Bowman, 
and  said  Clayton  being  a  son-in-law  of  the  said  Baxter  and 
Abigail,  and  the  said  Samuel  Bowman  and  Clayton  then  being 
general  partners  in  business  in  the  province  of  Upper  Canada 
aforesaid ;  that  after  said  Abigail  left  the  bed  and  board  of  said 
Baxter  Bowman  as  aforesaid,  and  more  than  seven  years  and 
six  months  before  the  said  10th  day  of  May,  1849,  Baxter 
Bowman  caused  a  notice,  signed  by  himself,  to  be  published  in 
a  public  newspaper,  printed  and  published  at  Geneseo,  in  the 
county  of  Livingston,  (in  which  said  county  said  Baxter  Bow- 
man then  resided,)  which  notice,  in  substance,  forbade  all  per- 
sons harboring  or  trusting  the  said  Abigail  Bowman  on  account 
of  said  Baxter  Bowman,  as  he,  the  said  Baxter  Bowman,  would 
pay  no  debts  of  her  contracting  after  the  date  of  said  notice ; 
&nd  that  said  notice,  at  the  time  of  its  publication,  came  to  the 
knowledge  of  the  said  Samuel  Bowman.  For 'an  answer  to 
those  parts  of  the  plaintiff's  complaint  in  which  he  claimed  to 
recover  for  the  board,  keeping,  clothing,  food,  provision,  wash- 
ing) lodging)  medical  attendance  and  advice,  and  schooling, 
furnished  to  and  for  the  minor  children  of  said  Baxter  Bowman, 
by  the  said  Samuel  Bowman,  the  defendant  alleged  that  all  the 
children  of  said  Baxter  Bowman  were  more  than  twenty-one 
years  of  age  on  the  10th  day  of  May,  1849,  and  that  each  and 
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all  the  children  of  said  Baxter  Bowman  were  and  had  been  of 
the  age  of  twenty-one  years  and  upwards  on  said  10th  day  of 
May,  1849,  for  the  term  of  over  six  years  then  last  past ;  and 
that  the  said  Baxter  Bowman,  in  his  lifetime,  did  not,  within  six 
years  before  the  10th  day  of  May,  1849,  request  said  Samuel 
Bowman  to  provide  and  furnish  for  his  minor  child  or  children, 
or  any  child  of  said  Baxter  Bowman,  with  board,  keeping, 
clothing,  food,  provision,  washing,  lodging,  medical  attendance 
and  advice,  or  schooling ;  and  that  said  Baxter  Bowman  did  not, 
at  any  time  within  six  years  before  the  day  of  his  death,  to  wit, 
the  said  10th  day  of  May,  1849,  promise  to  pay  said  Samuel 
Bowman  for  any  board,  keeping,  clothing,  food,  provisions, 
washing,  lodging,  medical  attendance  and  advice,  or  schooling, 
furnished  or  provided  by  said  Samuel  Bowman,  for  the  minor 
children  or  any  child  or  children  of  the  said  Baxter  Bowman, 
deceased.  For  a  further  answer  the  defendant  alleged,  that  on 
the  9th  day  of  April,  1850,  and  more  than  six  months  after 
letters  testamentary  were  granted  to  him,  the  defendant,  as 
executor  of  the  last  will  and  testament  of  said  Baxter  Bowman, 
deceased,  made  application  to  the  surrogate  court  of  Livingston 
county,  for  an  order  authorizing  him,  as  executor  as  aforesaid,  to 
cause  a  notice  to  be  published,  according  to  law,  requiring  all 
persons  having  claims  against  said  Baxter  Bowman,  deceased, 
to  present  the  same,  with  the  vouchers  thereof,  to  the  defendant, 
as  executor  as  aforesaid,  at  his  house  in  the  town  of  York,  in 
said  county  ;  that  thereupon  an  order  was  duly  entered  in  the 
surrogate  court,  on  the  said  9th  day  of  April,  in  substance,  as 
follows :  ^'  On  the  application  of  Lyman  Casey,  setting  forth 
that  six  months  and  upwards  has  elapsed  since  he  was  appointed 
executor  of  the  estate  of  Baxter  Bowman,  deceased,  it  is  order- 
ed that  said  executor  insert  a  notice,  once  in  each  week  for  six 
month^  in  the  Livingston  Republican,  requiring  all  persons 
having  claims  against  said  deceased  to  present  the  same  with 
the  vouchers  thereof,  to  the  said  executor,  at  his  house  in  the 
town  of  York,  in  said  county,  on  or  before  the  1st  day  of  No- 
vember next."  That  on  the  11th  day  of  April,  1860,  the  de- 
fendant cai^sed  the  notice  specified  in  said  order  to  be  inserted 
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in  the  said  Livingston  Republican,  a  public  newspaper  published 
at  Geneseo,  in  said  county  of  Livingston,  and  the  same  was 
published  in  said  Livingston  Republican  once  in  each  week  for 
six  months ;  that  on  the  3d  day  of  May,  .1850,  Samuel  Bowman, 
the  assignor  of  the  claim  upon  which  this  action. is  brought, 
presented  the  said  claim  to  this-  defendant,  as  executor  of  the 
last  will  and  testament  of  said  Baxter  Bowman,  deceased,  pur- 
suant to  said  notice,  i^hich  said  claim  was  duly  verified  by  the 
oath  of  the  said  Samuel  Bowman,  and  the  defendant  then  dis- 
puted and  rejected  said  claim,  and  the  same  was  not  referred 
pursuant  to  the  statute  in  such  case  made  and  provided,  and 
no  action  was  commenced  on  said  claim  within  six  months  there- 
after. The  defendant  also  alleged  that  he  had  fully  adminis- 
tered the  goods,  chattels  and  credits  of  said  Baxter  Bow- 
man, deceased,  and  that  there  was  no  money  or  effects  of  said 
deceased^in  his  hands  to  pay  the  claim  of  the  plaintiff. 

The  cause  was  tried  at  the  Livingston  circuit,  in  October, 
1853,  before  Justice  Welles  and  a  jury.  The  plaintiff  proved 
that,  several  years  before  his  death,  Baxter  Bowman,  the  de- 
fendant's testator,  abandoned  his  family,  and  refused  to  provide 
for  them ;  and  that  his  wife,  being  entirely  destitute  of  the 
means  of  support,  was  received  and  supported  by  Samuel  Bow- 
man, the  plaintiff's  assignor.  The  plaintiff  also  proved  the 
value  of  the  necessaries  thus  furnisheoi  to  the  testator's  wife, 
and  the  assignment  of  the  claim  therefor,  by  Samuel  Bowman 
to  the  plaintiff.  The  defendant  gave  in  evidence  an  order  made 
by  the  surrogate  of  Livingston  county,  on  the  9th  of  April, 
1850,  reciting  a  petition  of  the  defendant,  Lyman  Casey,  set- 
ting forth  that  six  months  and  upwards  had  elapsed  since  he 
was  appointed  executor  of  the  estate  of  Baxter  Bowman,  de- 
ceased ;  and  directing  said  executor  to  insert  a  notice,  once  in 
each  week  for  six  months,  in  the  Livingston  Republican,  requir- 
ing all  persons  having  claims  against  the  deceased  to  present 
the  same,  with  the  vouchers,  to  the  said  executor,  on  or  before 
the  1st  day  of  November  then  next.  The  publication  of  a  notice 
of  this  order  in  the  livingston  Republican,  once  in  each  week, 
fbr  six  months,  commencing  on  the  11th  of  April,  1850,  was 
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^so  proved.  The  defendant  also  proved,  that  about  the  1st  of 
May,  1850,  Samuel  Bowman  presented  a  bill  to  the  executor 
for  the  support  of  the  testator's  wife ;  and  that  the  executor  ob- 
jected to  the  account,  and  refused  to  pay  it.  This  action  was 
commenced  on  the  18th  of  August,  1852.  Letters  testamentary 
were  issued  to  the  defendant  on  the  8th  of  October,  1849. 

The  testimony  being  closed,  the  defendant's  counsel  requested 
the  judge  to  charge  the  jury  that  if  they  h^lieved,  from  the  evi- 
dence, that  the  demand  for  the  support  of  the  testator's  wife 
was  presented  to  the  defendant  as  executor,  after  the  public 
cation  of  the  notice  to  creditors,  and  more  than  six  months 
before  the  commencement  of  this  action,  and  was  disputed  oi* 
rejected  by  the  executor,  that  then  the  plaintiff  was  barred 
from  maintaining  any  action  thereon.  The  judge  refused  so  to 
charge  the  jury,  but  charged,  that  inasmuch  as  the  defendant 
had  not  shown  that  said  notice  to  creditors  was  published  in 
more  than  one  mewspaper  for  the  space  of  six  months,  the  stat- 
ute requiring  an  action  to  be  commenced  within  six  months 
after  a  claim  is  presented  to  an  executor  and  disputed  or  re- 
jected by  him,  did  not  apply  to  this  case.  The  defendant's 
coi  nsel  excepted  to  the  charge,  and  to  the  refusal  to  charge  as 
requested.  The  counsel  for  the  defendant  further  requested 
the  judge  to  charge,  that  the  plaintiff  was  not  entitled  to  re- 
cover any  thing  for  the  support  of  the  testator's  wife  prior  to 
September,  1845,  because  it  appeared  that  up  to  that  time  she 
was  supported  by  the  joint  funds  of  Wm.  E.  Clayton  and  Sam- 
uel Bowman,  and  the  plaintiff  did  not  show  any  title  to  Clay- 
ton's interest  in  the  demand.  The  judge  refused  so  to  charge, 
but  charged  that  if  the  plaintiff  was  entitled  to  recover  at  all, 
he  was  entitled  to  recover  for  the  support  of  Mrs.  Bowman 
for  six  years  next  previous  to  her  death.  To  which  charge 
and  refusal  the  defendant  excepted.  The  jury  found  a  verdict 
for  the  plaintiff  for  $849. 

jR.  P.  Wisner,  for  the  plaintiff. 

KeUejf  4*  IhviSf  for  the  defendant 
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Bf/  the  Court,  T.  B.  Strong,  J.  The  omission  and  refusal 
of  the  deceased  to  provide  for  his  wife  was  fully  proved ;  and 
the  motion  for  a  nonsuit  was  properly  denied.  He  declared  he 
would  not  provide  for  his  family,  and  abandoned  them.  The 
wife  was  in  actual  want,  when  she  was  received  and  taken 
care  of  by  the  assignor  of  the  plaintiff. 

The  question  presented  upon  the  refusal  of  the  justice  to 
charge  as  first  requested  is,  whether  an  executor  or  adminis- 
trator is  entitled  to  the  benefit  of  the  six  month's  limitation 
prescribed  by  §  38  of  2  R.  S.  p.  89,  for  the  commencement  of  an 
action  upon  a  claim  presented  to  and  disputed  or  rejected  by 
him,  and  which  has  not  been  referred,  when  a  notice  to  cred- 
itors under  §  34,  (Id.  p.  88,)  to  present  their  claims,  has  not 
been  published  in  more  than  one  newspaper.  It  was  proved 
that  letters  testamentary  were  issued  to  the  defendant,  as  ex- 
ecutor, by  the  county  judge  of  Livingston  county,  acting  as 
surrogate,  on  the  8th  of  October,  1849 ;'  that  on  the  9th  of 
April,  1850,  an  order  was  duly  made  by  the  same  officer,  that 
the  defendant  insert  a  notice,  once  in  each  week  for  six  months, 
in  the  Livingston  Republican,  requiring  all  persons  having 
claims  against  the  deceased,  to  present  the  same,  d&c,  on  or  be- 
fore the  first  day  of  November  then  next ;  and  that  a  notice  was 
published  in  said  paper  as  required  by  the  order,  once  in  each 
week  for  six  months,  commencing  the  11th  day  of  April,  1850. 
And  evidence  was  given,  tending  to  prove  that  about  the  first 
of  May,  1850,  the  demand,  which  is  the  subject  of  the  action, 
was  presented  to  the  defendant  and  rejected  by  him.  By  i  84, 
referred  to,  '^any  executor  or  administrator,  at  any  time,  at 
least  six  months  after  the  granting  of  the  letters  testamentary 
or  of  administration,  may  insert  a  notice,  once  in  each  week  for 
six  months,  in  a  newspaper  printed  in  the  county,  and  in  so 
many  other  newspapers  as  the  surrogate  may  deem  most  likely 
to  give  notice  to  the  creditors  of  the  deceased,  requiring  all  per* 
sons  having  claims  against  the  deceased,  to  exhibit  the  same, 
with  the  vouchers  thereof,  to  such  executor  or  administrator,  at 
the  place  of  his  residence  or  transaction  of  business,  to  be  speci* 
fied  in  such  notice,  at  or  before  the  day  therein  named,  which 
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shall  be  at  least  six  months  from  the  day  of  the  first  publica- 
tion of  such  notice."  Upon  the  construction  given  to  this  sec- 
tion at  the  trial,  a  publication  of  the  notice  in  at  least  two 
newspapers  is  requisite,  in  order  to  comply  with  it — one  pub- 
lished in  the  county,  or  if  there  is  none  therein,  in  an  adjoining 
county,  by  i  10,  (2  R,  S.  562,)  and  one  or  more  other  newspar 
pers — ^so  many  more  "as  the  surrogate  may  deem  most  likely  to 
give  notice,"  &c. — ^but  he  must  designate  one  other,  either  in 
the  same  county  or  elsewhere.  This,  in  my  opinion,  is  not  the 
spirit  of  the  provision.  As  I  understand  it,  a  publication  in  a 
newspaper  in  the  county  is  sufficient,  unless  the  surrogate  directs 
a  publication  also  in  some  other  paper  or  papers.  Application 
must  be  made  to  the  surrogate  on  the  subject ;  but  if  he  does 
not  deem  that  a  publication  in  more  than  a  single  paper,  being 
one  in  the  county,  would  aid  the  object  of  securing  notice  to  the 
creditors,  it  need  not  be  published  in  any  other.  His  order,  that 
notice  be  published  in  a  specified  paper  in  the  county,  without 
referring  to  a  publication  in  any  other,  is  evidence  that  he  did 
not  deem^  that  publication  in  other  newspapers  would  be  of  ser- 
vice. The  legislature  designed  to  leave  it  to  the  surrogate  to 
determine,  in  view  of  the  object  to  be  accomplished,  of  notice  to 
creditors,  whether  a  publication  in  any  paper  beyond  a  single 
one  in  the  county,  should  be  made.  And  this,  so  far  as  I  know, 
is  the  practical  construction  which  has  been  given  to  this  sec- 
tion by  surrogates  generally. 

The  refusal  to  charge  as  secondly  requested,  was  correct 
Although,  for  a  portion  of  the  period  covered  by  the  plaintiff's 
demand,  the  wife  was  supported  from  the  joint  funds  of  the 
assignor  of  the  plaintiff  and  his  copartner,  and  it  was  under  an 
agreement  that  their  respective  families  should  be  provided  for 
from  that  source,  the  assignor  must  be  deemed  to  have  supported 
her.  Each  partner  was  authorized  to  take  of  the  partnership 
property  and  funds  to  support  his  family,  but  each  supported 
his  own  family  as  much  as  if  he  had  used  his  own  private  funds  for 
the  purpose.  An  individual  right  to  take  from  company  funds 
and  effects  for  family  purposes,  was,  by  agreement,  possessed 
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by  each  partner.    The  right  of  each  was  allowed,  in  considera- 
tion of  his  conceding  a  like  right  to  the  other. 

My  conclusion  is,  that  a  new  trial  should  be  granted,  with 
costs  to  abide  the  event. 

[Monroe  Gjsneril  Term,  December  4, 1864.    Johnson,  WeUes  and  T.  R, 
Strong,  Justices.] 


Robinson  vs.  Wiley. 

The  exemption  of  real  estate  from  sole  upon  execution,  created  by  filing  a  notice 
under  the  "  Homestead  Exemption"  act,  is  not  an  incumbraitee,  claim,  or  lien 
on  the  premises. 

Accordingly,  where  a  party,  on  appl3ing  for  credit,  represented,  in  substance,  that 
thcix:  was  no  incumbrance,  claim,  or  lien  on  his  proiierty,  except  a  mortgage 
of  from  S300  to  S400,  although  he  had  in  fact  previously  filed  a  notice  in  the 
clerk's  office  claiming  to  hold  the  premises  as  a  homestead,  under  the  act  of 
Api*il  10,  1850,  exempting  homesteads  ftx>m  sale  under  execution,  Held  that 
he  was  not  thereby  estopped  from  insisting  upon  the  exemption  of  the  prem- 
ises fVom  sale  imdor  a  judgment  recovered  for  the  debt  contracted  uix)n  the 
&ith  of  such  representatioDS. 

APPEAL  by  the  defendant  from  a  judgment  entered  upon 
the  report  of  a  referee.  The  following  facts  were  found  by 
the  referee :  That  on  the  2d  day  of  January,  1854,  Oren  Sage 
and  Edwin  Pancost  recovered  a  judgment  against  the  defendant, 
which  was  duly  docketed  on  that  day  in  the  clerk's  office  of  Mon- 
roe county,  for  $337.29  damages  and  costs,  and  that  a  transcript 
of  the  docket  was  filed  in  the  clerk's  office  of  the  county  of  Gen- 
esee on  the  3d  day  of  the  same  month  of  January ;  that  the 
same  parties  recovered  another  judgment  in  this  court  against 
the  defendant,  on  the  10th  day  of  February,  1854,  for  $332.21 
damages  and  c^sts,  which,  on  the  same  day,  was  duly  docketed 
in  the  clerk's  office  of  the  said  county  of  Genesee  ;  that  the  con- 
sideration of  both  of  these  judgments  was  for  goods  sold  and 
delivered  by  the  plaintiffs  therein  named  to  the  defendant,  upon 
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the  faith  of  the  representation  made  to  them,  in  substance,  by 
the  defendant,  that  he  t? as  worth  from  $2500  to  $3000  over  and 
above  his  debts,  and  that  a  certain  lot,  with  a  house  and  shop 
thereon,  owned  by  him,  and  situated  in  the  village  of  Pembroke, 
in  the  said  county  of  Genesee,  was  unincumbered  except  by  a 
mortgage,  upon  which  was  to  become  due  and  payable  thereafter, 
in  annual  installments,  the  sum  of  $300  or  $400,  and  that  there 
was  no  other  claim  or  incumbrance  thereon  ;  that  this  represen- 
tation was  false,  and  known  to  be  so  by  the  defendant  at  the 
time  it  was  made  ;  that  he  was  then  wholly  insolvent,  and  that 
he  had  previously  filed  papers  in  the  clerk's  office  of  the  said 
county  of  Genesee,(a)  sufficient  in  form  to  exempt  $1000  in 
value  of  the  said  premises  from  sale  or  liability  upon  execution 
against  him,  under  the  act  entitled  "  An  act  to  exempt  from  sale 
on  execution  the  homestead  of  a  householder  having  a  family," 
passed  April  10,  1850,(6)  which  fact  at  the  times  when  the  said 
goods  were  so  sold  and  delivered  to  the  defendant  was  unknown 
to  the  said  Qren  Sage  and  Edwin  Pancost,  who  resided  and  were 

(a)  The  following  is  the  notice  which  was  filed :  "By  these  presents,  notice 
is  giren  that  Julius  Wiley  and  Adelaide  Wiley,  of  the  to^vn  of  Pembroke,  in  the 
county  of  Genesee  and  state  of  New  York,  householders,  and  having  a  family, 
and  being  the  owners  of  the  premises  hereinafter  dcsaibed,  and  occupying  the 
same  as  a  residence,  design  and  intend  to  hold  said  premises  as  exempt  fVom  levy 
and  sale  under  execution,  under  and  by  yirtue  of  the  act  of  the  legislature  of  the 
state  of  New  York,  entitled  "  An  act  to  exempt  fVom  levy  and  sale  under  exe- 
cution the  homestead  of  a  householder  having  a  fkmily,"  passed  the  lOtb  day  of 
Apiil,  1850 ;  and  that  in  respect  to  said  premises,  we  intend  to  and  shall  avail 
ourselves  of  all  the  benefits,  advantages  and  provisions  secured  or  provided  by 
said  act.  (Here  follows  a  description  of  the  premises.)  In  witness  whereof," 
dx.    (Signed  by  the  parties.) 

(&)  Laws  of  1860,  p.  409.  The  first  section  of  the  act  declares  that,  in  addi- 
tion to  the  property  previously  exempt  by  law  fVom  sale  under  execution,  there 
shall  be  exempt  from  such  sale  for  debts  hereafter  contracted,  the  lot  and  build- 
ings thereon,  occupied  as  a  residence,  and  owned  by  the  debtor,  being  a  house- 
holder, and  having  a  &mily,  to  the  value  of  SIOOO.  The  second  section  provides 
that,  to  entitle  any  property  to  such  exemption,  a  notice  that  the  same  is  designed 
to  be  held  as  a  homestead  under  the  act,  shall  be  executed  and  acknowledged  by 
the  owner,  which  shall  contain  a  AiU  description  thereof,  and  shall  be  rccoi-ded  in 
the  office  of  the  clerk  of  the  county,  in  a  book  to  be  provided  fbr  that  purpose, 
and  known  as  the  "  Homestead  Exemption  Book." 
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doing  business  in  the  city  of  Rochester  ;  that  the  said  judgments 
were  duly  and  absolutely  assigned  to  the  plaintiff  by  the  said 
Sage  and  Pancost  before  the  commencement  of  this  action,  togeth- 
er with  all  claims  and  rights  of  action  growing  out  of  the  sale 
of  the  said  goods,  and  the  said  representations,  or  incident  to  the 
said  judgments.  Upon  these  facts  the  referee  found,  as  matter 
of  law,  that  the  plaintiff  was  entitled  to  a  judgment  in  this  ac- 
tion, that  the  said  judgments  in  favor  of  Sage  and  Pancost,  and 
each  of  them,  were  entitled  to  a  priority  over  the  claim,  lien  or 
incumbrance  created  by  the  filing  of  the  papers  to  exempt  the 
said  premises  from  sale  upon  execution  under  the  act  aforesaid ; 
and  that  such  claim,  lien  or  incumbrance  ought  to  be  postponed 
to  the  lien  created  by  the  docketing  and  the  filing  of  the  tran- 
script of  the  docket  of  the  first  mentioned  judgment,  and  by  the 
docketing  of  the  judgment  secondly  mentioned ;  and  he  ordered 
judgment  accordingly,  with  costs. 

Angle  4*  Trimmer^  for  the  appellant. 

£.  A.  Hap/Uns,  for  the  respondents. 

By  the  Court,  T.  R.  Strong,  J.  Assuming  that  the  goods, 
for  the  price  of  which  the  notes,  upon  which  the  judgments 
were  recovered,  were  given,  were  sold  upon  the  fiiith  of  a  false 
and  firaudulent  representation  by  the  defendant,  that  he  was 
worth  $2500  to  $8000,  over  and  above  his  debts,  it  forms  no 
sufficient  ground  for  giving  the  judgments  priority,  in  respect 
to  the  real  estate  mentioned  in  the  complaint,  to  the  exemption 
thereof  from  sale  on  execution,  which  had  been  secured  under 
chapter  260  of  the  laws  of  1850,  and  was  in  force  at  the  time 
of  the  sale.  If  fraud,  in  regard  to  the  defendant's  pecuniary 
ability  generally  in  contracting  the  debt,  would  entitle  the 
creditors  to  such  a  preference,  I  do  not  perceive  why  they  would 
not  be  equally  entitled  to,  and  why  the  plaintiff  might  not  have 
claimed,  in  this  action,  a  preference  over  the  exemptions  allowed 
by  the  revised  statutes,  and  chapter  157  of  the  laws  of  1842,  as 
to  personal  property.    It  was  at  least  necessary,  to  a  sufficient 
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basis  for  the  priority  claimed,  that  it  should  appear  the  defend- 
ant, at  the  sale,  willfully  misrepresented  as  to  the  existence  at 
that  time  of  the  exemption  of  the  real  estate  from  execution,  and 
that  the  sellers  were  thereby  misled.  He  must  have  procured 
the  sale  of  the  goods,  by  inducing  the  sellers  to  believe  that  the 
premises  were  not  protected  from  seizure  and  sale  by  execution, 
so  that  it  would  be  inequitable,  and  operate  as  a  fraud  upon  them, 
if  he  should  be  allowed  to  set  up  this  exemption.  The  princi- 
ple which  must  be  invoked  in  this  case  is  that  of  an  estoppel  in 
pais  ;  and  unless  a  case  is  made  in  regard  to  the  land,  to  which 
that  principle  is  applicable,  the  plaintiff  cannot  recover. 

It  is  alleged  in  the  complaint  that  the  defendant  represented 
at  the  sale,  among  other  things,  that  the  real  estate  was  incum- 
bered by  mortgage  only  to  the  'extent  of  about  $300  or  $400, 
and  that  no  other  claims  or  liens  upon  it  existed;  that  this 
representation  was  false,  and  known  by  the  defendant  to  be  so, 
and  was  made  with  intent  to  deceive  the  sellers  of  the  goods, 
and  that  the  sale  was  made  by  the  sellers  on  the  faith  of  the 
representations.  The  falsity  of  this  representation  is  alleged  to 
consist  in  the  fact,  that  the  defendant  had  previously,  in  pursu- 
ance of  the  act  of  1850,  secured  the  exemption  of  the  premises 
from  execution.  The  evidence  at  the  trial  fully  sustains  the 
allegations  in  the  complaint  as  to  the  representations  and  the 
reliance  upon  them  by  the  sellers,  and  shows  that  the  defendant 
has  a  wife  and  minor  childrenj  and  resides  on  the  premises.  It 
also  proves  that  a  notice,  signed  by  the  defendant  and  his  wife, 
.  such  as  is  specified  in  the  second  section  of  the  act  of  1850 
aforesaid,  was  filed  and  recorded  as  therein  required.  And  the 
referee  has  found  substantially  the  same  facts^  but  he  has  not 
found,  nor  is  it  proved,  except  as  it  may  be  inferred  from  the 
facts  above  stated,  that  the  defendant  misrepresented  as  afore- 
said in  regard  to  the  real  estate  with  intent  to  deceive  the  sellers 
of  the  goods. 

Is  the  defendant,  within  the  doctrine  of  estoppels  in  paisy 
precluded  by  his  conduct  from  insisting  tipon  the  exemption  of 
the  premises  from  execution,  as  to  the  judgments.  His  repre- 
sentation was,  in  substance,  that  there  was  no  incumln'aiice, 
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daim  or  lien  on  the  premises,  except  a  mortgage  of  from  $300 
to  $400.  It  is  not  alleged  that  there  was  any  other,  beyond 
the  statute  exemption.  Was  this  an  incumbrance,  claim  or  lien? 
It  is  impossible,  I  think,  to  maintain  that  it  was.  The  defend- 
ant was  none  the  less,  because  of  that  exemption,  the  owner  of 
the  entire  estate  in  the  premises.  His  power  of  disposition 
thereof,  subject  to  the  mortgage,  was  not  thereby  in  any  degree 
impaired.  The  statute  merely  protected  him  in  the  enjoyment 
of  the  same  as  against  the  executions  of  his  creditors.  No  right 
to  or  interest  in  them,  as  against  his  rights,  was  acquired  by 
any  other  person.  An  incumbrance  on  land  is  a  charge  or 
burden  upon  it  in  favor  of  some  other  person  than  the  owner. 
A  claim  upon  land,  or  a  lien  thereon,  within  the  meaning  of 
those  terms  in  the  representation,  is  nothing  short  of  an  incum- 
brance. It  is  an  interest  or  right  of  one  person  attaching  to  an 
estate  belonging  to  another. 

It  is  insisted,  on  the  part  of  the  plaintiff,  that  if  this  exemp- 
tion was  not  strictly  and  literally  an  incumbrance,  it  was  so 
substantially ;  that  it  will  have  the  effect  of  an  incumbrance  as 
to  the  judgments,  if  the  defendant  shall  be  permitted  to  avail 
himself  of  it ;  and  that  the  substance  of  the  representations  as 
to  the  real  estate  was,  and  that  the  defendant  designed  by  it  to 
convey  the  idea,  that  the  premises  could  be  relied  on  by  the 
sellers  as  a  means  of  enforcing  payment  of  their  debt.  Fraud 
by  the  defendant — an  intention  T)y  him  to  deceive  the  sellers  by 
this  representation — is  an  essential  element  of  this  position.  If 
the  representation  is  susceptible  of  two  constructions,  one  of 
which  is  consistent  with  the  truth,  and  the  other  not,  the  latter 
should  not  be  adopted  in  support  of  the  plaintiff's  claim  to  an 
estoppel,  unless  it  appears  there  was  a  fraudulent  motive.  The 
representation,  in  that  sense,  must  have  been  intentionally  false, 
and  designed  to  mislead.  Fraud  is  not  to  be  presumed ;  it  must 
foe  proved.  The  evidence  in  the  case  will  not  warrant  the  con- 
clusion that  the  defendant  intended  to  misrepresent  and  mislead, 
by  this  representation.  The  conversation  between  the  defend- 
ant and  the  sellers  was  in  regard  to  his  pecuniary  ability ;  not 
to  the  state  of  his  property  in  respect  to  their  ability  to  enforce 
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payment  by  legal  proceedings.  It  was  in  relation  to  the  former 
subject  that  the  representation  was  made.  As  to  that  sabject, 
it  was  both  literally  and  substantially,  in  its  letter  and  spirit, 
correct. 

As  these  ^  views,  if  sound,  are  decisive  of  the  case,  it  is  not 
necessary  to  consider  any  of  the  other  questions  raised. 

The  judgment  appealed  from  must  be  reversed,  with  costs. 

[Monroe  General  Term,  December  4,  1854.  Johnson,  WeUes  and  T.  R. 
Strong,  Justices.] 


O'Neil  vs.  The  New  York  State  Agricultural  Society. 

A  state  agricnltnral  society,  previons  to  one  of  its  annual  fairs,  issued  and  cir« 
cnlated  a  handbill  containing,  among  other  things,  these  words,  "  Articles  for 
exhibition  should  be  carefully  labeled  with  the  owner's  name  and  residence, 
and  may  be  directed  to  Mr.  J.  P.  F.,  Rochester,  who  will  take  charge  of  them, 
and  deliver  them  at  the  show  grounds,  if  they  are  sent  in  time  and  notice 
given  him."  J.  P.  F.  was  the  local  secretary  of  the  society,  in  Rochester,  and 
ZB  such,  aided  in  the  preparations  for  the  &ir.  Held,  that  the  true  construc- 
tion of  the  handbill  was,  that  J.  P.  F.  had  been  appointed  by  the  society  to 
take  charge  of,  and  deliver,  such  articles  as  were  labeled  and  directed  as  speci- 
fied, if  sent  in  time,  by  any  of  the  usual  public  modes  of  transportation,  and 
notice  was  given  to  him ;  and  that  no  charge  would  be  made  to  owners  or  ex- 
hibitors for  that  service. 

Held  also,  that  the  society  was  liable  to  a  person  employed  by  J.  P.  F.  to  tran»- 
port  articles  fVom  the  rail  road  depot  to  the  place  of  exhibition. 

It  is  not  necessary  for  a  party  to  except  to  the  report  of  a  referee,  as  to  his  con- 
clusion of  law  or  otherwise,  in  order  to  entitle  him  to  a  review,  at  a  general 
term,  of  the  questions  of  fkct  or  of  law,  upon  a  case. 

THIS  was  an  appeal  by  the  plaintiff  from  a  judgment  entered 
upon  the  report  of  a  referee.  The  action  was  brought  to 
recover  of  the  defendants,  the  value  of  the  work,  labor  and  ser- 
vices of  the  plaintiff,  consisting  in  the  drawing  and  transporta- 
tion by  him  of  agricultural  implements,  d&c.  from  the  rail  road 
depot,  in  the  city  of  Rochester,  to  the  fair  grounds  of  the  de« 
fendantSj  at  Us  annual  exhibition  and  state  fair,  held  in  said  city 
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in  September,  1851.    The  value  of  the  services  rendered  by 
the  plaintiff  was  agreed  by  the  parties  to  be  $110.75. 

The  following  facts  were  found  by  the  referee  :  That  in  the 
summer  of  the  year  1851,  the  defendant  appointed  one  James 
P.  Fogg,  of  the  city  of  Rochester,  its  local  secretary  in  the  said 
city,  to  perform  certain  duties  pertaining  to  such  office,  prepara- 
tory to  and  in  connection  with  a  state  fair,  shortly  before  that 
time  appointed  by  the  defendant  to  be  held  at  the  said  city  of 
Rochester,  in  the  month  of  September  then  next  ensuing.  That 
such  fair  was  held  by  the  defendant  at  Rochester,  in  the  said 
month  of  September,  and  from  the  time  of  his  said  appointment, 
to  and  during  said  fair,  the  said  Fogg  acted  as  the  local  secre- 
tary of  the  defendant  in  Rochester,  and  as  such,  aided  and  as- 
sisted  in  the  preparations  for  said  fair,  and  superintended  the 
construction  of  some  of  the  buildings  and  erections  for  the 
reception  and  display  of  articles  sent  to  said  fair  for  exhibition. 
That  several  days  before  said  fair  was  held,  the  defendant  pub- 
lished and  posted  in  many  public  places  in  Rochester,  a  card  or 
handbill,  containing  a  notice  to  the  public,  of  the  time  and  place 
that  said  fair  would  be  held ;  and  containing  also,  among  other 
things,  these  words :  "  Articles  for  exhibition  should  be  care-> 
fully  labeled  with  the  owners  name  and  residence,  and  may  be 
directed  to  Mr.  J.  P.  Fogg,  Rochester,  who  will  take  charge  of 
them,  and  deliver  them  at  the  show  grounds,  if  they  are  sent 
in  time  and  notice  given  him."  That  after  the  publication  of 
said  handbill,  and  before  the  commencement  of  the  fair,  the  said 
Fogg  entered  into  an  arrangement  with  the  plaintiff,  by  which 
the  plaintiff  agreed  to  convey  all  property  that  should  arrive  in 
the  city  of  Rochester  by  rail  road,  for  exhibition  at  the  fair, 
directed  to  the  care  of  said  Fogg,  to  the  grounds  in  the  city  of 
Rochester,  where  the  iair  was  appointed  to  be  held.  And  the 
said  Fogg  agreed  to  settle  with  the  plaintiff  for  the  cartage  or 
conveyance  of  said  property  as  aforesaid,  at  the  close  of  the  fair, 
by  giving  to  the  plaintiff  his  (the  said  Fogg's)  check  for  the 
amount  of  said  cartage.  That  in  pursuance  of  such  arrange- 
ment, the  plaintiff  carted  and  conveyed  property  that  arrived  in 
Rochester  by  rail  road,  for  exhibition  at  said  fair,  directed  to 
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the  care  of  said  Fogg,  from  the  depot  of  the  Rochester  and 
Syracuse  Rail  Road  Company,  to  the  said  fair  grounds,  to  the 
amount  of  one  hundred  and  ten  dollars.  On  these  facts  the 
referee  held,  as  matter  of  law,  that  the  plaintiff  was  not  en- 
titled to  recover  against  the  defendant  in  this  action,  and  had 
no  cause  of  action  against  him. 

iK  Mathews^  for  the  plaintiff. 

7.  H.  Martindale,  for  the  defendant. 

By  the  Court,  T.  R.  Strong,  J.  The  fair  construction  of  the 
clause  in  the  showbill  published  by  the  defendants  for  their  annual 
fair,  then  about  to  be  held,  in  respect  to  labeling  and  directing 
articles  for  the  exhibition,  and  the  taking  charge  and  delivery 
of  them  at  the  show  grounds,  is,  that  Mr.  Fogg  had  been  ap- 
pointed by  the  defendants  to,  and  would  take  charge  of,  and  so 
deliver  such  articles  thus  labeled  and  directed,  if  sent  in  time  by 
any  of  the  usual  public  modes  of  transportation,  and  notice  was 
given  to  him ;  and  that  no  charge  would  be  made  to  owners  of 
exhibitors  for  that  service.  The  defendants  had  an  interest  in 
obtaining  articles  for  the  exhibition  ;  the  attractions  of  the  fair, 
and  the  amount  of  receipts  for  admission  to  the  grounds,  would 
depend  upon  the  articles  exhibited ;  and  this  clause  was  mani- 
festly designed  as  an  inducement  to  persons  having  articles 
suitable  for  the  exhibition,  to  forward  them  for  that  purpose. 
In  consideration  of  the  sending  such  articles,  and  complying 
with  the  conditions  prescribed,  the  defendants  engaged  to  take 
charge  of  the  articles,  and  deliver  them  at  the  place  of  exhibi- 
tion, thus  relieving  exhibitors  firom  the  trouble  and  expense  of 
attending  to  it  personally,  or  employing  some  person  to  do  it. 

The  evidence  in  the  case,  of  the  appointment  of  Mr.  Fogg  as 
local  secretary  of  the  defendants,  and  of  the  duties  assigned  to 
and  the  services  performed  by  him,  clearly  proves  that  he  was 
the  agent  of  the  defendants,  among  other  things,  to  receive  and 
deliver  at  the  show  grounds  articles  designed  for  exhibition. 
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and  that  he  acted  as  such,  and  is  in  perfect  harmony  with  the 
construction  above  given  to  the  clause  referred  to. 

It  is  apparent  that,  in  employing  the  plaintiff  to  transport 
articles  from  the  rail  road  depot  to  the  place  of  exhibition,' 
Mr.  Fogg  acted  as  agent  of  the  defendants.  This  is  evident 
from  the  fact  that  he  was  their  agent,  and  had  ample  powers 
to  make  the  contract  for  them,  in  connection  with  the  con- 
tract itself,  which  related  to  the  property  that  had  arrived,  and 
all  that  might  arrive  at  the  freight  house  for  the  exhibition, 
and  the  fact  that  there  is  nothing  to  show  he  had  any  personal 
interest  in  the  matter,  or  that  he  intended  to  incur  any  per- 
sonal responsibility.  His  promise  that  he  would  give  a  check 
at  the  close  of  the  &ir  for  the  amount  of  the  cartage,  does  not 
indicate  such  an  intention.  The  promise  would  have  been 
satisfied  by  his  check  as  agent 

It  was  not  necessary  for  the  plaintiff  to  except  to  the  report 
of  the  referee,  as  to  his  conclusions  of  law  or  otherwise,  in  or- 
der to  entitle  the  plaintiff  to  a  review,  at  a  general  term  of  this 
court,  of  the  questions  of  fact  or  of  law,  upon  a  case.  {Code^ 
H  272,  268,  848.) 

My  opinion  is,  that  the  referee  erred  in  deciding  that  the 
defendants  were  not  liable ;  and  that  the  judgment  upon  his 
report  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event 

[Monroe  Oeneeal  Teem,  December  4,  1864.  Johmanj  Welles  and  T.  JR. 
Strong,  Justices.] 
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Hartwell  and  others  vs.  Armstrong  and  others. 

The  court  will  not  be  justified  in  interfering  by  the  summary  process  of  ii^mio- 
tion  to  resti-ain  the  proceedings  of  commissioners  appointed  by  an  act  of  the 
legislature,  for  draining  swamp  lands,  even  though  the  commissioners  err  in 
judgment,  in  respect  to  the  manner  of  performing  their  duties. 

Unless  the  commissioners  are  violating  the  plain  and  manifest  intent  and  object 
of  the  statute,  Or  are  proceeding  in  bad  fkith,  the  court  will  not  interpose  its 
authority,  to  suspend  the  work. 

It  is  now  well  settled  that  the  right  of  eminent  domain  remains  in  the  govern- 
ment, or  in  the  aggregate  body  of  the  people  in  their  sovereign  capacity ;  and 
they  have  the  right  to  resume  the  possession  of  lands  in  the  manner  directed 
by  the  organic  and  the  statute  law  of  the  state,  whenever  the  public  interest 
requires  it. 

And  it  is  for  the  legislature  to  judge  of  the  degree  of  necessity  which  exists  for 
the  exercise  of  the  right  of  eminent  domain. 

To  authorize  the  exercise  of  this  right,  it  is  not  requisite  that  the  use  and  benefit 
to  be  derived  shall  be  universal,  nor,  in  the  largest  sense,  even  general. 
Though  confined  to  a  particular  district,  it  may  still  be  pvJblic. 

And  though  some  parties  are  more  benefited  than  others,  this  forms  no  objectioa 
to  the  use,  if  the  public  interest  and  convenience  are  thereby  subserved. 

An  act  authorizhig  commissioners  to  enter  upon  and  appropriate  the  lands  of 
individuals,  for  the  purpose  of  draining  a  swamp,  is  a  lawful  exercise  of  the 
right  of  eminent  domain,  and  the  taking  of  such  lands,  so  fkr  as  neccsaxy,  is 
a  lawful  taking  of  the  same  for  a  public  use. 

Bat  there  is  an  important  condition  connected  with  the  exercise  of  the  power  of 
liking  private  property  for  public  use,  by  the  government,  viz.  the  necessity 
of  providing  a  just  compensation  to  the  owner. 

TbiB  condition  is  fundamental  and  imperative,  and  can  only  be  satisfied  by  mak- 
ing such  provision  as  shall  be  in  truth  just,  or,  in  other  ii^ords,  adequate  and 
compensatory. 

Wbere  an  act  of  the  legislature,  authorizing  the  dramage  of  a  swamp,  provided 
Ihat  the  damages  or  compensation  to  be  made  to  the  owners  of  lapds  which 
should  be  entered  upon  and  taken,  should  be  collectible  and  payable  by  assess- 
ing the  same  upon  the  several  owners  of  ike  land  drained^  according  to  the 
number  of  acres  respectively  owned  by  each ;  Held,  that  this  was  not  thf^jutt 
compensation  contemplated  and  required  by  the  constitution ;  and  that  couse^ 
qnently  the  act  was  uncoostitutional  and  void. 


rllS  action  was  brought  by  several  owners  of  land  in  what 
is  called  the  Rome  swamp,  against  the  defendants  as  commis- 
eioners  for  draining  the  swamp,  appointed  by  the  act  of  April, 
17|  1854,  {Laws  of  1854,  ch.  896,)  to  restrain  their  proceedings. 


ONEIDA— DECEMBER,  1854.  167 

Hartwell  v.  Armstrong. 

The  complaint,  in  addition  to  averring  that  the  act  was  unoonsti- 
tational,  because  it  assumed  to  take  private  property  for  public 
purposes,  and  also  provided  no  compensation  to  the  proprietors 
of  the  land  taken,  alleged  that  the  defendants  were  proceeding 
improperly  in  the  work,  and  to  the  injury  of  the  plaintiffs  ;  and 
acme  testimony  was  taken  on  that  head. 

Frost  4*  Jenkins,  for  the  plaintiffs. 

ft 

C  Comstock,  for  the  defendants. 

Bacon,  J.  The  grounds  on  which  the  plaintiffs  ask  the  re- 
lief to  which  they  suppose  themselves  entitled  are  two  fold. 
FHrst,  they  allege  that  the  proceedings  of  the  defendants  are 
calculated  to  do  incalculable  injury  to  the  farms  of  the  plaintiffs, 
by  cutting  off  and  dryiiig  up  their  springs,  and  destroying  the 
growth  of  their  young  timber,  and  that  these  proceedings  are 
conducted  in  bad  faith  and  with  the  intent  to  injure  the  plain- 
tiffs, and  benefit  the  lands  of  other  parties  not  contributing  to 
the  expense  of  the  work ;  and  secondly,  they  insist  that  the  act 
under  which  the  defendants  are  assuming  to  perform  the  work 
in  question  is  unconstitutional  and  void,  as  depriving  the  plain- 
tiffs of  their  property,  not  for  any  public  use,  and  without  pro- 
viding them  a  just  compensation  therefor. 

I  shall  spend  no  time  upon  the  first  branch  of  the  plaintiffs' 
ease,  because  there  is  no  evidence  whatever  before  me  tending 
to  show  that  the  defendants  are  acting  in  bad  faith ;  and  although 
there  is  some  diversity  of  opinion  whether  the  mode  adopted  by 
the  defendants  is  the  one  best  calculated  to  secure  the  result  at 
which  they  are  aiming,  and  whether  the  manner  of  its  execution 
is  the  most  judicious,  yet  this  may  be  deemed  at  best  a  bal- 
anced question,  on  the  evidence.  Even  if  they  err  in  judgment, 
a  court  would  hardly  be  justified  in  interfering  by  the  summary 
process  of  injunction  to  restrain  their  proceedings.  Unless  the 
defendants  are  violating  the  plain  and  manifiest  intent  and 
object  of  the  statute  under  which  they  are  acting,  or  are  pro* 
ceeding  in  bad  faith,  the  court  should  not  interpose  its  au- 
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thoritj  to  suspend  the  work.  In  either  aspect,  I  see  no  suffi- 
cient ground,  as  disclosed  by  the  evidence,  to  entitle  the  plain- 
tiff to  the  relief  they  ask  under  the  first  head  of  their  complaint. 

The  more  important  question,  as  it  was  the  one  most  elabo- 
rately and  ably  argued  by  the  Counsel  on  both  sides,  respects 
the  inquiry  whether  the  act  of  April  16th,  1854,  under  which  the 
defendants  are  carrying  on  the  work  of  draining  the  Rome 
swamp,  is  not  a  violation  of  the  constitution,  and  therefore  void. 
The  plaintiffs'  counsel  insists  that  the  act  is  a  violation  of  the 
constitutional  inhibition  against  taking  private  property,  because, 
(1.)  It  is  not  taken  for  a  public  use ;  and  (2.)  Because  no  just 
cornpenscUion  is  provided  for  the  parties  whose  property  is 
taken. 

I.  That  the  property  of  A.  cannot  be  taken  and  appropriated 
to  the  use  of  B.,  however  beneficial  the  change  may  be,  and  that 
the  land  of  private  citizens  cannot  be  occupied  by  the  govern- 
ment or  any  subordinate  functionary  clothed  with  legislative 
authority,  under  the  pretense  or  the  claim  of  improving  it  for 
the  benefit  of  the  occupant  or  his  neighbors,  requires  no  argu- 
ment to  demonstrate.  It  is  by  no  means  easy,  however,  to  de- 
fine the  precise  boundaries  which  limit  the  right  to  appropriate 
private  property  for  public  use ;  or,  in  other  words,  to  determine 
when  the  use  shall  be  deemed  public,  and  when  not.  It  is  in- 
sisted by  the  counsel  for  the  plaintiffs  that  the  purposes  for 
which  the  property  is  taken  in  this  case  are  not  public,  because 
the  benefit  is  limited  to,- and  the  expense  assessed  upon,  a  few 
individuals.  But  how  are  we  to  determine  the  number  to  whom 
the  benefit  will  be  confined?  In  the  case  of  draining  an  exten- 
sive swamp,  we  can  readily  conceive  that  the  public  health  may 
be  favorably  affected,  throughout  a  wide  region,  within  and  bor- 
dering upon  the  district  where  the  work  is  carried  on,  and  it 
surely  is  for  the  public  benefit  that  a  large  tract  of  land  should 
be  reclaimed  from  the  condition  of  a  useless  morass,  and  add- 
ed to  the  agricultural  resources  of  the  state.  But  the  question 
returns  upon  us,  who  is  to  judge  of  the  degree  of  necessity 
which  exists,  and  which  alone  will  warrant  the  action  of  the 
legislative  authority  in  determining  that  private  property  may 
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be  taken  for  public  uses  ?  It  is  now  well  settled,  if  there  ever 
has  been  any  well  founded  doubt  upon  the  proposition,  that  the 
right  of  "  eminent  domain"  remains  in  the  government,  or  in  the 
aggregate  body  of  the  people  in  their  sovereign  capacity,  and 
they  have  the  right  to  resume  the  possession  in  the  manner  di- 
rected by  the  organic  and  the  statute  laws  of  the  state,  when- 
ever the  public  interest  requires  it.  The  answer  to  the  question 
I  have  proposed,  is  perhaps  no  where  better  given  than  by  the 
late  chancellor  of  this  state  in  the  leading  case  of  Beeknian  v. 
The  Saratoga  ^  Schenectady  Rail  Road  Co,  (3  Paige,  73.) 
"  If  the  public  interest  can  in  any  way  be  promoted  by  the  taking 
of  private  property,  it  must  rest  in  the  wisdom  of  the  legisla- 
ture to  determine  whether  the  benefit  to  the  public  will  be  of 
sufficient  importance  to  render  it  expedient  for  them  to  exercise 
the  right  of  eminent  domain,  and  to  authorize  an  interference 
with  the  private  rights  of  individuals  for  that  purpose."  He 
adds, ''  upon  this  principle,  not  only  the  agents  of  government, 
but  also  individuals  and  corporate  bodies,  have  been  authorized 
to  take  private  property  for  the  purpose  of  making  public  high- 
ways, turnpike  roads  and  canals,  of  erecting  and  constructing 
wharves  and  basins,  ofestablishingferries,  of  (framing  sioamps 
and  marshes,  and  of  bringing  water  to  cities  and  villages.  In 
all  such  cases  the  object  of  the  legislative  grant  of  power  is 
the  public  benefit  derived  from  the  contemplated  improvement." 
The  use  and  benefit  is  not  required  to  be  universal,  nor,  in  the 
largest  sense,  even  general.  If  it  is  confined  to  a  specific  dis- 
trict, it  may  still  be  public.  If  some  parties  are  more  benefited 
than  others,  this  forms  no  objection  to  the  use,  if  the  public 
interest  and  convenience  are  thereby  subserved.  Isolated  and 
individual  action  will  rarely  secure  the  public  and  general 
result  which  the  legislative  power  is  invoked  to  accomplish ; 
and,  in  view  of  all  the  fisusts  in  this  case,  it  is  to  be  assumed  that 
the  legislature  adjudged  that  the  public  necessity  or  utility  jus- 
tified the  exercise  of  the  right  of  resumption,  and  that  the 
exigency  existed  which  authorized  the  act  in  question.  I  do 
not  say  that  a  case  may  not  exist  of  such  palpable  and  gross 
invasion  of  private  rights,  unjustified  by  any  semblance  of  pub- 
Vol.  XDL  22 
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lie  necessity,  that  it  woald  be  the  daty  of  the  courts  to  inter* 
fere  for  the  protection  of  such  rights,  by  pronouncing  the  act 
a  violation  of  the  salutary  principle  which  was  designed  to  hold 
the  legislative  authority  in  check.  But  the  case  must  bo  very 
clear  to  warrant  this  interference. 

On  this  part  of  the  case,  it  is  pertinent  also  to  remark,  that 
for  the  last  fifty  years,  at  least,  the  legislature  has  exercised  the 
power  in  question  here,  by  passing  laws  from  time  to  time,  au- 
thorizing, in  various  forms,  the  draining  of  swamps  and  marshes, 
and  the  reclaiming  of  submerged  lands.  More  than  twenty  such 
acts  will  be  found  in  the  session  laws  of  the  state,  commencing 
as  early  as  1804,  and  continuing  at  various  intervals  down  to  the 
very  last  session  of  the  legislature,  when  the  act  in  question 
was  passed.  This  course  of  legislation  is  by  no  means  conclu- 
sive when  a  constitutional  question  arises,  which  may  never  have 
been  agitated  in  the  courts,  under  any  of  those  acts.  And  we 
have  been  admonished  by  more  than  one  decision  that  no  length 
of  time,  in  which  a  course  of  legislation  has  been  continued,  will 
protect  any  law  from  the  condemnation  of  the  judicial  tribunals, 
when  its  conflict  with  the  constitution  is  brought  distinctly  to  the 
test.  {See  opinion  of  Bronson,  J.  in  Tat/lor  v.  Porter,  4  Hilly 
140.)  While,  therefore,  it  is  not  affirmed  that  these  acts  may 
be  appealed  to  as  decisive  of  the  power  of  the  legislature  to  pass 
them,  and  that  they  are  not  within  the  constitutional  objection 
we  have  been  considering,  they  nevertheless  do  lend  some  strength 
to  the  argument  that  a  power  so  long  exercised,  in  such  diversi- 
fied forms  and  various  localities,  may  be  deemed  settled,  as 
applied  to  the  subject  we  are  now  considering.  Looking  then 
at  the  principle  which  lies  at  the  foundation  of  the  right  of  the 
government  to  take  private  property  for  public  use  by  an  appro- 
priate act  of  legislation,  and  the  end  which  in  this  case  may  be 
fairly  deemed  the  object  and  intent  of  the  act,  I  shall  •find  no 
difficulty  in  maintaining  it  as  the  lawful  exercise  of  the  right  of 
eminent  domain,  and  holding  that  the  taking  of  the  lands  of  these 
plaintiffs,  so  far  as  it  was  necessary  to  enter  upon  and  appropri- 
ate them  for  the  purpose  intended  in  this  case,  was  and  is  a  law- 
fid  taking  of  the  same  for  a  public  use. 
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n.  But  there  is  an  important  condition  connected  with  the 
exercise  of  this  power  on  the  part  of  the  government  to  take  pri- 
vate property  for  the  public  use ;  and  that  is,  the  necessity  of 
providing  a  just  compensation  to  the  parties  whose  property 
shall  be  thus  appropriated.  This  condition  is  fundamental  and 
imperative,  and  can  only  be  satisfied  by  making  such  a  provision 
as  shall  be  in  truth  '^  just,"  or,  in  other  words,  adequate  and  com* 
pensatory.  "  The  principle,"  says  Ch.  J.  Savage,  (Matter  of 
Canal  street^  11  Wend.  154,)  "  that  private  property  shall  not 
be  taken  for  public  use  without  just  compensation  is  found  in  the 
constitution  and  laws  of  this  state,  and  has  its  foundation  in  those 
elementary  principles  of  equity  and  justice  which  lie  at  the  root 
of  the  social  compact."  And  this  provision  must  be  made  cotem- 
poraneously  with,  and  as  a  part  of,  the  act  which  authorizes  the 
appropriation;  For,  in  the  language  of  Ch.  Walworth,  (18  Wend. 
17,)  ''  Before  the  legislature  can  authorize  the  agents  of  the  state 
and  others  to  enter  upon  and  occupy,  or  destroy  or  materially 
injure,  the  private  property  of  an  individual,  except  in  case  of 
actual  necessity  which  will  not  admit  of  delay,  an  adequate  and 
certain  remedy  must  be  provided,  whereby  the  owner  of  such 
property  may  compel  the  payment  of  his  damages  or  compensa- 
tion, and  he  is  not  bound  to  trust  to  the  justice  of  the  govern- 
ment to  make  provision  for  such  compensation  by  future 
legislation."  And  Kent,  (2  Cofn.  389,)  recognizes  the  same 
doctrine  when  he  says,  "  a  provision  for  compensation  is  a  neces- 
sary attendant  on  the  due  and  constitutional  exercise  of  the 
power  given  to  deprive  an  individual  of  his  property  without  his 
consent,  and  the  principle  is  founded  in  natural  equity,  and  is 
laid  down  by  jurists,  as  an  acknowledged  principle  of  universal 
law," 

Bearing  these  principles  in  mind,  and  that  by  the  term  ''just 
compensation,"  as  used  in  the  constitution,  is  to  be  understood 
"  a  fair  equivalent  in  money — a  quid  pro  quo,  a  recompense  in 
value  for  the  property  taken,"  (Per  Mason,  senator,  18  Wend. 
85 ;)  and  remembering  also  that  when  private  property  is  taken 
for  public  use  by  right  of  eminent  domain,  it  is  taken  not  as  the 
owner's  share  of  contribution  to  a  public  burthen,  but  as  so  much 
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beyond  his  share — let  us  see  whether  the  act  of  the  legislature, 
under  which  the  proceedings  of  the  defendants  in  this  case  have 
been  taken,  fulfills  the  constitutional  requirement  on  that  sub- 
ject. By  the  3d  section  of  the  act  of  April  17th,  {Session 
Laws  of  1854,  p.  1000,)  it  is  made  the  duty  of  the  commissioners 
to  assess  the  costs  and  expenses  of  the  survey  and  the  cutting 
of  the  ditches,  and  to  apportion  the  amount  among  the  several 
owners  of  lands  to  be  drained,  according  to  the  number  of  acres 
respectively  owned  by  each.  This  provision,  it  will  be  seen, 
devolves  the  whole  expenses  upon  the  parties  owning  the  lands 
to  be  drained*,  and  that  not  in  the  ratio  of  relative  benefit,  but 
simply  upon  a  property  basis,  and  by  an  equal  assessment  upon 
every  acre  throughout  the  swamp.  The  rule  is  highly  objec- 
tionable in  respect  to  the  mode  of  providing  for  the  expenses, 
but  is  probably  within  the  scope  of  the  legislative  discretion 
as  one  form  of  the  exercise  of  the  taxing  power.  These  bur- 
thens never  can  be  very  equally  adjusted,  and  there  is  no  glaring 
injustice  in  requiring  those  persons  to  pay  the  expenses,  who 
are  supposed  to  receive  an  equivalent  in  the  enhanced  value  of 
their  own  adjacent  property.  On  examining  the  act  further,  to 
ascertain  what  provision  has  been  made  for  the  damages  or  com- 
pensation to  be  made  to  the  owner  whose  lands  are  entered  upon 
and  taken,  we  find  the  11th  section  declares,  that  for  any  dam- 
ages done  to  the  owner  or  owners  of  such  lands,  &c.,  the  com- 
missioners shall  make  just  compensation ;  and  after  providing  for 
their  appraisal  in  the  proper  mode,  it  is  declared  that  such  dam- 
ages, and  the  costs  of  assessment  and  the  per  diem  of  the  com- 
missioners, shall  be  duly  certified  and  "  assessed  and  collected  as 
part  of  the  expenses  of  the  drainage  authorized  by  this  act." 
The  effect  of  the  provision  is  to  make  the  damages  or  compensation 
to  be  collected  and  payable  precisely  as  the  expenses  are,  to  wit, 
by  assessing  the  same  upon  the  owners  of  the  land,  according  to 
the  number  of  acres  owned  by  each.  But  is  this  the  "just  com- 
pensation" coirtemplated  and  required  by  the  constitution? 
Most  obviously,  it  seems  to  me,  it  is  not.  The  taking  of  land 
necessary  for  the  work,  and  the  dispossession  of  the  owner's 
right  and  title  thereto,  is  only  to  be  vindicated  on  the  ground 
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that  it  IS  required  for  a  public  use.  If  the  improyement  is  re- 
quired for  the  public  benefit,  upon  what  principle  can  the  public 
benefited  by  the  appropriation,  be  exempted  from  their  proper 
contribution  to  the  just  indemnification  of  the  parties  whose 
property  has  been  taken?  The  land  appropriated  is  not  the  own- 
er's share  of  a  contribution  to  a  public  burthen,  but  is  so  much 
above  and  beyond  his  share.  He  should  be  compensated,  there- 
fore, and  the  compensation  should  be  made  in  good  part,  if  not 
entirely,  by  those  who  are  benefited  by  the  work  accomplished, 
either  in  the  increased  salubrity  of  the  surrounding  region,  or 
the  enhanced  value  of  the  lands  which  lie  in  the  immediate 
neighborhood.  But  by  the  operation  of  this  section,  the  owner 
not  only  loses  his  land,  but  is  compelled  to  pay  a  portion  of  the 
very  damages  he  has  sustained  by  such  loss  and  the  other  con- 
sequential injuries  he  may  have  suffered  thereby. 

The  money  which  is  supposed  to  satisfy  the  damages  suffered 
by  the  owner  may,  in  one  sense,  be  said  to  find  its  way  into  one 
of  the  pockets  of  the  proprietor ;  but  to  accomplish  that  trick  of 
legal  legerdemain,  it  must  first  be  taken  out  of  the  other.  Is 
this  the  "just  compensation"  the  constitution  contemplates? 
Does  it  practically  do  any  more  than 

"  Keep  the  word  of  promise  to  the  ear, 
To  break  it  to  the  hope." 

Besides,  the  burthen  will  of  necessity  be  very  unequally  appor- 
tioned among  those  who  are  doomed  to  bear  it.  It  is  incredible 
that  every  owner  of  land  in  the  swamp  will  suffer  equal  injury 
and  receive  equal  benefit  from  the  work  in  question ;  and  the 
testimony  in  this  case  shows  that  such  is  not  the  fact.  A.  is 
the  owner  of  20  acres,  which  is  a  mere  morass,  having  no  avail- 
able springs  upon  it,  and  no  growth  of  timber  which  the  progress 
of  the  work  uproots  and  destroys.  B.,  on  an  adjoining  lot,  has 
.both  springs  indispensable  for  the  uses  to  which  he  is  applying 
his  already  partially  reclaimed  land  and  a  growth  of  young  tim- 
ber, very  valuable  for  farming  purposes.  And  yet,  under  the 
law  as  it  stands,  B.  pays  precisely  at  the  same  rate,  as  a  compen- 
sation towards  the  damages  he  has  suffered,  that  A.  does,  who  has 
not  only  suffered  no  injury,  but  has  been  greatly  benefited  by 
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the  appropriation  of  the  land  and  the  execution  of  the  work. 
This  clearly  is  no  just  compensation,  but  a  most  inequitable  dis- 
tribution  of  the  burthens,  which  ought  to  be  in  some  proximate 
proportion  to  the  benefits. 

It  is  urged  by  the  counsel  of  the  defendants  that  the  act  in 
question  follows  the  precedents  of  prior  legislation  on  the  same 
subject,  and  is  formed  on  the  model  of  various  acts  which  have  au- 
thorized similar  works.  I  have  looked  through  most  of  the  acts  on 
this  subject  in  our  session  laws  for  many  years,  and  it  is  true  that 
in  a  great  majority  of  cases  no  provision  whatever  has  been  madQ 
for  ascertaining  or  paying  the  compensation  required  to  be  made. 
These  laws  have  been  probably  acquiesced  in  by  the  parties  who 
were  interested  in  or  affected  by  them,  and  no  question  has  been 
made  in  the  courts,  as  far  as  I  am  aware,  respecting  their  con- 
stitutional validity.  If  there  had  been,  I  am  unable  to  see  how 
they  could  have  escaped  judicial  condemnation.  But  this  has  not 
been  the  invariable  course  of  legislation  on  this  subject ;  for  on 
examining  the  act  of  April,  1816,  for  draining  the  great  marsh 
on  the  Caneseraga  creek,  I  find  an  express  provision,  that  in  case 
any  person  shall  suffer  injury  or  damage  by  occasion  of  the  canal 
and  drainage  of  the  land,  his  damages  shall  be  ascertained  by  the 
commissioners,  and  assessed  on  the  proprietor  of  such  lands  ^^  as 
would  in  any  wise  be  benefited  or  made  more  valuable,  by  rea- 
son of  the  canal"  to  be  cut  for  the  purpose  of  draining  the  said 
swamp.  And  the  same  provision  was  made  in  reference  to  the 
expenses,  which  were  to  be  assessed  in  like  manner,  '-  having 
reference  to  the  benefit  to  be  received  by  each  of  the  proprie- 
tors." 

So  also  in  the  act  of  April,  1825,  for  draining  the  Cayuga 
marshes,  it  was  made  the  duty  of  the  commissioners,  when  the 
work  should  be  completed,  to  prepare  an  assessment  roll  and 
valuation  of  the  land  reclaimed,  and  all  other  lands  which  in 
their  opinion  shall  have  been  increased  in  value  by  the  lowering 
of  the  waters  of  the  marsh,  and  assess  a  tax  to  pay  for  the  work, 
'*  in  an  €qual  and  just  measure  according  to  the  valuation  in  the 
assessment  roll,"  adequate  to  meet  the  expenses  of  the  work. 
And  a  substakttially  similar  provision  is  contained  in  the  act  of 
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February,  1822,  for  lowering  Onondaga  Lake,  and  draining  the 
marsh  lands  in  the  town  of  Salina. 

These  acts  contain  the  proper  provisions,  and  are,  it  seems  to 
me,  founded  on  the  true  principle  which  ought  to  govern  legis- 
lation on  the  subject  of  appropriating  private  property  for  public 
uses.  Nothing  could  have  been  easier  than  to  have  inserted  in 
the  act  we  have  been  considering,  a  section  containing  a  provis- 
ion similar  to  the  one  found  in  these  acts,  to  which  I  have  referred, 
and  thus  have  secured  all  the  benefits  which  are  expected  to, 
and  doubtless  will,  flow  from  a  judicious  discharge  of  the  duties 
devolved  upon  these  defendants,  while  it  preserved  all  the  con- 
stitutional guaranties  which  have  been  thrown  around  the  rights 
of  the  private  citizen.  Future  legislation  may  possibly,  even 
now,  remedy  this  omission,  giving  validity  to  what  has  already 
been  done,  but  providing  for  that  just  indemnity  and  compensa- 
tion to  which  it  shall  be  found  the  parties  are  ultimately  entitled. 
But  whether  this  be  so  or  not,  the  duty  of  the  courts  in  a  case 
where  their  interposition  is  invoked  to  stay  proceedings  under  a 
law  which  violates  a  plain  constitutional.  proiiaioDj.  is  clear  and 
imperative,  and  must  be  performed. 

,  The  plaintiffs  are  accordingly  entitled  to  the  relief  demanded 
in  the  complaint,  restraining  the  defendants  from  further  pro- 
ceedings under  the  act  in  question.  But  as  the  defendants  have 
been  charged  with  a  public  duty,  under  the  apparent  sanction  of 
an  act  of  the  legislature,  and  have  acted  in  entire  good  faith,  the 
judgment  must  be  without  costs  against  them. 

[Oneida  Special  Term,  December  4, 1854.    Bctcon^  Jostice.] 
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A  trust  in  an  assignment  executed  by  a  debtor,  for  the  benefit  of  creditors^  "  to 
convert  the  assigned  property  into  money,  by  sale,  either  public  or  private, 
as  soon  as  reasonably  practicable,  with  due  regard  to  the  rightfVil  interests  of 
the  parties  concerned,"  implies  no  authority  to  the  assigned  to  delay  the  sale 
longer  than  the  ordinary  time  required  for  the  efficient  performance  of  such  a 
duty,  which  depends  upon  the  peculiar  circumstances  of  each  case,  and  the 
condition  in  which  the  assignor's  afikirs  are  placed ;  and  does  not  render  the 
assignment  void. 

Neither  does  a  power  to  compound,  compromise  and  settle  the  claims  assigned, 
in  the  discretion  of  the  assignee,  vitiate  the  assignment 

An  assignment  preferred  two  notes,  made  by  one  H.,  upon  the  condition  that  H. 
accounted  for  certain  collaterals.  If  he  did  not  account  for  them,  however,  no 
portion  of  the  assigned  property  was  to  be  applied  on  those  notes  until  all  the 
residuary  creditors  were  paid  except  B.  The  notes  were  then  to  be  paid,  and 
B.'s  claim  was  to  follow.  In  any  event  B.  was  to  be  paid  last  Held,  that 
these  provisions  were  nothing  more  than  the  exercise  of  the  assignor's  un- 
doubted right  to  direct  preflsrenoes,  and  to  prescribe  the  order  in  which  his 
debts  should  be  paid ;  and  did  not  render  the  assignment  void. 

THIS  action  was  commenced  for  the  purpose  of  setting  aside, 
as  fraudulent  and  void,  an  assignment  made  by  Patridge  to 
one  Fessenden,  for  the  benefit  of  his  creditors.  The  only  ques- 
tion involved  in  the  case  was  as  to  the  proper  construction,  and 
the  legal  effect,  of  the  assignment.  By  this  assignment,  Pat- 
ridge gave  certain  property  to  Fessenden  in  trust,  to  convert 
into  money,  by  sale,  either  public  or  private,  as  soon  as  reason- 
ably practicable,  with  due  regard  to  the  rightful  interests  of  all 
the  parties  concerned,  and  in  such  a  manner  as  might,  in  Fessen- 
den's  judgment,  be  for  the  best  interests  of  the  estate.  He  also 
gave  the  assignee,  Fesssenden,  power  to  compound,  compromise 
and  settle  claims  and  things  in  action  assigned,  in  his  discretion. 
In  the  third  class,  the  assignment  preferred  two  notes  made  to 
one  Harris,  upon  the  condition  that  Harris  accounted  for  certain 
collaterals.  If  he  did  not  account  for  them,  however,  no  portion 
of  the  assigned  property  was  to  be  applied  on  those  notes  until 
all  the  residuary  creditors  were  paid,  except  Bellows.  The  notes 
were  then  to  be  paid,  and  Bellows'  claim  was  to  follow.  In  any 
event  Bellows  was  to  be  paid  last.    It  was  contended  that  these 
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three  provisions  rendered  the  assignment  void,  and  this  action 
Tras  brought  for  the  purpose  of  having  it  so  declared,  and  with 
the  object  of  making  a  judgment,  recovered  against  Patridge,  a 
lien  on  the  real  estate  assigned.  The  cause  was  tried  before 
Justice  BoosEVELT,  and  a  decree  was  entered  dismissing  the 
complaint.    From  this  decree  the  plaintiiTs  appealed. 

By  the  Cotirt^  Clerke,  J.  The  trust "  to  convert  the  assigned 
property  into  money,  by  sale,  either  public  or  private,  as  soon  as 
reasonably  practicable,  with  due  regard  to  the  rightful  interests 
of  the  parties  concerned,"  certainly  contains  no  express  author- 
ity to  delay  the  conversion  of  the  property  into  money,  beyond 
what  the  effectual  performance  of  the  trust  necessarily  required. 
It  would  defeat  the  object  of  any  trust  of  this  kind,  and  would 
be  at  variance  with  ^^  the  rightful  interests  of  all  the  parties  con- 
cerned," including  those  of  the  plaintiff,  to  force  a  sale  before  it 
was  "  reasonably  practicable."  On  the  other  hand,  why  should 
we  imply  from  the  terms  of  this  clause  an  authority  to  delay 
the  sale  in  detriment  to  those  interests  ?  To  infer  any  such  in- 
tention would  not  only  be  contrary  to  the  rule,  that  an  unlawful 
meaning  is  never  to  be  implied,  but  to  the  express  import  of  the 
language  employed ;  and  if  a  provision  in  an  assignment  "  to 
sell  and  dispose  of  the  property  upon  such  terms  and  conditions 
as  in  the  judgment  of  the  trustees  may  appear  best,"  has  been 
held  not  to  authorize  a  sale  upon  credit,  the  clause  disputed  in 
this  case  may  much  more  positively  be  pronounced  as  implying 
no  authority  to  the  assignee  to  delay  the  sale  longer  than  the 
ordinary  time  required  for  the  efficient  performance  of  such  a 
duty,  which,  of  course,  depends  upon  the  peculiar  circumstances 
of  each  case,  and  the  condition  in  which  the  assignor's  affairs 
are  placed.  To  say  that  a  sale  of  property,  assigned  ^r  the 
benefit  of  creditors,  should  be  made  within  the  same  period  of 
time  after  the  execution  of  the  assignment,  in  all  cases  alike, 
without  discrimination,  would  be  manifestly  impracticable,  iudeed 
absurd ;  and  if  this  cannot  be  maintained,  there  is  no  alterna- 
tive but  to  leave  it  to  the  judgment  of  the  trustees,  controlled 
by  the  rules  of  law,  prohibiting  all  delay  except  what  suit- 
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able  preparation  and  the  interests  of  the  creditors  obyioosly 
demand. 

It  is  also  objected  that  the  power  "  to  compound,  compromise 
and  settle"  the  claims  assigned,  in  the  discretion  of  the  assignee, 
avoids  the  assignment.  In  Wbodburn  v.  Mosher,  referred  to 
by  the  counsel  for  the  plaintiff,  decided  at  special  term,  in  Otsego 
county,  the  assignee  himself  was  indebted  to  the  assignor,  and, 
nnder  a  provision  of  this  kind,  compromised  with  himself;  and 
all  the  circumstances  of  the  case  showed  that  the  assignment 
was  fraudulent  in  fact.  Justice  Sutherland's  opinion  in  Crraver 
V.  Wa/ceman  applies  to  an  authority  to  compromise  with  credi- 
tors ;  and  Murphy  v.  Bell,  decided  at  special  term,  does  not 
afford  sufficient  light  on  this  point  to  enable  us  to  ascertain  for 
what  reasons  the  learned  judge  considered  this  provision  objec* 
tionable.  For  my  part,  I  see  no  sufficient  reason  why  it  should 
render  an  assignment  void,  unless  a  sale  of  debts  or  any  chose 
in  action  be  also  prohibited  ;  for  a  sale  even  at  public  auction 
would  leave  as  much  room  for  corruption  and  collusion  as  the 
more  direct  and  easy  method  of  composition  and  compromise. 
Besides,  if  the  assignee  does  not  possess  this  power,  he  may 
often  lose  a  favorable  opportunity  to  unite  with  others  in  a  com- 
position with  a  failing  debtor,  thus  losing  the  whole  claim,  per- 
haps a  considerable  amount  due  to  the  trust,  when,  by  a  judicious 
and  timely  settlement,  he  could  have  secured  a  large  portion  of 
it.  While  we  recognize  these  assignments  at  all,  the  assignee 
must  not  be  divested  of  the  means  and  the  discretion  plainly 
essential  to  the  proper  execution  of  his  trust. 

The  provisions  relative  to  the  notes  of  Harris,  and  the  debt 
due  to  the  plaintiff,  are  nothing  more  than  the  exercise  of  the 
assignor's  undoubted  right  to  direct  preferences,  and  to  prescribe 
the  o^er  in  which  his  debts  should  be  paid. 

The  judgment  of  the  special  term  should  be  affirmed,  with 
costs. 

[New  York  General  Term,  December  26,  1854.  MitcheUf  Clerke  and 
Morris,  Jostioes.] 
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Actions  may  be  brought  by  commissioners  of  highways,  in  their  own  names,  with 

the  addition  of  their  name  of  office. 
But  when  actions  are  thus  brought,  the  complaint  should,  by  proper  aver- 
ments, show  that  the  claim  i»  made  by  the  officer,  and  not  by  the  individual. 
Merely  adding  to  the  names  of  the  plaintifis,  in  the  title  of  the  cause,  the  words 

"  Commissioners  of  Highways,"  &c.  will  not  render  the  action  an  action  in 

fhvor  of  the  plaintiffs  in  their  official  character,  unless  the  necessary  averments 

are  inserted  in  the  complaint. 
The  words  added  will  be  considered  merely  descrtptio  persona. 
Thus  where  a  complaint,  in  the  title  of  the  cause,  at  the  commencement  thereof, 

described  the  plaintififl^  as  "  C.  H.  G."  &c.  *^  Commissioners  of  Highways  of 

the  town  of  L."  but  did  not,  in  any  other  part,  oontain'any  intimation  that  the 
-  suit  was  brought  by  the  plaintifis  in  their  official  character,  nor  aver  that  the 

plaintiffi  were  commissioners  of  highways,  or  that  they  complained  as  such ; 

DOT  did  they  demand  judgment  as  such;  '0tfZ<2,  that  the  action  was  to  be 

deemed  as  brought  in  fkvor  of  the  plaintifiSi  in  their  individual  character. 
Although  a  defendant  may  demur,  in  such  a  case,  if  he  chooses  to  do  so,  it  is 

entirely  optional  with  him ;  and  his  election  not  to  avail  himself  of  the  right, 

«ill  not  preclude  him  fh>m  taking  advantage  of  the  error  at  any  stage  of  the 

cause. 
Where  a  case  origmates  in  a  justice's  court,  neither  the  supreme  court  nor  the 

coimty  court  has  any  power,  under  the  code,  to  amend  the^  pleadings  therein, 

on  appeal. 
Commissioners  of  highways  have  authority  to  lay  out  highways,  &c.  according 

to  the  provisions  of  the  statute,  without  any  application  therefor,  in  writing,  by 

a  person  liable  to  assessment, 
The  general  highway  act,  giving  to  commissioners  of  highways  the  power  to  lay 

out  new  roads,  so  fkr  as  the  same  is  applicable  to  wild  or  unimproved  lands, 

is  unconstitutional  and  void,  because  no  models  provided fbr  compensating  the 

owners  for  damages,  or  the  value  of  the  land. 
User  alone  is  sufficient  to  establish  a  dedication  of  land  to  public  use ;  but  if 

there  be  no  other  evidence  of  the  ikct,  it  must  have  continued  for  twenty  years. 
A  dedication,  in  fiict,  of  land  to  the  public  use,  must  be  the  (tee  and  voluntary 

act  of  the  owner,  with  intent  so  to  dedicate  j  otherwise  no  right  enures  to  the 

public. 
That  is  a  question  of  fiict,  to  be  determined  by  the  jury,  fhnxv  the  evidence. 

rQS  was  an  appeal  from  the  St.  Lawrence  county  court. 
The  action  was  originally  commenced  in  a  justice's  court, 
and  on  a  plea  of  title  being  interposed,  the  cause  was  ti*anferred 
to  the  county  court  by  virtue  of  the  provisions  of  i§  66  to  62 
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of  the  code.  It  was  there  tried  by  a  jarr.  The  complaint  was 
as  fallows  :  "  Calvin  H.  Gould,  John  Sheldon  and  John  McBride, 
commissioners  of  highways  of  the  town  of  Lisbon,  against  John 
Glass.  The  plaintiffs  above  named,  complain  of  the  above 
named  defendant,  and  say  that  on,  &c.  he  wrongfully  obstructed 
a  certain  highway  in  the  town  of  Lisbon,  by,  &4l  so  as  to  ob- 
struct and  prevent  the  use  of  the  same  by  the  public."  Also  for 
a  further  cause  of  action,  the  plaintiffs  state  the  defendant  did, 
d^c,  setting  forth  another  like  obstruction;  and  demanded 
judgment  for  a  penalty  of  $5  for  each  obstruction,  according  to 
the  provisions  of  the  statutes,  &c.  The  answer  denied  the  com- 
plaint, and  also  set  up  title  to  the  locus  in  quo  in  the  defendant, 
and  denied  that  it  ever  was  a  highway. 

On  the  trial  in  the  county  court,  the  plaintiffs  proved,  by  the 
town  clerk,  that  they  were  the  present  acting  commissioners  of 
highways  of  the  town.  They  also  produced  from  the  records 
the  following  order:  "At  a  meeting  of  the  commissioners  of 
highways  of  the  town  Lisbon,  in  the  county  of  St  Lawrence,  at 
the  house  of  Peter  Wells,  in  said  town,  on  the  4th  day  of  June, 
1840  ;  all  the  commissioners  having  been  duly  notified  to  at- 
tend the  said  meeting,  for  the  purpose  of  deliberating  upon  the 
subject  matter  of  this  order ;  it  is  ordered  and  determined  by 
the  said  commissioners,  that  the  two  following  new  highways 
be  laid  out  in  said  town,  of  the  width  of  three  rods.  The  first, 
on  the  application  of  Hugh  McGill,  &c.  (describing  such  road.) 
The  second  highway  is  situated,  &c.  (describing  it.)  The  above 
highway  is  laid  three  rods  wide,  and  the  lines  are  run  in  the 
center,  and  the  whole  distance  is  through  unimproved  lands, 
and  was  run  on  the  application  of  William  YouDg.  June  18, 
1840  Aaron  Rolph,         ;    Commissioners 

Wm.  H.  Reynolds,  \    of  Highways," 

To  the  reading  of  this  order  in  evidence  the  defendant  ob- 
jected— 1st.  That  it  appeared  upon  the  face  of  the  order  that  the 
road  was  laid  out  through  unimproved  lands,  and  the  commis* 
sioners  bad  no  authority  to  lay  out  a  road  through  such  lands, 
the  statute  under  which  they  claimed  to  act  being  unconstitu- 
tional, in  that  it  does  not  provide  for  compensation  to  the  owners. 
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2d.  The  commissioners  had  no  jurisdiction  of  the  subject  matter 
of  the  order,  because  it  did  not  appear  that  any  application,  in 
writing,  was  made  to  them  for  the  highway,  by  any  person 
liable  to  be  assessed  for  highway  labor.  The  court  overruled 
the  objection,  and  the  defendant  excepted. 

The  plaintiffs  then  proved  by  a  surveyor,  that  Commissioner 
Reynolds  and  himself  went  to  the  defendant's  house  on  the 
4th  day  of  June,  1840,  and  found  the  defendant  there ;  that 
he  went  with  them  on  to  the  land  where  this  highway  is  run ; 
that  the  application  was  for  a  road  to  run  on  the  line  between  the 
defendant's  lots  ;  that  the  defendant  objected  to  such  line ;  that 
he  consented  to  the  road  run,  rather  than  the  other  line.  Rey- 
nolds, the  commissioner,  testified  that  he  was  present  when 
this  road  was  run  out.  An  application  had  been  made  by 
Eaton  and  Young  for  a  road.  "  The  surveyor  and  myself  went 
to  the  defendant's  house  and  told  him  we  had  come  to  survey  a 
road  through  his  lots.  From  there  we  went  on  to  his  lots.  There 
was  a  clearing  that  came  down  across  the  line  of  his  two  lots. 
The  defendant  did  not  want  the  road  to  run  on  that  line  ;  said 
that  he  preferred  it  should  run  through  the  woods ;  that  he 
was  willing  to  accommodate  the  applicants  with  a  road,  but  at 
the  same  time  wished  himself  to  be  accommodated  in  the  loca- 
tion of  it.  Defendant  gave  directions  as  to  the  points  of  com- 
pass the  road  should  be  run,  and  designated  the  angle  to  cross 
the  25  acre  lot.  We  made  no  agreement  for  damages  ;  none 
was  claimed ;  nor  were  any  assessed  or  paid ;  nor  was  any  order 
made  incorporating  this  road  into  a  highway  district  This 
road  did  not  connect  with  any  other  road  at  the  rear  end."  The 
witness  could  not  say  the  application  for  the  road  was  in  writing. 
Two  persons  occupied  lots  in  the  rear,  and  they  had  worked  the 
road  some,  and  had  traveled  it  in  going  in  and  out,  but  the  road 
had  never  been  worked  under  the  authority  or  by  direction  of  the 
commissioners.  After  proving  the  obstructions  complained  of, 
the  plaintiffs  rested ;  and  the  defendant  moved  for  a  nonsuit,  on 
the  following  grounds : 

Ist.  The  plaintiffs  have  sued  as  individuals,  and  not  in  their 
oflkial  capaeity  as  commissioners^  and  as  individoalsi  hare 
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shown  no  right  to  recover.  2d.  The  commissioners  had  not 
jurisdiction  of  the  subject  matter  of  the  order,  the  application 
therefor  not  being  in  writing.  3d.  The  commissioners  had  no 
right  to  lay  out  a  road  through  unimproved  lands,  the  statute 
under  which  they  claimed  tcf  act  being  unconstitutional,  in  that 
it  does  not  provide  for  compensation  to  the  owner  ;  or  if  it  does, 
it  was  not  complied  with,  there  being  no  assessment  of  damages, 
or  release  thereof  by  the  defendant ;  or  any  agreement  there- 
for with  the  defendant.  4th.  The  evidence  does  not  establish  a 
dedication  of  the  road  to  the  public  by  the  defendant ;  nor  is 
there  proof  of  an  acceptance  of  the  road  by  the  public  or  its 
officers ;  or  of  a  twenty  years'  user  of  the  same.  The  court 
denied  the  motion,  and  the  defendant  excepted. 

The  town  clerk  was  then  recalled  by  the  defendant,  and  tes- 
tified that  he  had  made  search  in  his  office,  and  was  unable  to 
find  any  order  or  paper  showing  that  this  road  had  ever  been 
incorporated  into  any  highway  district.  Timothy  Jones,  sworn 
for  defendant,  said  he  was  a  highway  commissioner  of  the  town 
of  Lisbon  in  1840,  with  Reynolds  and  Ralf ;  that  he  had  no 
recoltection  about  this  road ;  could  not  say  he  was  not  notified 
to  meet  with  the  other  commissioners  -in  laying  it  out ;  but 
was  strongly  of  the  opinion  he  was  not  notified.  The  evi- 
dence being  closed,  the  court,  among  other  things,  charged 
the  jury,  "  that  if  they  believed  from  the  evidence  submitted  to 
them,  that  the  road  in  question  was  laid  out  by  an  order  of  the 
highway  commissioners  of  the  town  of  Lisbon  in  1840,  and  a 
survey  and  record  thereof  duly  made,  and  that  such  road  had 
been  opened,  worked  and  traveled  as  a  public  way  within  six 
years  thereafter,  and  that  the  same  had  been  unlawfully  ob- 
structed by  the  defendant,  the  plaintifiSs  were  entitled  to  re- 
cover." On  this  point  the  court  stated  the  law  thus :  "  that  the 
recital  in  the  order,  of  an  application  for  the  road  in  question, 
was  prima  fade  evidence  of  a  written  application,  if  any  appli- 
cation in  writing  need  be  made  to  authorize  commissioners  do 
lay  out  highways  through  lands  lying  in  a  state  of  nature ;  and 
that  an  appraisal  and  payment  of  damages  is  not  necessary, 
when  the  Iwd  taken  for  a  highway,  like  this  in  question,  is  wild 
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land,  not  improved,  inclosed  or  cultivated."  The  court  further 
charged,  "  that  if,  from  the  evidence  of  the  plaintiffs,  they  be- 
lieved the  defendant  voluntarily  threw  open  or  %et  apart  the 
land  in  question  for  a  public  road,  and  that  by  his  consent  and 
acquiescence  the  land  in  question  had  been  used  as  a  public  road 
since  about  the  year  1840,  then  the  public  had  acquired  a  right  of 
fray,  upon  the  principle  of  dedication,  although  the  commission- 
ers had  not  followed  the  statutory  requirements  in  laying  out 
the  highway  in  question. ;  that  twenty  years'  use  was  not  neces- 
sary to  create  this  right  in  the  public ;  that  there  was  in  his 
opinion  sufficient  evidence,  if  the  jury  believed  the  witnesses^ 
of  a  dedication  by  the  defendant  of  the  ground  in  question  as  a 
public  highway."  To  all  of  the  above  charge  the  defendant's 
counsel  duly  excepted. 

The  defendant's  counsel  then  requested  the  court  to  charge, 
that  the  evidence  was  not  sufficient  to  justify  the  jury  in  find-- 
ing  a  dedication  of  the  road  in  question  to  the  public.  The 
court  refused  so  to  charge,  and  the  defendant  excepted.  The 
defendant's  counsel  further  requested  the  court  to  charge  the 
jury  that  they  should  find  for  the  defendant,  Ist.  Unless  they 
were  satisfied,  from  the  testimony,  that  the  defendant  volunta- 
rily dedicated  the  land  in  question  to  the  public  for  a  highway ; 
or  2d.  If  they  were  satisfied,  from  the  evidence,  that  the  applica* 
tion  for  the  road  was  not  in  writing,  and  there  was  no  dedi- 
cation of  the  same  by  the  defendant  to  the  publio';  or  3d.  If 
they  were  satisfied,  from  the  evidence,  that  no  notice  had  been 
given  to  Jones,  the  third  highway  commtssioncr.  of  tho  meeting 
of  the  commissioners  to  make  the  order  laying  out  the  road ; 
and  they  were  further  satisfied  there  was  no  dedication  of  tho 
same  by  the  defendant  to  the  public. 

The  court  declined  to  charge  any  or  all  of  the  foregoing  proposi- 
tions, and  the  defendant  duly  excepted.  The  jury  found  for  the 
plaintiffs.  Upon  judgment  being  entered  thereon,  the  defend- 
ant appealed  to  this  court.    The  cause  was  argued  here  by 

T.  F.  Russell,  for  the  plaintiffs. 
Morris  ^  CaoUy^  for  the  defendant. 
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By  ike  Courts  James,  J.  The  penalty  sought  to  be  recov- 
ered by  this  action  is  one  in  which  the  plaintiffs,  as  individ- 
uals, have  flo  interest ;  and,  therefore,  if  the  action  is  not 
brought  in  their  official  character,  it  cannot  be  sustained ;  and 
this  question  must  be  determined  by  the  complaint,  which 
also  includes  the  title  of  the  cause.  The  statutes  provide  that 
actions  may  be  brought  by  commissioners  of  highways  in  the 
name  of  their  office.  (2  R.  S.  473,  §§  92,  93.)  And  the  su- 
preme court  has  held  that  such  actions  are  properly  brought  in 
the  name  of  the  individuals  with  the  addition  of  their  name 
of  office.  (Supervisor  of  Gnlway  v.  Siimsoti,  4  Hill,  136. 
Overseers  of  Pittstatmi  v.  Overseers  of  Plaltsburghj  18  Johii. 
407.  Todd  V.  Birdsall,  1  Cowen,  260.)  But  when  actions 
are  thus  brought,  the  pleading  should,  by  proper  averments, 
show  that  the  claim  is  made  by  the  officer,  and  not  by  the  in- 
dividual. The  complaint  in  this  action,  tested  by  the  principles 
laid  down  in  Merritt  v.  Seaman,  (2  Selden,  168;)  Ogdensburgh 
Bank  v.  Van  Rensselaer,  (6  Hill,  240 ;)  Delafield  v.  Kinney^ 
(24  Wend.  345,)  and  Hunt  v.  Van  Alstyne,  (25  Id.  605,)  and 
numerous  other  cases  of  like  character,  is  an  action  in  favor  of 
the  plaintiffs  as  individuals,  and  not  one  ^'  in  their  name  of 
office."  The  affix  to  their  names  in  the  title  is  a  mere  descrip- 
tio  personcB.  The  declaration  in  Merritt  v.  Seaman  was 
almost  identical  with  the  complaint  in  this.  It  was  '^  Charles 
H.  Merritt,  executor,  &c.  of  John  Simpson,  &c.  plaintiff,  &c." 
In  deciding  that  case,  the  court  of  appeals  says,  "  This  is  the 
only  part  of  the  declaration  that  contains  any  indication  that 
the  suit  is  brought  by  the  plaintiff  in  any  other  than  his  indi- 
vidual character.  The  promises  are  all  laid  to  the  plaintiff 
individually,  and  no  mention  is  made  of  letters  testamentary, 
either  in  the  declaration  or  the  testimony.  This  mode  of  de- 
scribing the  plaintiff  as  executor  is,  upon  all  the  authorities, 
to  be  regarded  as  merely  a  descriptio  personce,  in  no  respect 
changing  the  character  of  the  pleadings,  or  the  rights  of  the 
parties  under  them."  Justice  Cowen,  in  Hunt  v.  Van  Alstyne^ 
{supra,)  said,  '^The  declaration  is  one  by  the  defendant  Hunt  in 
his  own  right;  calling  himself  president  of  a  certain  company 


WASHINGTON-JANUARY,  1865.  185 

Gould  V.  Glass. 

18  a  mere  descriptio  perso7i(B,^^  In  the  ease  of  the  Ogdens- 
burgh  Baiik  v.  Van  Rensselaer^  Justice  Bronson  said,  "  this  is 
an  action  against  Henry  Van  Rensselaer,  and  the  words  which 
follow  his  name,  president  of  the  St  Lawrence  Bank,  can  only 
be  regarded  as  a  descriptio  personm,^  The  question  has  been 
decided  in  Delafield  v.  Kinney.  It  was  also  decided  at  the 
last  term,  on  the  argument  of  a  cause,  wh^re  the  declaration  was ' 
framed  in  the  same  way  against  an  executor ;  and  it  is  decided 
in  all  the  precedents  in  the  books.  In  the  present  action,  the 
title  is  the  only  part  of  the  complaint  which  contains  any  in- 
timation that  the  suit  is  brought  by  the  plaintiffs  in  any  other 
than  their  individual  character.  They  nowhere  aver  that  they 
are  commissioners  of  the  town  of  Lisbon,  or  complain  as  such. 
It  is  the  plaintiffs  that  complain  of  the  defendant ;  it  is  the 
plaintiffs  that  demand  judgment ;  it  is  Calvin  II.  Gould,  John 
Sheldon  and  John  McBride,  plaintiffs,  that  have  obtained  the 
judgment,  and  not  the  commissioners  of  highways,  nor  Gould, 
Sheldon  and  McBride  a>s  commissioners  of  highways.  The  word 
plaintiffs^  as  used  in  the  complaint  and  in  the  judgment,  can 
only  be  held  to  mean  the  individuals,  and  not  the  officer. 

It  was  urged  "  that  the  plaintiffs  intended  to  sue  in  their 
official  character,  as  was  evident  from  the  claim."  I  have  not 
the  least  doubt  of  that.  But  we  are  not  interpreting  a  con- 
tract, and  searching  out  the  meaning  of  parties  from  doubtful 
and  equivocal  words.  It  is  the  construction  of  a  pleading,  which 
must  be  construed  according  to  what  it  says,  and  not  what  the 
pleader  intended.  (6  Hillj  240.)  The  plaintiffs  should  have 
averred  that  they  were  commissioners  ;  that  as  such  they  com- 
plained of  the  defendant ;  and  the  judgment  should  have  been 
entered  in  their  favor  as  commissioners,  &c.  As  now  entered, 
the  record  would  be  no  bar  to  another  action  for  the  same  ob- 
structions, properly  brought  by  the  commissioners. 

It  was  urged  on  the  argument,  that  if  there  is  an  error,  the 
defendant  has  waived  it  by  not  demurring  to  the  complaint.  It 
is  true  that  the  defendant  might  have  demurred  at  the  join- 
ing of  issue  in  the  justice's  court,  but  he  waived  no  rights  by 
not  doing  so.    It  was  entirely  optional  with  him  whether  he 
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would  demur  or  not,  {Code,  §  64,  sub.  6 ;)  and  his  election  not 
to  avail  himself  of  that  right,  does  not  preclude  him  from  taking 
advantage  of  the  error  at  any  other  stage  of  the  cas^.  The 
code,  §  148,  expressly  provides  that  when  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  the  de- 
fendant shall  not  be  deemed  to  have  waived  his  right  to  take 
advantage  of  such  defect,  by  failing  to  demur ;  and  the  same 
practice  prevails  in  justices'  courts  under  §  64. 

The  plaintiiTs'  counsel  further  insisted  that,  should  this  court 
come  to  the  conclusion  that  this  was  an  action  by  the  plaintiffs 
in  their  individual,  instead  of  their  representative,  capacity, 
then,  under  the  power  given  by  section  173  of  the  code,  we  should 
amend  the  pleadings  so  as  to  conform  them  to  the  proofs,  and 
not  reverse  the  judgment  for  such  cause.  My  first  impressions 
were  that  the  court  had  such  power  to  amend,  but  a  further  and 
more  careful  consideration  of  the  point  has  satisfied  me  that 
section  173  has  no  application  to  a  case  like  the  present.  I  am 
doubtful  if  the  power  exists  in  this  court  to  amend  the  pleadings 
in  any  case  brought  into  this  court  by  appeal  from  an  inferior 
court.  In  such  cases  we  have  to  deal  with  the  record  just  as 
we  find  it,  (Bellinger  v.  Ford,  14  Barb,  262,)  and  the  power  to 
amend  the  record,  in  my  judgment,  should  be  confined  to. the 
court  in  which  the  action  originated  ;  and  such,  I  think,  was  the 
intention  of  the  makers  of  the  code.  But  this  action  originated 
in  a  justice's  court.  {Brown  v.  Brown,  2  Seld,  106.)  Upon 
issue  joined  with  plea  of  title  it  was  discontinued,  and  reversed  in 
the  county  court.  In  actions  commenced  under  such  circum- 
stances the  plaintiff  is  required  by  statute  to  complain  for  the 
same  cause  of  action  only  as  that  on  which  he  relied  before  the 
justice ;  and  the  defendant  is  confined  to  the  same  defense. 
{Code,  h  60.)  This  section  seems  to  exclude  all  amendment, 
after  the  action  passes  from  the  justice's  court.  It  has  been 
held  that  a  party  might  put  his  pleading  into  proper  form, 
( Wendell  v.  Mitchell,  5  Htyward,  424  ;  4  7d.  44;  7  Id.  404;) 
but  the  same  authorities  hold  that  there  can  be  no  change  in 
matters  of  substance.  That  would  not  allow  of  an  amendment 
changing  the  character  of  the  party  plaintiff.    If,  therefore,  a 
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new  trial  were  granted,  and  the  case  sent  back  to  the  connt  j 
court,  the  same  difficulty  would  still  exist,  as  regards  the  char- 
acter in  which  the  plaintiffs  have  sued,  without  any  power  in 
that  court  to  obviate  it.  Had  the  cause  originated  in  this  court, 
on  granting  a  new  trial  an  amendment  would  have  been  ordered 
on  terms  ;  or,  had  the  cause  originated  in  the  county  court,  on 
granting  a  new  trial  the  cause  would  go  back  to  that  court, 
leaving  it  to  exercise  its  powers  of  amendment  on  such  terms 
and  in  such  manner  as  it  saw  fit.  As  the  case  stands,  there 
seems  no  other  course  than  to  reverse  the  judgment.  The  code, 
section  330,  confers  upon  the  appellate  court  the  power  to  re- 
verse, affirmor  modify  the  judgment ;  or,  if  necessary  or  proper, 
to  order  a  new  trial.  As  a  new  trial  would  be  of  no  avail,  it 
would  be  neither  necessary  or  proper. 

The  second  question  presented  for  consideration  is,  was  the 
locus  in  quo  a  public  highway  by  the  act  of  the  commissioners  1 
The  defendant  insists  that  it  was  not.  1st.  Because  the  order 
laying  out  the  road  did  not  show,  nor  did  the  plaintiff  prove  on 
the  trial,  that  the  application  therefor  was  in  writing,  or  made 
by  a  person  liable  to  be  assessed  for  highway  labor.  2d.  Because 
the  statute  authorizing  the  laying  out  of  highways,  if  applica- 
ble to  wild  and  unimproved  lands,  is  unconstitutional,  for  the 
reason  that  it  does  not  provide  for  compensation  to  the  owners 
thereof. 

The  commissioners  of  highways  in  the  several  towns  of  the 
state  are  vested,  by  statute,  with  the  care  and  superintendence 
of  existing  highways ;  and  they  are  also  vested  with  the  power, 
in  the  manner  and  under  the  restrictions  in  said  statute  pro- 
vided, to  lay  out,  on  actual  survey,  such  new  roads  as  they  shall 
deem  necessary.  (1  R.  S.  501,  i  2.)  Those  restrictions  are, 
that  a  road  shall  not  be  laid  out  through  any  orchard  or  garden, 
buildings,  fixtures,  &c.,  without  the  consent  of  the  owner  ;  nor 
through  any  inclosed,  improved  or  cultivated  land,  without  the 
consent  of  the  owner  or  occupant,  unless  certified  to  be  neces- 
sary by  the  oath  of  twelve  respectable  freeholders  of  the  town. 
(1  R.  S.  513,  §§  57,  58.)  The  manner,  so  far  as  relates  to  roads 
through  wild  and  unimproved  land,  except  proceedings  on  ap- 
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peal,  is  provided  by  sections  55,  56,  (1  R.  S.  513,)  unless  section 
54  be  applicable.  Section  55  provides,  that  "whenever  the 
commissioners,  &c.  shall  lay  out,  &c.  any  road,  either  upon  ap- 
plication or  otherwise,  they  shall  cause  a  surveyto  be  made  of 
such  road,  and  shall  incorporate  such  survey  in  an  order  to  be 
signed  by  them,  and  to  be  filed  and  recorded  in  the  office  of  the 
town  clerk."  Section  56  makes  it  the  duty  of  the  town  clerk  to 
post  a  copy  on  the  outer  door  of  the  house  where  the  town  meet- 
ings are  usually  held.  It  will  thus  be  seen,  that  by  virtue  of 
the  power  given  in  section  2,  and  by  adopting  the  manner  pro- 
vided by  sections  55  and  56,  commissioners  may  lay  out  new 
roads  through  wild  and  unimproved  land,  "  if  they  shall  deem 
such  roads  necessary  and  proper,"  whether  applied  for  or  not. 
But  the  defendant's  counsel  insists  that  section  54  is  a  part  of 
the  manner  declared  in  section  2,  and,  unless  pursued,  the  com- 
missioners acquire  no  jurisdiction  to  lay  out  any  road.  That 
section  r^ads  thus :  "  Every  person  liable  to  be  assessed  for 
highway  labor,  may  apply  to  the  commissioners  of  highways  to 
lay  out  a  new  road.  Every  such  application  shall  be  in  writing, 
addressed  to  the  commissioners,  and  signed  by  the  person  ap- 
plying." In  the  case  of  Harrington  v.  The  People,  (6  Barb. 
607,)  in  treating  of  this  question.  Justice  Paige  says,  "  to  give 
the  commissioners  jurisdiction,  an  application  should  have  been 
made  to  them  in  writing,  by  a  person  liable  to  be  assessed  for 
highway  labor."  If  this  construction  is  right,  then  the  defend- 
ant's first  point  is  well  taken  ;  for  neither  by  the  order  or  the 
proof  did  it  appear  that  the  application  was  in  writing,  or  that 
the  applicant  was  liable  to  be  assessed  for  highway  labor.  The 
charge  of  the  county  judge,  "  that  the  recitals  contained  in  the 
order  was  prima  facie  evidence  of  a  writtien  application,"  was 
erroneous.  No  court  or  officer  can  acquire  jurisdiction  by  the 
mere  assertion  of  it.  {5  HUl,  168.  6  Wend.  ^52.  5  7d.l58. 
5  Barb.  607.)  A  statement  or  recital,  in  a  record  of  an  inferior 
tribunal,  of  facts  constituting  jurisdiction,  may  be  received  as 
prima  facie  evidence  of  such  facts,  (11  John.  226 ;  12  Wend. 
102 ;  15  Id.  372 ;)  but  if  such  record  omit  to  state  facts  neces- 
sary to  give  jurisdiction,  without  proof  of  the  necessary  fiicts 
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aliunde,  it  is  not  evidence  for  any  purpose.  (11  Wend,  647. 
2  Cowen  ^  HUVs  Notes,  1013.     5  Wend.  292.) 

But,  with  great  deference,  I  am  compelled  to  dissent  fr6m  the 
construction  given  to  the  highway  act,  in  the  case  of  The  Peo^ 
pie  V.  Harrington,  on  the  point  under  consideration.  Section 
54  is  but  permissive  in  its  language ;  it  confers  upon  the  citizen, 
liable  to  assessment,  the  power  to  set  the  commissioners  in  mo- 
tion, when  from  any  cause  they  shall  fail,  neglect  or  refuse  to 
act;  while  section  55,  by  its  language,  implies  power  in  the 
commissioners  to  lay  out  roads,  "either  upon  application  or 
otherwise,"  "  if  they  shall  deem  them  necessary."  Any  other 
construction  would  deprive  the  highway  commissioners  of  all 
volition  in  laying  out  new  roads,  or  altering  or  discontinuing  old 
ones.  Until  set  in  motion  by  written  application  from  some 
person  liable  to  highway  labor,  they  would  be  mere  passive 
instruments,  unable  to  act  in  the  discharge  of  one  branch  of 
their  important  duties.  No  such  thing  was  contemplated  by 
the  statute.  The  want  of  a  written  application  did  not,  of  itself, 
vitiate  the  act  of  the  commissioners. 

The  defendant's  next  point  is,  that  the  statute  under  which 
the  commissioners  assumed  to  act,  if  applicable  to  wild  and  un- 
cultivated lands,  is  unconstitutional.  I  approach  the  considera- 
tion of  this  point  with  great  doubt  and  hesitation.  The  statute 
under  which  the  plaintiffs  assumed  to  act  was  passed  more  than 
forty  years  since,  and  the  power  claimed  for  it  has  been  exten- 
sively exercised,  during  the  intermediate  period,  throughout  the 
state ;  and  although  its  constitutionality,  in  respect  to  the  par- 
ticular point  under  consideration,  has  been  often  doubted,  yet 
I  am  not  aware  that  the  question  has  ever  before  been  presented 
to  the  courts  for  adjudication. 

The  general  highway  act  gives  to  the  commissioners  of  high- 
ways the  power  to  lay  out  "  such  new  roads  in  their  respective 
towns  as  they  may  deem  necessary  and  proper."  If,  in  the  ex- 
ercise of  that  power,  it  becomes  necessary  to  take  improved  or 
cultivated  lands,  the  act  provides  for  compensation  to  the  own- 
ers ;  but  if  wild  and  unimproved  land  be  required  and  taken  for 
the  same  purpose,  no  mode  of  compensation  whatever  is  pro- 
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vided.  It  has  generally  been  supposed,  and  the  principle  acted 
upon,  that  the  owner  of  wild  land  taken  for  a  highway,  by  the 
commissioners,  was  without  any  redress  for  the  loss  of  his  prop- 
erty.    But  such,  I  apprehend,  was  never  the  law. 

This  road  now  in  question  was  laid  out  in  1840.  The  consti- 
tution of  this  state  then  in  force  was  that  adopted  in  1821.  The 
seventh  section  of  the  seventh  article  of  that  instrument  de- 
clares, "nor  shall  private  property  be  taken  for  public  use, 
without  just  compensation."  It  cannot  seriously  be  contended 
but  that  the  wild  and  unimproved  land  of  the  citizen  is  now, 
and  always  was,  as  much  private  property  as  his  inclosed  or 
improved  lands  ;  and  i£  so,  the  legislature  had  no  more  consti- 
tutional power  to  authorize  the  taking  of  one  for  public  use,  with- 
out compensation,  than  the  other.  A  provision  for  compensation 
is  a  necessary  attendant  on  the  due  and  constitutional  exercise 
of  the  power  of  the  lawgiver  to  deprive  an  individual  of  his 
property  without  his  consent.  (2  Kenfs  Com,  339.)  It  being  a 
constitutional  provision  that  government  has  no  right  to  take 
private  property  without  a  just  compensation,  it  would  seem 
necessarily  to  be  implied  that  the  indemnity  should,  in  cases 
which  will  admit  of  it,  be  previously  and  equitably  ascertained, 
and  ready  for  payment,  Concurrently  in  point  of  time  with  the 
exercise  of  the  right  of  eminent  domain.  In  some  of  the  states 
of  this  union  it  has  been  held  that  compensation  must  precede 
the  taking  of  private  property  for  public  use.  ( Thompson  v. 
Grand  Gulf  Banking  Co,,  3  Haw.  Miss,  R.  240.)  But,  in 
this  state,  the  court  of  last  resort  says :  "  It  is  enough  that  pro- 
vision is  made  for  the  assessment  and  payment  of  damages  or 
compensation ;  it  is  not  necessary  that  the  damages  or  compen- 
sation should  be  actually  ascertained  and  paid  previous  to  the 
appropriation  of  the  property."  {Bloodgood  v.  The  Mohawk 
and  Hudson  Mail  Road  Co,,  18  Wend,  9.)  In  the  decision 
of  this  last  case  Chancellor  Walworth  said,  "  I  hold,  that  before 
the  legislature  can  authorize  the  agents  of  the  state  and  others 
to  enter  upon  and  occupy,  destroy  or  materially  injure  the  pri- 
vate property  of  an  individual,  (except  in  cases  of  actual  neces- 
sity which  will  not  admit  of  any  delay,)  an  adequate  and  certain 
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remedy  must  be  provided  whereby  the  owner  of  such  property 
may  compel  the  payment  of  his  damages  or  compensation." 
In  the  case  under  consideration,  no  provision  is  made  for  com- 
pensation to  the  defendant,  and  it  was  not  a  case  of  necessity  to 
bring  it  within  the  exception  above  stated. 

It  is  conceded  that  the  legislature  is  the  law-making  power ; 
that  it  is  one  of  the  organs  of  the  sovereignty  of  the  state,  and 
the  proper  one  to  exercise  the  power  of  eminent  domain.  Eut 
that  body  must  exercise  its  rights  and  powers  in  subordination 
to  the  constitution.  That  instrument  '^  is  a  higher  law"  to  the 
legislature.  The  inhibition  in  the  constitution  is,  '^  that  private 
property  shall  not  be  taken  for  public  use  without  a  just  com- 
pensation ;"  and  any  act  of  the  legislature  empowering  commis- 
sioners of  highways,  or  any  other  officers  or  persons,  to  enter 
upon  and  take  private  property  for  public  use,  without  having 
provided  an  adequate  and  certain  remedy  whereby  the  owner 
may  obtain  compensation,  is  not  only  unconstitutional,  but  a 
violation  of  natural  right  and  justice.  {Bradshaw  v.  Rodger s^ 
20  John.  103.  Vanderbilt  v.  Adams,  7  Coroen,  349.)  My 
conclusions  are,  that  the  defendant's  second  point  is  well  taken, 
and  that  the  general  highway  act,  so  far  as  it  authorizes  the 
laying  out  of  roads  through  wild  and  unimproved  land,  no  mode 
fcr  compensation  to  the  owners  being  provided,  is  unconstitu- 
tional and  void. 

Upon  the  argument  of  this  cause,  the  plaintiffs'  counsel 
urged  upon  the  consideration  of  the  court  a  matter  not  appear- 
ing in  evidence,  but  of  which  it  was  insisted  the  court  might 
properly  take  judicial  notice,  as  it  was  a  part  of  the  public 
history  of  the  state,  viz :  "  That  prior  to  the  settlement  of  the 
county  of  St.  Lawrence,  the  state  of  New  York  was  the  propri- 
etor of  all  its  lands  ,and — ^like  the  king  of  England,  to  whose 
sovereignty  and  title  to  these  lands  it  succeeded — the  state,  in  its 
exercise  of  the  right  of  eminent  domain,  could  open  highways 
through  its  territories.  In  parting  with  its  title  to  these  lands 
it  could,  of  course,  like  any  other  owner,  make  such  reservations 
and  conditions  as  it  pleased.  Now  it  is  well  known  that  the 
township  of  Lisbon  was  part  of  the  lands  conveyed  by  the  state 
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in  1792,  by  letters  patent,  to  Alexander  Macomb,  reserving  five 
acres  out  of  every  one  hundred  acres  in  said  tract  for  hight^ays ; 
and  this  reservation  is  in  pursuance  of  the  act  of  the  legis- 
lature authorizing  the  sale  of  the  public  lands.  Each  subsequent 
purchaser  of  these  lands,  of  course;  takes  his  title  subject  to 
the  original  reservation.  The  state,  by  laying  out  and  opening 
roads  by  its  local  agents  through  these  landa,  is  not  guilty  of 
taking  private  property  but  only  exercises  its  own  right,  re- 
served for  the  public  benefit,  by  express  stipulation  of  the  origi- 
nal grant."  I  have  thus  stated  the  whole  of  the  plaintifis' 
proposition,  and  pronounce  it  fallacious  in  all  its  conclusions. 
This  court  cannot  take  judicial  cognizance  of  the  matters  set 
forth  in  this  argument.  But  suppose  it  otherwise,  or  that  all 
those  matters  were  properly  and  legitimately  before  us,  in  what 
respect  would  it  help  the  plaintiffs'  case  ?  The  reservation  in 
the  letters  patent  is  void  for  uncertainty.  But  the  statement 
of  the  letters  patent,  as  made  l.^y  counsel,  does  not  in  law  con- 
stitute a  "  reservation,"  but  an  "  exception."  A  "  reservation" 
in  a  deed,  or  other  instrument,  is  of  a  thing  not  in  being  at  the 
time  of  the  grant,  but  which  is  merely  created  by  it ;  while  an 
"  exception"  is  a  part  of  the  thing  granted.  {Bouv.  Law 
Die.  vol  1,  p,  492.  2  Id.  467.  Hilliard  on  Real  Property^ 
353.)  To  make  an  exception  in  a  deed  valid,  it  must  be  by  apt 
words — it  must  be  of  a  part  of  the  thing  previously  described ; 
and  the  part  excepted  must  be  particularly  excepted  and  set 
forth.  In  a  lease  of  attract  of  land,  except  one  acre,  the  excep- 
tion would  be  void,  because  the  acre  is  not  particularly  described ; 
so  of  a  grant  of  land,  excepting  one  and  a  half  acres,  reserved 
for  the  use  and  flowing  of  water  for  a  mill.  ( Woodf,  Land- 
lord  and  Tenant,  10.  Co.  Lit  47  a.  Shepherd's  Touch.  77. 
2  Hilliard  on  Real  Property,  353.  6  N.  H.  Rej?.  421.  20 
John.  85.)  And  in  all  such  cases,  whereon  there  is  any  doubt 
or  uncertainty,  it  always  enures  to  the  benefit  of  the  grantee. 
(9  East,  15.  3  John.  887.  8  Id.  394.)  But  were  this  "ex- 
ception" or  "  reservation"  valid,  and  the  argument  of  the  coun- 
sel sound,  the  doctrine  contended  for  by  him  would  be  apt  to  bear 
hard  upon  private  interests,  if  not  upon  personal  rights.    Such 
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doctrine,  if  applicable  to  wild  land,  is  equally  applicable  to  im- 
proved land.  If  applicable  to  farming  land,  it  is  equally  so  to 
village  property.  If,  by  virtue  of  such  a  reservation,  the  soil 
can  be  taken  in  a  state  of  nature,  equally  so  can  it  when  cover- 
ed by  erections  or  improvements,  whether  of  greater  or  less 
extent  Under  this  reservation,  at  least  until  one-twentieth  of 
all  the  land  of  the  town  is  appropriated  to  highways,  the  restric- 
tions of  the  statute  prohibiting  the  laying  out  roads  through 
houses,  orchards,  and  gardens,  (fee.  might  be  set  at  naught  by 
commissioners  claiming  to  act  "  as  the  local  agents  of  the  state, 
only  exercising  the  rights  reserved  by  the  state  for  the  public 
'  benefit  by  express  stipulation  in  the  orignal  letters  patent." 
Can  thid  court  say  that  five  acres  in  the  hundred  have  not  already 
been  appropriated  to  highways  ?  We  have  no  proof  on  this 
subject ;  and  if  the  plaintiff's  desire*  to  avail  themselves  of  the 
exception,  the  burden  of  proof  rests  upon  them  to  show  them- 
selves within  it. 

But  supposing  this  reservation  to  exist,  and  that  the  plain- 
tiffs had  proved  that  one-twentieth  of  the  land  in  the  town  was 
not  then  appropriated  to  highways,  can  these  plaintiffs  avail 
themselves  of  such  reservation  ?  As*  individuals,  most  certainly 
not ;  as  commissioners,  doubtful.  Covenants  in  a  deed  are  only 
operative  as  between  the  parties ;  a  stranger  can  take  nothing 
under  it,  unless  by  way  of  remainder.  {Hornbeck  v.  West- 
brook,  9  Mn.  74.  Spencer  v.  Field,  10  Wend.  91.)  The 
plaintiffs  as  commissioners  of  highways  are  in  nowise  connected 
with  the  state.  The  reservation  did  not  of  itself  transfer 
the  right  reserved  to  the  town,  nor  constitute  its  local  offi- 
cers agents  of  the  state,  to  designate  and  locate  the  part  re- 
served, and  neither  has  that  power  been  given  by  any  statute. 

Failing  to  establish  and  uphold  the  act  of  the  commissioners, 
the  plaintiffs  insist,  that  independent  of  their  acts,  the  road  in 
question  was  a  highway  by  dedication.  Dedication  is  the  act 
of  appropriating  property  to  public  or  pious  uses,  in  such  a  man- 
ner as  to  conclude  the  owner.  To  constitute  a  valid  dedication 
of  an  easement,  no  deed  or  writing  is  necessary  ;  neither  is  there 
any  particular  form  or  cei^mony  to  be  observed  All  that  is  re- 
VoL.  XIX.  25 
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quired  is  the  assent  of  the  owner,  and  the  nse  of  the  land  by 
the  public  for  the  purposes  intended.  Such  assent,  howeyer, 
must  be  the  free  and  voluntary  act  of  the  owner.  If  it  be  ex* 
torted  by  force,  or  made  under  a  mistake  or  misapprehension  of 
facts,  it  is  not  a  free  and  voluntary  act,  and  cannot  be  tortured 
into  an  express  dedication.  In  this  case,  the  highway  commis- 
sioners of  the  town,  having  the  care  and  custody  of  the  roads, 
and  claiming  the  right,  by  virtue  of  their  oflSce,  to  lay  out  new 
roads,  came  with  a  surveyor  to  the  defendant's  place  to  lay  out 
a  road  across  his  farm  between  his  improved  lots.  The  defend- 
ant had  not  asked  for  such  ;  he  did  not  want  any  such  road : 
but  supposing  the  commissioners  had  the  power,  and  would  exer- ' 
cise  it,  to  save  his  &rm  from  being  cut  up,  he  preferred  the  road 
should  be  located  as  it  was.  He  expressed  that  preference,  and 
said  he  <^was  willing  to  accommodate  the  applicants  with  a  road, 
but  wished  to  be  accomodated  himself."  This  was  a  yielding  to 
the  necessity  of  the  case,  and  driving  the  best  bargain  he  could, 
under  the  circumstances.  It  was  not  a  free  and  voluntary  act 
or  gift;,  sufficient  to  constitute  a  dedication,  to  the  public  use. 
It  is  true  the  defendant  did  not  demand  pay  for  his  land ;  like 
the  commissioners,  he  probably  supposed  it  could  be  taken  with- 
out pay.  In  considering  this  subject,  I  have  laid  out  of  view 
the  testimony  of  the  surveyor ;  his  memory  of  what  took  place, 
owing  to  the  time  that  had  elapsed,  was  quite  too  indistinct  and 
indefinite  to  control  the  case.  In  my  judgment,  therefore,  there 
was  no  express  dedication  by  the  defendant  of  the  land,  over 
which  this  road  passed,  to  the  public  use.  I  fully  concur  with 
Mr.  Justice  Bronson,  '^  that  the  doctrine  of  dedication  has  been 
carried  quite  far  enough,  and  ought  not  to  be  extended.  Our 
title  to  lands  is  too  important  to  be  lightly  lost  upon  slight 
presumptions.  Before  an  owner  should  be  deprived  of  his  prop- 
erty, his  intention  to  part  with  it  should  be  clearly  and  distinctly 
expressed ;  and  for  greater  certainty,  it  would  be  far  better  that 
to  be  effective  it  should  be  evinced  by  writing  rather  than  by 
doubtful  conduct,  or  still  more  doubtful  expressions.''  {Bitdeau 
V.  Mead,  14  Barb.  828.) 
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A  dedioation  of  land,  however,  for  a  publio  use,  may  be  pre-  \ 
sained  tram  use  alone,  without  any  positive  assent  on  the  part   I 
of  the  owner.    Kent  says,  "  it  has  been  an  unsettled  question    t 
what  length  of  time  is  required  to  create  the  presumption." 
Justice  Hand  says,  "  if  user  is  relied  upon  to  prove  dedication, 
the  authorities  differ  as  to  the  requisite  time;  but  there  is  no 
doubt  user  is  sufficient."    (  Wiggins  v.  TcUmadgej  11  Barb. 
457.)    In  some  of  the  English  cases  six  years,  in  others  eight 
and  twelve  years,  have  been  held  sufficient ;  while  in  another 
case  nineteen  years  was  held  insufficient.    The  true  principle  to 
be  deduced  from  these  authorities,  I  apprehend  to  be,  that  if 
there  be  no  other  evidence  of  a  graot  or  dedication,  than  the 
presumption  arising  from  acquiescence  on  the  part  of  the  owner  \ 
in  the  free  use  and  enjoyment  of  the  way  as  a  public  road,  the  \ 
period  of  twenty  years,  applicable  to  incorporal  rights,  would   I 
be  required,  as  being  the  usual  period  of  limitation.    (8  Ketifs    ' 
Cam.  451.)    In  this  case  twenty  years  not  having  elapsed  since 
the  road  was  laid  out,  no  dedication  from  user  can  be  presumed. 

In  my  judgment,  therefore,  the  plaintiffs  entirely  fiiled  to 
make  out  a  dedication  in  fad,  or  by  presumption,  of  the  land  for 
this  road.  The  former,  however,  was  a  question  for  the  jury, 
and  had  they  been  properly  charged  by  the  court  upon  this 
branch  of  the  case,  their  finding  would  have  been  conclusive, 
and  no  new  trial  would  have  been  granted  on  that  ground.   . 

The  county  judge  was  also  in  error  in  his  refusal  to  charge  as 
requested  by  the  defendant's  counsel,  ^^  that  if  the  jury  were  sat- 
isfied, from  the  evidence,  that  no  notice  had  been  given  to  Jones 
of  the  meeting  of  the  commissioners,  d&c,  they  should  find  for 
the  defendant."  This  request  was  proper.  Jones  had  given 
some  evidence  tending  to  show  that  he  was  not  in  fact  notified, 
and  that  testimony  was  proper  for  the  consideration  of  the  jury 
to  rebut  the  presumption  created  by  the  recital  in  the  order ; 
and  the  judge  erred  in  not  charging  as  requested,  and  submitting 
the  whole  evidence  to  the  jury. 

My  conclusions  from  the  foregoing  premises  are,  1st.  That 
the  action,  as  it  now  stands,  is  one  in  favor  of  the  plaintiffs  in 
their  individual  character,  and  that  neither  this  court,  nor  the 
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county  court,  have  any  power  under  the  code  to  amend  the  plead- 
ings therein.  2d.  That  commissioners  of  highways  have  au- 
thority to  lay  out  highways,  <fcc.  according  to  the  provisions  ot 
the  statute,  without  an  application  therefor  in  writing  by  a  per- 
son liable  to  assessment.  3d.  That  the  general  highway  act, 
giving  commissioners  of  highways  the  power  to  lay  out  new  roads, 
so  far  as  the  same  is  applicable  to  wild  or  unimproved  lands,  is 
unconstitutional  and  void,  because  no  mode  is  provided  for  com- 
pensating the  owners  for  damages  or  the  value  of  the  land. 
4th.  That  user  alone  is  sufficient  to  establish  a  dedication  of  land 
to  public  use ;  but  if  there  be  no  other  evidence  of  the  &ct, 
it  must  have  continued  for  twenty  years.  5th.  That  a  dedicar 
tion  in  fact,  of  land  to  the  public  use,  must  be  the  free  and  vol- 
untary act  of  the  owner,  with  intent  so  to  dedicate ;  otherwise  no 
right  to  the  public  attaches.  That  such  is  a  question  of  fajt,  to 
be  determined  by  the  jury  from  the  evidence. 

The  judgment  of  the  county  court  must  be  reversed. 

[WASBiNaTON  General  Term,  January  1, 1865.    Handj  Cody,  C.  L.  AUen 
and  James,  Justices.] 


Ives  vs.  Miller. 

Li  an  action  upon  a  promissory  note  given  by  the  defendant  to  the  plaintiff,  the 
former  alleged  in  his  answer  that  the  parties  had  been  members  of  a  partner- 
ship firm,  which  was  dissolved  prior  to  the  giving  of  the  note ;  but  that  the  ac- 
counts of  the  firm,  as  between  the  parties,  hadk  never  been  settled  or  adjusted, 
and  that  the  plaintiff  had  refused  and  neglected  to  settle  and  a4JU8t  the 
same;  that  the  firm  was  indebted  to  the  defendant  in  the  sum  of  SIOOO,  one 
half  of  whiob  the  plaintiff  was  liable  to  pay  to  the  defendant  The  answer 
further  demanded  that  an  account  of  the  partnership  oonoems  and  trans- 
actions be  taken ;  and  that  whatever  was  found  due  to  the  defendant  should 
be  allowed  to  him  as  a  set-off.  Held,  on  demurrer,  that  whatever  claim  the 
defendant  might  have  against  the  firm  was  not  a  counterclaim  against  the 
plaintiff,  nor  the  subject  of  a  set-off. 

Gag$  V.  Afigdl,  (8  How.  Pr,  Rep,  886,)  dimpproved. 
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Until  the  affliirs  of  a  copartnership  are  wonnd  up,  what  one  partner  may  owe 
the  firm  is  not  a  debt  due  to  a  copartner;  nor  is  the  indebtedness  of  the  firm 
to  one  of  the  members,  a  debt  due  from  the  other  members  of  the  firm  to  him. 

The  rights  and  interests  of  partners  before  and  after  the  dissolution,  and  their 
remedies  against  each  other,  at  law  and  in  equity,  considered. 

When  a  demurrer  is  oveniiled,  or  sustained,  a  party  may  appeal  as  A-om  an  order, 
hefore  judgment  is  actually  entered  up.    Secus^  after  judgment,  it  seems. 

It  seems  there  are  many  causes  of  action,  as  the  word  ''  action  "  is  defined  by  the 
code,  tliat  are  no  answer  to  a  suit,  as  counterclaims. 

On  appeal  from  an  order,  the  court  has  discretion  as  to  costs. 

THIS  was  an  appeal  from  an  order  made  at  a  special  term,  over- 
ruling  a  demurrer.  The  action  was  on  a  note  for  $706.74, 
given  by  the  defendant,  dated  on  the  22d  day  of  November, 
1853,  and  payable  with  interest  to  the  plaintiff,  or  order,  at  the 
Bank  of  Malone,  on  the  15th  day  of  May,  1854.  The  summons 
and  complaint  were  dated  the  24th  of  May,  1854.  The  answer 
admitted  the  making  of  the  note,  and  claimed  a  set-off  of  an 
indebtedness  from  the  plaintiff  to  the  defendant  for  money  paid 
to  the  plaintiff;  board,  washing,  <fec.  frirnished  to  him ;  goods, 
&c.  sold  and  delivered  to  him ;  and  for  work  and  labor  done,  <fec. 
The  defendant  further  answered  that  the  plaintiff  and  defendant, 
in  1849,  formed  a  copartnership  in  the  business  of  buying  and 
selling  goods,  <fec.  at  Mount  HoUey,  in  Vermont,  under  the  firm 
of  "  A.  H.  Miller  <fc  Co."  and  continued  the  business  there  two 
years,  and  then  removed  to  Malone  and  continued  the  business 
at  the  latter  place  about  one  and  a  half  years,  "  and  then,  by 
mutual  consent,  dissolved  the  said  copartnership,  but  did  not, 
and  never  have,  settled  or  adjusted  ttfe  accounts  or  concerns  of 
the  said  copartnership,  as  between  the  plaintiff  and  the  defendant 
in  this  action,  as  copartners  in  said  firm "  of  A.  H.  Miller  <fc 
Co.;  and  that  the  plaintiff  had  neglected  and  refused,  and  still 
neglects  and  refuses  to  settle  and  adjust  the  copartnership  ac- 
counts and  concerns,  although  often  requested  so  to  do.  And 
that,  '*  for  the  purchase  of  goods,  wares  and  merchandise,  and 
iox  clerk  hire  and  the  boarding  of  clerks,  and  for  the  expenses 
of  transacting  and  negotiating  the  business  of  the  said  firm  of 
A.  H.  M.  ix,  Oo.,  and  for  the  debts  of  the  said  firm,  paid  by  the 
defendant  in  this  action,  the  said  firm  is  indebted  to  the  said  de- 
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fendant  in  a  large  sum  of  money,  to  wit,  in  the  sum  of  one  thou- 
sand dollai;s,  the  one  half  of  which  the  plaintiff  is  liable  to  pay 
to  the  defendant,  according  to  the  terms  and  conditions  of  the 
said  copartnership  formed  and  entered  into  by  and  between  the 
parties  to  this  action*  The  defendant  therefore  demands  that  an 
account  of  the  said  partnership  concerns  and  transactions,  be- 
tween the  parties  to  this  action,  be  taken  and  stated  by  and 
under  the  order  and  direction  of  the  court,  and  that  such  sum 
as  may  appear  upon  such  account  to  be  justly  due  to  the  defend- 
ant be  ascertained  and  allowed  to  him,  and  that  such  part  thereof 
as  the  plaintiff  may  be  liable  to  pay  to  the  defendant,  be  allowed 
and  set  off,  &c.,  together  with  the  other  sums  before  pleaded, 
and  that  he  have  judgment  for  the  balance. 

The  plaintiff  took  issue  upon  the  other  matters  of  set-off; 
but  demurred  specially  to  that  portion  of  the  answer  relating  to 
the  copartnership.  The  special  term  overruled  the  demurrer, 
and  gave  leave  to  the  plaintiff  to  amend ;  but  the  plaintiff,  be- 
fore the  entry  of  judgment,  appealed  as  from' an  order. 

/.  Hutton^  for  the  plaintiff. 

/.  R.  Flanders^  for  the  defendant. 

By  the  Court,  Hand,  P.  J.  No  judgment  having  been  en- 
tered up,  it  is  objected  that  the  appeal  is  premature.  The  d^ 
murrer  is  to  a  part  only  of  the  answer,  and  leave  to  amend  was 
given.  I  had  susposed  if  to  be  settled  that  an  appeal  from  an 
order  would  lie  in  such  a  case.  (2  Whitt.  Pr.  200,  2d  ed.) 
And  in  this  district,  under,  the  2d  subdivision  of  i  349  in  its 
present  form,  I  believe  we  have  invariably  held  that  where  a 
demurrer  has  been  sustained  or  overruled,  the  appeal  in  all  cases 
may  be  as  from  an  order,  if  judgment  has  not  been  actually  en- 
tered up.  King  V.  Stafford,  (5  How.  Pr.  Rep.  80 ;  iS.  C,  6 
Id.  127,)  was  an  attempt  to  appeal  from  the  decision  of  a  judge, 
under  §  247  ;  and  the  reasons  given  in  6  Howard  for  the  decis- 
ion, and  the  case  itself  may,  perhaps,  be  considered  as  substan- 
tially overruled  by  the  court  of  appeals  in  Swart/umt  v.  Curtis, 
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(4  Omst.  416 ;  and  see  8  Sandf.  723.)  Besides,  Bentley  y. 
JmeSy  (4  How.  Pr.  Rep.  386 ;)  and  King  v.  Staffer dj  were 
decided  before  the  amendment  of  §  840.  The  remarks  of  the 
court  in  Reynolds  y.  Freeman^  (4  Sandf.  702,)  and  in  Notten 
V.  West.  R.  Co.y  (10  How.  Pr.  Rep.  97,)  on  this  point,  seem  to 
me  to  be  correct.  And  a  different  rale  might  sometimes  be  very 
inoonyenient ;  as  if  a  demnrrer  to  a  complaint  to  wind  up  an  al- 
leged copartnership,  because  it  did  not  set  out  the  &cts  consti- 
tuting a  copartnership,  should  be  oyerruled,  there  would  be  the 
delay  and  expense  of  taking  an  account,  and  yet,  on  appeal,  the 
demurrer  might  finally  be  sustained. 

On  the  merits,  I  think  the  answer  shows  no  countierclaim 
against  the  plaintiff  arising  out  of  a  cause  of  action  on  contract 
existing  at  the  commencement  of  the  suit.  {Code,  §  150.)  The  de- 
fendant says,  that  the  firm  became  indebted  to  him  for  the  pur- 
chase of  goods,  d6C,  and  for  board  furnished  and  expenses  and 
debts  paid  for  the  firm,  $1000 ;  and  that  the  plaintiff  is  liable  to 
pay  one  half  of  this  to  him,  according  to  the  terms  and  conditions 
of  the  copartnership.  But  he  does  not  state  that  those  terms 
and  conditions  were  special,  or  what  they  were,  and  he  asks  for 
an  accounting,  and  that  what  shall  be  found  due  to  him  shall  be. 
allowed ;  and  that  such  part  thereof  as  the  plaintiff  shall  be 
liable  to  pay,  be  set  off  in  this  cause.  But  he  does  not  allege  that 
the  plaintiff  owes  the  firm ;  or  that  any  thing  will  be  due  from 
the  plaintiff  to  the  defendant  on  the  first  winding  up  of  the 
copartnership  concerns.  In  this  respect,  the  answer  falls  short 
of  that  in  the  case  of  Gage  y.  Angell,  (8  How.  Pr.  R.  835,) 
where  it  was  ayerred,  that  on  a  settlement  a  balance  was  due 
firom  the  plaintiff  to  the  defendant.  But  with  all  respect  for 
the  able  judge  who  decided  that  cause,  and  whose  opinion  con- 
tains all  that  can  be  said  on  that  side  of  the  question,  I  think, 
if  this  answer  had  contained  such  an  allegation,  it  would  haye 
stUl  been  insufficient.  I  do  not  understand  that  one  partner 
has  a  demand,  debt,  or  counterclaim  against  his  copartner  be- 
fore or  after  dissolution,  until  a  final  settlement,  where  ther^ 
IB  DO  firand,  nor  an  express  agreement,  nor  any  special  oircum« 
stanees.    Each  partner  has  a  specific  lien  on  the  partnership 
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effects  ;  not  only  for  the  amount  of  his  share,  but  for  moneys 
advanced  by  him  for  the  use  of  the  firm  beyond  his  share,  and 
for  money  abstracted  by  a  copartner  beyond  his  share.  {Perk. 
Colly,  on  Part  §  125,  and  cases  there  died.  Buchan  v.  Sumr 
tier,  2  Barb.  Ch.  165.)  Upon  dissolution,  each  party  may  in- 
sist upon  a  sale  of  the  property.  {Colly.  §§  273,  313.  Evaiis 
V.  Evansj  9  Paige^  178.  3  Kent^  64.  Feaiherstonhaugh  v. 
Fenwick,  17  Ves.  309.  Fereday  v.  Wightwickj  1  TanU.  250.) 
The  funds  and  other  assets  are  to  be  collected,  an  account 
taken,  and  all  the  creditors  ascertained  and  paid.  {Cary^  292. 
Perk,  Colly.  B.  2,  ch.  3,  §  4.  Paynter  v.  Haustm,  3  Meriv.  297.) 
On  the  final  accounting,  each  partner  is  to  be  allowed,  as  against 
the  other,  what  he  has  brought  into  the  business ;  and  may 
charge  his  copartner  with  what  the  latter  has  not  but  should 
have  brought  in  \  and  with  what  he  has  taken  out,  beyond  his . 
proportionate  share  ;  and  nothing  is  to  be  considered  his  share 
but  his  proportion  of  the  residue  or  balance  of  the  account. 
( West  V.  Skip,  1  Ves.  239.  Cary  on  Part.  89.  CoUy.  on 
Part,  h  318.)  The  answer  makes  out  no  case  for  contribution  ; 
and  where  that  is  not  the  case,  and  there  is  no  special  agree- 
ment, nor  fraud,  no  action  at  law  would  lie,  unless  there  has 
been  a  balance  struck.  (  Westerlo  v.  Evertson,  1  Wend.  532. 
Paitison  v.  Blanchard,  6  Barb.  537.  Colly.  §5  284,  289. 
Smith  v.  Barrow,  2  T.  R.  479.  Bidler,  /,  Fromont  v.  Coup- 
land,  2  Bing.  170.  Crass  v.  Cheshire,  7  Exch.  R.  43.  Gage 
y.  Angell,  supra,  and  eases  there  cited.)  And,  until  the  af- 
fairs of  the  concern  are  wound  up,  what  one  partner  may  owe 
the  firm  is  not  a  debt,  due  to  a  copartn^;  nor  is  the  indebt- 
edness of  the  firm  to  one  of  the  members  a  debt  due  from 
the  other  members  to  him.  The  rights  of  the  parties  were 
very  clearly  stated  by  Lord  Cottenham,  so  late  as  in  1838,  in 
Richardson  v.  BarUc  of  England,  (4  My.  ^  Cr.  165.)  That 
was  a  motion  to  compel  a  partner  to  pay  into  court  a  large 
sum,  which  it  was  insisted  he  had  admitted  he  had  drawn  out 
with  the  consent  of  the  partners,  before  dissolution.  The  lord 
chancellor  remarked  upon  the  ordinary  use  of  the  words  "  cred- 
itor" and  ^  debtor,"  as  applied  to  partners  who  advance  to^or  draw 
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money  from  the  firm  by  consent,  and  added:  "but  though 
these  terms,  'creditor'  and  debtor/  are  so  nsed,  and  sa£Sciently 
explain  what  is  meant  by  the  use  of  them,  nothing  can  be  more 
inconsistent  with  the  law  of  partnership,  than  to  consider  the 
situation  of  either  party  as  in  any  degree  resembling  the  situa- 
tion of  those  whose  appellation  has  been  so  borrowed.  The 
supposed  creditor  has  no  means  of  compelling  payment  of  his 
debt ;  and  the  supposed  debtor  is  liable  to  no  proceedings,  either 
at  law  or  in  equity — assuming  always  that  no  separate  security 
has  been  taken  or  giyen.  The  supposed  creditor's  debt  is  due 
from  the  firm  of  which  he  is  a  partner ;  and  the  supposed  debtor 
owes  the  money  to  himself,  in  common  with  his  partners ;  and 
pending  the  partnership,  equity  will  not  interfere  to  set  right 
the  balance  between  the  partners."  And  again :  '^  But  if,  pend- 
ing the  partnership,  neither  law  nor  equity  will  treat  such  ad- 
vances as  debts,  will  it  be  so  after  the  partnership  has  determined, 
before  any  settlement  of  accounts,  and  before  the  payment  of 
the  joint  debt,  or  the  realization  of  the  partnership  estate? 
Nothing  is  more  settled  than  that,  under  such  circumstances, 
what  may  haye  been  advanced  by  one  partnelr,  or  received  by 
another,  can  only  constitute  items  in  the  account.  There  may 
be  losses,  the  particular  partner's  share  of  which  may  be  more 
than  sufficient  to  exhaust  what  he  has  advanced,  or  profits  more 
than  equal  to  what  the  other  has  received;  and  until  the  amount 
of  such  profit  and  loss  be  ascertained,  by  the  winding  up  of  the 
partnership  affairs,  neither  party  has  any  remedy  against,  or 
liability  to  the  other,  for  payment  from  one  to  the  other,  of  what 
may  have  been  advanced  or  received."  /  And  he  cites  what  was 
said  by  Lord  Elden,  in  Crawskay  v.  Collins^  "  where  a  sum  is 
advanced  as  a  loan  to  an  individual  partner,  his  profits  are  first 
answerable  for  that  sum ;  and  if  his  profits  shall  not  be  sufficient 
to  answer  it,  the  deficiency  shall  be  made  good  out  of  his  capi- 
tal ;  if  both  his  profits  and  his  capital  are  not  sufficient  to  make 
it  good,  he  is  considered  a  debtor  for  ||ie  excess."  (2  Russ.  825. 
And  9ee  Foster  y.  Donald,  1J.^W.2S2;  Barb,  on  Set-off, 
142;  CoUy.  h  326.)  K  resort  is  first  had  to  the  partnership 
property  in  case  of  a  loan  by  the  firm  to  one  partner,  certainly 
Vol.  XIX.  26 
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it  should  be  so  in  case  of  mere  advances  by  one  partner  to  the 
firm.  There  are  cases  of  natural  equity,  irrespective  of  any 
statute,  where  the  court  will  interfere.  {See  Lindsay  v.  Jack- 
son, 2  Paige,  581 ;  Gat/  v.  Gat/,  10  Id.  369  ;  Ainslie  v.  Boj/n- 
ton,  2  Barb.  258 ;  Barb,  on  Set-off,  190.)  If  the  plaintiff,  on 
final  settlement,  will  be  indebted  to  the  defendant,  and  is  insol- 
vent, and  the  defendant  therefore  iu  danger  of  losing  what 
may  be  so  found  due  to  him,  the  latter  would  be  entitled  to 
relief  by  a  cross-action,  if  not  by  a  proper  answer  in  this, 
on  the  ground  of  his  peculiar  equity.  Perhaps  even  then  the 
amount  of  this  note  should  be  brought  into  court.  {Goldr. 
Canham,  1  Ch.  Ca.  811.  «  C,  2  Swanst.  825.  8  Vin.  558. 
8  Dan.  Pr.  2017,  Pei'k.  ed.)  But  a  mere  right  to  have  an 
account  taken,  on  the  dissolution  of  the  firm,  is  not  sufficient. 
That  may  be  required  for  the  purpose  of  winding  up  the  con- 
cern. {Scott  V.  Pinkerton,  8  Edw.  C.  R.  70.  Colly.  298  et 
seq.)  In  the  old  action  of  account  the  two  judgments  were 
quite  distinct ;  and  a  scire  facias  could  have  been  brought  upon 
the  first  judgment,  and  the  final  judgment  might  have  been  re- 
versed on  a  writ'  of  error,  without  reversing  the  judgment  quod 
computet.  And  many  things  could  have  been  .pleaded  in  dis- 
charge, that  could  not  have  been  pleaded  in  bar.  Under  $  150, 
where  the  counterclaim  arises  out  of  a  distinct  and  independent 
contract,  it  should  be  due,  or  in  its  nature  presently  applicable 
in  reduction  of  the  claim  of  the  plaintiff.  Here,  as  all  the  as- 
sets must  be  collected  in  and  turned  into  money,  and  the  debts 
paid  before  the  final  balance  can  be  ascertained,  it  may  be  years 
before  the  court  can  know  whether  any  thing  will  be  due  to  the 
defendant  on  the  ultimate  adjustment  of  the  copartnership 
transactions.  Equitable  defenses  and  counterclaim  are  now 
admissible  in  a  variety  of  cases ;  but  it  does  not  follow  that 
there  is  ^o  restriction,  whatever  the  incongruity.  Under  the 
arbitrary  definition  of  an  "  action,"  as  given  by  J  2  of  the  code, 
there  are  many  causes  of  pustion  arising  on  contract  which,  un* 
der  §§  149  and  150,  can  be  no  answer  to  a  suit  Besides,  the 
machinery  of  the  code  does  not  seem  adapted  to  indiscriminate 
ftmalganuation  of  all  causes  of  action  and  defenses,  although 


WASHINGTON-JAinjARY,  1855.  203 

lyes  V.  Mnier. 

they  may  come  within  certain  general  divisions.  It  is  insisted 
that  in  an  action  founded  upon  contract,  the  code  permits  the 
defendant  to  interpose  any  claim  upon  which  he  alleges  some- 
thing should  be  allowed  to  him  against  the  plaintiff,  if  it  but 
arise  upon  contract,  and  exist  when  the  suit  is  commenced ; 
whether  legal  or  equitable,  ai^d  whether  it  be  or  be  not  liqui- 
dated or  capable  of  liquidation.  Admitting  that  under  the  ap- 
pellation of  "  counterclaims,"  the  right  of  "  set-off"  is  greatly 
enlarged,  still  many  of  the  provisions  of  the  code  are  not  quite 
compatible  with  such  a  construction  of  }  150.  The  mode  of 
trying  issues  of  fact  is  not  the  same  in  all  cases.  {Code^  h  253.) 
And  again,  suppose  in  this  case  a  final  settlement  of  the  co- 
partnership is  made,  it  might  be  very  unjust  that  the  whole 
cost  and  expense  of  that  proceeding,  however  great,  should  de- 
pend upon  the  amount  of  the  recovery  ($50  or  less)  upon  this 
note.  (Code,  §§  304,  305.)  In  ejectment,  if  a  vendee  ask  for 
specific  performance,  terms .  may  be  imposed ;  and  beside,  if  he 
succeed,  the  plaintiff  does  not  in  fact  recover.  However,  it  is 
not  necessary  to  decide  this  appeal  upon  any  construction  affect- 
ed by  considerations  of  practical  expediency ;  for,  if  the  views 
we  have  taken  of  the  rights  and  interests  of  copartners  are 
correct,  the  defendant  has  shown  no  valid  counterclaim  grow- 
ing out  of  that  connection. 

The  order  granted  at  special  term  should  be  reversed ;  but 
as  this  is  one  of  those  novel  and  perplexing  questions  natu- 
rally consequent  upon  any  attempt  to  change  the  entire  mode 
of  administering  justice,  we  think  the  costs  had  better  abide 
the  event  of  the  suit.  As  this  is  an  appeal  from  an  order,  I 
think  the  court  has  discretion  as  to  costs. 

Ordered  accordingly. 

[WASBixaToiv  Generil  Term,  Jannaxy  1, 1865.  Mand,  Cody,  C.  L»  AUen 
and  JameSf  Justices.] 
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Fo-WLER  and  others,  commissioners  of  highways  of  the  town 
of  North  Hempstead,  vs.  Mott. 

An  action  to  reoorer  treble  damages,  by  way  of  forfeitorej  fbr  a  willftil  ob8tni(>- 
tion  to  a  highway  in  the  county  of  Queens,  is  properly  brought  by  the  am»- 
misstoners  of  highways,  under  the  103d  and  104th  sections  of  the  act  to 
regulate  highways  in  the  countiel  of  Suftblk,  Queens  and  Kings,  passed  Feb- 
ruary 22, 1830. 

Such  action  should  not  be  brought  by  the  overseer  of  the  district,  under  the  83d 
section  of  the  act. 

To  authorize  an  action  of  that  nature,  it  is  not  necessary  that  the  obstruction 
should  have  been  upon  a  recorded  highway.  It  is  sufficient  that  a  road  has 
been  used  as  a  public  highway  for  twenty  years  or  more  prior  to  the  21st  day 
of  March,  1797,  and  has  been  used  and  worked  as  such  for  the  last  six  years. 

And  although  it  be  not  satis&ctorily  proved  that  an  ancient  road  has  been  worked 
within  the  last  six  years,  yet  if  it  has  been  in  constant  use  during  that  time, 
that  is  all  that  is  necessary,  to  continue  its  previously  acquired  public  char- 
acter. 

Where  a  certificate  of  commissioners  of  highways  states  that  they  have  laid  out, 
and  do  lay  out,  a  highway,  this  will  be  held  to  import  that  the  road  was  laid 
out  at  the  date  of  the  certificate,  within  the  meaning  of  the  act,  although  it  is 
also  stated  that  the  highway  is  upon  a  line  "according  to  public  usage  for 
twenty  years  previous  to  1797  \"  there  being  nothing  in  the  act  to  prevent  the 
laying  out  of  a  road  upon  the  site  of  an  old  one. 

It  need  not  appear  affirmatively  flnom  such  certificate,  that  the  owner  of  land  has 
assented  that  the  road  shall  be  laid  out  through  it,  or  that  he  has  received  any 
compensation  for  his  property  thus  taken  fbr  the  use  of  the  publia 

Nor  is  it  necessary  that  the  owner's  consent,  if  given,  should  be  in  writing.  It 
may  be  verbal,  and  may  be  proved  by  oral  testimony. 

Where  a  certificate  of  commissioners  of  highways  designates  the  land  laid  out,  as 
and  for  a  public  highway  and  landing,  without  in  terms  appropriating  it  as  a 
place  of  deposit,  it  will  be  construed  as  specifying  a  purpose,  so  fkr  as  relates 
to  the  landing,  to  which,  with  others,  it  may  be  lawfUly  directed.  The  terms 
will  bo  applied  to  the  legitimate  province  of  a  highway,  and  no  f\irther. 

If  the  privilege  of  a  public  landing,  in  any  sense  of  the  term,  cannot  be  legally  con- 
feiTed,  under  the  statute,  the  act  of  the  commissioners  can  be  sustained  to  the 
extent  of  the  laying  out  the  land  as  a  public  highway.  The  addition  of  a  pub- 
lic landing  is  simply  void,  and  wHl  not  be  fktal  to  the  entire  proceeding;  on 
the  maxim  that  utHe  per  inutile  non  ffitiaiur. 

Where  a  highway  extends  to  the  edge  of  the  water  there  is  not  any  exclusive  right 
of  landing,  per  se,  in  the  riparian  owner,  and  there  is  a  right  of  passing  over 
his  land,  to  its  entire  extent,  in  the  public. 

Although  highways  are  not  designed  to  be,  and  cannot  be  appropriately  used  as, 
plaoas  of  deposit,  except  for  temporaty  and  nsoeaiaiy  puipoasi,  nor  appio- 
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priateily  mciimberad  by  TesaelB  or  boats,  yet  H  simns  thai  tbay  are  ftoe  for  the 
passage  of  all,  whether  from  the  hmd  or  the  sea. 
The  privilege  may  be  restricted,  however,  when  it  would  interfere  with  the  fhm- 
chise  of  a  ferry  or  a  wharf.  • 

APPEAL  from  the  Queens  county  oourt.  The  action  was 
commenced  by  the  respondents  against  the  appellant,  be- 
fore a  jnstice  of  the  peace  of  the  county  of  Queens,  to  recover 
damages  for  the  obstruction  of  a  public  highway,  in  the  town  of 
North  Hempstead,  in  said  county.  The  defendant,  in  his  answer 
before  said  justice,  denied,  among  other  things,  that  the  premi- 
ses described  in  the  complaint,  either  were  or  ever  had  been  a 
public  highway,  and  tendered  the  undertaking  required  by  statute 
in  cases  where  the  title  to  land  comes  in  question.  Whereupon, 
and  in  pursuance  of  the  statute,  the  said  action  before  the  justice 
became  and  was  discontinued.  An  action  was  then  commenced 
in  the  county  court  of  Queens  county,  by  the  service  of  a  sum- 
mons and  complaint.  The  complaint  s6t  forth  that  the  plaintiffs 
were  commissioners  of  highways  of  the  town  of  North  Hemp- 
stead, and  that  the  defendant,  on  the  29th  day  of  April,  1852, 
willfully  injured  a  oerttdn  highway  in  said  town,  at  a  place  called 
Bedell's  Landing,  on  the  east  side  of  the  village  of  Roslyn,  by 
digging  a  ditch  on  the  same  and  carting  away  the  earth 
therefrom,  thus  obstructing  the  public  travel  and  injuring  the 
highway  to  the  amount  of  $10.  Also,  that  on  the  ISth  day  of 
May,  1852,  ihe  defendant  again  willfully  injured  said  highway, 
by  digging  another  ditch  thereon  and  carting  away  the  earth 
therefrom,  thus  obstructing  the  public  travel  and  injuring  the 
highway  to  the  amount  of  $20.  The  said  action  was  commenced 
before  the  justice  of  the  peace  above  named,  and  was  discontin- 
ued for  the  reason  and  in  the  manner  and  form  above  set  forth. 
The  plaintiffs  claimed  to  recover  of  the  defendant  the  sum  of 
ninety  dollars  daihages  and  costs.  The  answer  of  the  defend- 
ant, 1st,  denied  that  he  was  guilty  of  any  or  either  of  i;he  acts 
charged  in  the  complaint;  2d,  averred  that  the  premises  al- 
leged in  the  complaint  to  be  a  highway,  and  upon  which  the 
said  injuries  were  alleged  to  have  been  committed,  were  not  at 
the  time  and  never  had  been  a  public  highway^  but  the  premises. 
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■soil  and  freehold  of  the  defendant ;  3d,  denied  that  he  injared 
the  premises,  as  alleged  in  the  complaint,  and  denied  each  of  the 
averments  in  the  complaint  in  that  respect  contained ;  and  4th, 
denied  any  indebtedness  to  the  plaintiiTs.  The  reply  of  the 
plaintiffs  denied  that  the  locus  in  quo  vras  the  soil  and  freehold 
of  the  defendant,  bat  averred  that  the  same  is  and  was  the  soil 
and  freehold  of  the  town  of  North  Hempstead,  belonging  to  the 
freeholders  and  inhabitants  thereof,  and  had  been  long  since 
dedicated  and  appropriated  by  such  freeholders  and  inhabitants 
for  a  public  highway,  and  that  the  same  had  been  ascertained  and 
approved  and  entered  of  record  as  a  highway  of  said  town,  and 
had  been  used  as  such  constantly  and  uninterruptedly  by  the 
public  for  twenty  years  and  upwards,  prior  to  the  year  1797,  to 
the  time  of  the  commission  of  said  injuries.  The  action  was 
brought  to  trial  at  a  special  term  of  the  Queens  county  court, 
held  on  the  9th  day  of  June,  1853,  before  the  county  judge 
and  a  jury. 

On  the  trial,  the  town  clerk  of  the  town  of  North  Hempstead 
was  sworn  as  a  witness,  and  produced  the  town  books  and  records, 
and  read  therefrom  the  following  order  of  the  commissioners  of 
highways,  dated  November  7, 1818. 

"We,  the  subscribers,  commissioners  of  highways  for  the 
town  of  North  Hempstead,  in  the  county  of  Queens,  have  and 
do  lay  out  a  highway  at  a  place  called  Bedell's  Landing,  on  the 
east  side  of  Hempstead  harbor ;  beginning  at  the  highway, 
thirty-eight  feet  northwesterly  of  a  black  walnut  tree,  standing 
a  few  rods  northwesterly  of  a  school  house,  starting  at  a  stake 
put  in  the  ground,  and  running  westerly  to  a  stake  in  the  bend 
of  the  fence,  and  so  on  westerly  six  feet  north  of  a  pear  tree  in 
the  possession  of  the  Rev.  David  S.  Bogart,  and  from  thence  to 
an  apple  tree  standing  in  the  fence.  And  from  thence  to  aliurge 
willow  tree,  three  rods  wide  from  the  place  of  beginning  on  the 
north  side  of  the  above  described  line,  according  to  public  usage 
of  said  road,  twenty  years  previous  to  the  year  one  thousand 
seven  hundred  and  ninety-sev^n.  And  running  said  line  from 
said  willow  tree  westerly  to  another  willow  tree,  and  thence  west 
to  the  main  oreek,  including  all  the  ground  north  of  said  line^ 
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to  a  brook  or  small  stream  of  water  ranning  out  of  Daniel  Rob- 
bins'  meadoir,  it  being  for  a  public  higbway  aiid  lafiding.  All 
of  whicb  was  done  agreeable  to  a  request  made  to  ns  in  writing, 
signed  by  twenty-six  freeholders  of  said  town. 

Given  under  our  hands  this  seventh  day  of  November,  in  the 
year  eighteen  hundred  and  eighteen."  (Signed  by  S.  Mitchell 
and  others,  commissioners.) 

The  defendant's  counsel  objected  to  the  reading  of  this  record, 
for  the  following,  among  other  reasons :  1st.  That  the  said 
record  did  not  lay  out  the  whole  of  the  premises  as  a  highway, 
**  according  to  public  usage,  previous  to  the  year  1797,"  but  the 
first  portion  only,  ending  with  the  words  "  1797."  2d.  That  the 
record  did  not  "  lay  out"  the  last  part  of  the  premises  described 
therein,  commencing  with  the  words  '^  and  running  said  line,'' 
&c.,  either  as  7iew  road,  or  as  one  having  been  used  twenty 
year3  preceding  1797.  The  intention  and  act  of  the  commission- 
ers to  "lay  out"  a  highway,  ended  with  the  words  "1797,"  and 
the  words  "lay  out  a  highway,"  at  the  commencement  of  the 
record,  did  not  include  nor  refer  to  that  portion  of  the  premises 
lying  west  and  north  of  the  first  willow  tree,  and  which  said 
portion  was  not  laid  out  for  any  purpose  whatever.  8d.  This 
last  mentioned  part  of  the  promises,  commencing  with  the  words 
'^  and  running  said  line,"  &c.,  is  described  as  "  being  for  a  pub- 
lic highway  and  landing."  That  the  commissioners  had  no 
power  or  authority  to  lay  out  a  public  highway  and  landing,  nor 
a  landing  alone.  Consequently  their  act  assuming  so  to  do,  and 
the  record,  is  void.  4th.  That  the  record  was  not  a  record  of  a 
new  roadf  for  no  jurisdiction  to  lay  it  out  as  such 'was  shown  on 
the  &ce  of  the  record.  The  consent  of  the  owners  of  the  land 
over  whiclr  it  was  laid  out,  or  the  value,  with  the  damages  paid 
therefor,  should  appear  on  its  face.  5th.  That  the  record  was 
not  evidence  of  a  highway  used  twenty  years  preceding  1797, 
inasmuch  as  it  did  not  follow  the  words  of  the  statute,  setting 
forth  that  it  "  has  been  used  as  a  public  highway  for  twenty 
years  or  more  next  preceding  the  21st  day  of  March,  1797.'* 
6th.  That  the  22d  section  of  the  act  of  1813  does  not  give 
power  to  the  commissioners  to  make  a  record,  as  such,  but  merely 
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authomes  them  "  to  order  the  overseers  of  highways  to  open  all 
such  roads,  &c.  tohich  they  shall  judge  to  have  been  tised  as 
public  highways  for  twenty  years^  &c. 

The  plaintiff  proved  the  digging  of  the  ditches  by  the  defend- 
ant or  persons  in  his  employ,  as  alleged  in  the  complaint.  The 
defendant  claimed  the  land  on  which  the  ditches  were  dug  as 
his  property,  under  a  deed  from  John  Tatterson  to  James  Mott, 
jun.  and  others,  dated  July  80,  1849.  It  was  admitted  that 
the  ditches  were  situated  north  of  the  southerly  line  of  the 
road,  also  west  of  the  willow  trees,  where  there  was  a  wide 
space,  which,  it  was  proved,  had  always  been  used  for  laying 
wood,  manure  and  ashes  on,  and  for  the  general  purposes  of  a 
landing.  And  it  was  proved  that  space  had  never  been  ol>> 
Btructed  until  recently.  The  ditches  in  question  blocked  the 
way  up,  so  that  people  could  not  cross  ;  it  cut  people  off  from 
going  to  the  landing,  where  vessels  came  in.  The  road  had  run 
down  to  the  place  where  vessels  landed,  for  the  last  thirty-two 
years,  and  had  never  been  obstructed,  until  the  ditches  in  ques- 
tion were  dug. 

It  was  admitted  that  the  plaintiffs  are  now,  and,  at  the  time 
of  the  commencement  of  this  action  were,  the  commissioners  of 
highways  of  the  town  of  North  Hempstead.  The  plaintifis 
then  rested  their  cause.  The  defendant's  counsel  then  moved 
the  court  for  a  nonsuit,  on  the  following  grounds :  1st  That 
there  was  no  proof  that  the  locus  in  quo  was  laid  out  as  a  high- 
way. That  the  record  produced,  if  it  proved  any  thing,  showed 
it  was  laid  out  as  a  landing.  That  if  it  be  considered  as  laying 
out  both  a  highway  and  landing,  then  it  was  inoperative ;  the 
commissioners  having  no  power  to  lay  out  a  landing.  2d.  That 
the  road  had  not  been  opened  and  worked  within  six  years  after 
being  laid  out  in  1818,  nor  within  six  years  before  the  act  of 
1880  took  effect.  8d.  That  the  commissioners  of  highways  had 
no  right  of  action  fer  the  injury  complained  of.  If  any  right  of 
action  existed  at  all,  it  was  given  to  the  overseers  of  highways. 
4th.  That  the  commissioners  could  only  sue  under  section  104| 
fer  obstructions  to  such  highways  as  had  been  legally  laid  out 
ilfed  raoorded  by  the  oommissioners  of  highways.    6dL  That 


KINGB-^ANUARY,  1856.  '  209 


Fowler  v.  Mott. 


the  commissioDers  of  highways  could  only  sao  for  obstniotiong 
to  such  highways  as  were  recorded.  6th.  That  eyen  if  the 
premises  in  question  were  dedicated  to  the  public  use,  for  the 
purpose  of  a  road,  yet,  that  did  not  give  any  jurisdiction  over 
the  premises  to-the  commissioners  of  highways,  so  as  to  entitle, 
them  to  sue.  7th.  That  there  was  no  proof  that  the  premises, 
described  in  the  record,  nor  any  part  thereof,  were  used  as  a  pub- 
lic highway  for  twenty  years,  or  more,  perceding  the  21st  day 
of  March,  1797.  8th.  That  there  was  no  proof  of  payment  for 
the  land  taken,  nor  of  the  consent  of  the  owner  to  the  laying  out 
of  the  highway.  The  court  denied  the  motion,  to  which  the  de- 
fendant's couDsel  excepted. 

A  great  amount  of  testimony  was  introduced,  which  it  is  not 
necessary  to  refer  to. 

The  court  charged  and  instructed  the  jury,  that  it  appeared 
that  in  1818  the  commissioners  of  highways  of  the  town  of  North 
Hempstead  went  on  the  premises  in  question,  and  decided  upon 
and  made  up  a  record  of  their  proceedings,  establishing  this  as- 
a  highway,  as  appears  by  their  order  dated  November  7,  1818, 
which  order  was  made  upon  the  application  of  a  number  of  the 
inhabitants,  and  as  it  appears  by  the  testimony  of  Mrs.  Bobbins, 
her  husband  joined  in  %ad  signed  a  written  application.  The 
order  of  the  comiiiispioueijrs  described  it  as  three  rods  ivide  down 
to  the  c:>st  willow  tree  ]  after  that  the  width  was  not  defined,  but 
It  recited  that  it  should  include  all  the  land  north  of  a  certain 
line,  up  to  the  brook.  This  was  the  part  on  which  the  injury 
was  alleged  to  have  been  committed. 

•  The  judge  stated  that  he  was  requested  to  oharge  that  the 
title  vested  in  the  defendant.  That  title  must  vest  somewhere, 
either  in  an  individual  or  in  the.  public.  The  fee  of  our  high- 
ways generally  is  vested  in  individuals,  and  yet  is  subject  to 
the  use  of  the  saipe  by  the  public  as  highways.  That  there  did 
not  appear  to  be  much  doubt  but  that  the  conveyance  to  Mott 
and  others  in  1849  included  the  lands  in  question,  but  the  jury 
had  a  right  to  inquire  whether  the  grantor,  Tatterson,  was  the 
owner,  at  the  time  of  the  conveyance,  and  if  so,  then  another 
question  arose,  whether  the  conveyance  would  deprive  the  public 
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of  any  rights  they  might  have  acquired  previously.  Of  course 
if  the  public  had  rights  there,  the  conveyance  would  not  in- 
terfere with  those  privileges,  but  would  be  subject  to  them.  That 
where  the  commissioners  had  laid  out  and  established  a  highway, 
.  he  did  not  consider  it  necessary  that  the  same  should  actually 
be  worked  and  repaired  within  six  years  ;  the  fact  of  its  being 
opened  and  used  as  a  highway,  was  sufficient.  That  if  the  jury  be- 
lieved from  the  testimony  that  this  west  part  was  not  a  highway, 
that  the  then  commissioners  did  not  comply  with  the  require- 
ments of  the  statute  in  establishing  it  as  such,  or  that  the  record, 
in  connection  with  the  other  testimony,  did  not  show  that  the 
•same  was  now  a  highway,  and  had  been  used  as  such  for  six 
years  prior  to  1830,  then  this  case  must  fall,  the  present  com- 
missioners having  no  right  to  maintain  this  action ;  but  if  the 
jury  come  to  the  conclusion  that  the  same  was  a  highway  ac- 
cording to  the  eighty-second  section  of  the  statute,  then  the 
question  arose,  had  the  defendant  injured  the  same  wantonly, 
and  did  such  injury  come  under  the  one  hundred  and  third  sec- 
tion jof  the  statute.  If  so,  the  only  remaining  question  was  the 
amount  of  damages,  which  was  left  entirely  with  the  jury ; 
and  if  they  found  that  the  defendant  was  liable,  their  verdict 
would  be  only  the  actual  amount  of  the  injury.  That  if  the  ditch 
spoken  of  was  below  high  water  mark,  then  it  was  beyond  the  ju- 
risdiction of  the  commissioners,  and  they  could  not  recover  for 
any  injury  or  damage  done  on  that  part  The  counsel  for  the  de- 
fendant excepted  to  the  said  charge  in  the  following  particulars, 
viz :  To  so  much  thereof  as  instructed  the  jury  that  the  record  in 
question  established  the  premises  in  question  as  a  highway.  Also, 
to  ^0  much  thereof  as  instructed  the  jury  that  they  had  a  right  to 
inqoire  whether  Tatterson  was,  at  the  time  of  the  conveyance 
by  him,  the  owner  of  the  lands  in  question.  Also,  to  so  much 
thereof  as  instructed  the  jury  that  they  had  a  right  to  inquire 
whether  the  public  had,  previous  to  the  said  conveyance,  ac- 
quired any  rights  to  the  premises  in  question.  Also,  to  so  much 
thereof  as  instructed  the  jury  that  it  was  not  necessary  that  the 
highway  should  actually  be  worked  within  six  years.  Also,  to 
80  much  thereof  as  instructed  the  jury  that  the  fSut  of  its  being 
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opened  and  used  as  a  highway  was  sufficient.  Also,  to  so  much 
thereof  as  left  it  to  the  jury  to  deteriB&ie  whether  the  premises  in 
question  were  a  highway.  Also,  to  so  much  thereof  as  left  it  to 
the  jury  to  determine  whether  the  then  commissioners  had  or  had 
not  complied  with  the  requirements  of  the  statute  in  establish- 
ing it  as  a  highway.  Also,  to  so  much  thereof  as  left  it  to  the 
jury  to  determine  as  to  the  effect  of  the  record.  Also,  to  so 
much  thereof  as  left  it  to  the  jury  to  detecmine  whether  the  in- 
jury complained  of  came  under  the  one  hundred  and  third  sec- 
tion of  the  statute  referred  to. 

G^he  cause  was  then  submitted  to  the  jury,  who  rendered  a 
verdict  of  twenty  dollars  for  the  plaintiffs,  which  sum,  on  motion 
of  the  plaintiffs'  counsel,  was  trebled  by  the  court,  who  rendered 
judgment  for  the  plaintiffs  in  the  sum  of  sixty  dollars.  From 
that  judgment  the  defendant  appealed  to  this  court. 

John  A.  Lotty  for  the  appellant.  I.  The  record  of  the  order 
of  the  commissioners  of  highways  of  the  town  of  North  Hemp- 
stead was  inadmissible  evidence  to  prove  the  locus  in  quo  a 
highway,  for  the  reasons  stated  by  the  defendant's  counsel  on 
the  trial.  IL  The  record,  if  evidence  for  any  purpose,  only 
proves  a  highway  so  far  as  it  purports  to  be  laid  out  "  according 
to  public  usage  of  said  road,  twenty  years  previous  to  the  year 
one  thousand  seven  hundred  and  ninety-seven."  The  ground  ly- 
^  ing  between  the  first  willow  tree  and  the  main  creek,  and  extend- 
ing northerly  to  the  brook  or  small  stream,  is  clearly  intended  ^ 
to  be  laid  out  "  for  a  public  highway  and  landing."  III.  The 
commissioners  had  no  power  or  authority  to  lay  out  a  public 
highway  and  Umding^  nor  a  landing  alone.  (2  jR.  L.  of  1>^18, 
p,  804.  The  Cmira  of  North  Hempstead  v.  The  Judg*^  of 
Queens,  17  Wend.  9.  Pearsall  v.  Post,  20  Id.  111.  Post  v. 
Pearsall,  22  iW.  425,  S.  C.  in  error.)  IV.  The  parol  evidence 
did  not  prove  the  locus  in  quo  to  have  been  used  as  a  highway 
for  twenty  years  preceding  2l8t  March,  1797,  nor  at  any  other 
time ;  on  the  contrary,  the  whole  scope  of  it  tended  to  show  its 
use  as  a  public  landing.  Y.  The  commissioners  of  highways 
had  no  joriadiction  <yver  the  premises  in  qaestioni  and  conse* 
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qnently  had  no  right  to  sae  for  the  injuries  complained  of.  If 
the  citizens  of  North  Hempstead  generally  had  acquired  a  right 
of  passage  over  the  ground,  in  consequence  of  its  dedication  by 
the  owner  to  public  use,  or  even  if  it  had  been  used  as  a  public 
highway  for  twenty  years  preceding  21st  March,  1797,  yet  no 
rights  were  conferred  nor  duties  imposed  on  the  commissiotiers 

*of  highways.  It  was  necessary  to  give  them  jurisdiction  that 
it  should  be  recorded  as  a  highway  in  the  town  clerk's  oflSce, 
{The  City  of  Oswego  v.  Tke  Oswego  Canal  Co.,  2  Seld.  258. 
See  also  The  People  v.  Lawsaii,  17  John.  277.)  *  VI.  If  the 
locus  in  quo  were  ever  a  highway,  it  ceased  to  be  a  road  for  any 
purpose  whatever,  by  not  being  worked  within  six  years  from 
the  time  of  its  being  laid  out.  {See  Act  regulating  Highways 
on  Long  Islafid,  Laws  of  1830,  ch.  66,  p.  56,  §  81.  Lyon  v. 
Munsortj  2  Cowen,  426.)  YII.  The  injuries  complained  of 
were  not  willful,  within  the  meaning  of  the  statute.  The  defend- 
ant acted  under  a  conviction  of  right  and  a  claim  of  title  to  the 
property.  VIII.  The  right  of  action,  if  any  existed,  was  given 
to  the  overseer  of  the  district,  and  not  to  the  commissioners  of 
highways.  {Laws  0/I88O,  ch.  56,  §  83.)  IX.  The  motion  for 
a  nonsuit  was  improperly  denied,  for  reasons  stated  in  the  case. 
X.  There  was  no  evidence  to  support  the  verdict.  XI.  The 
court  below  erred  in  admitting  evidence.  XII.  It  also  erred  in 
excluding  evidence  oiSered  by  the  defendant.  XIII.  The  court 
below  erred  in  refusing  to  charge  the  jury  as  ^^'jo^^^^'^'d. 

'  XrV.  The  charge  of  the  court  in  the  particulars  excepted  to  wtas 
erroneous. 

W.  H.  Onderdonk,  for  the  respondents.  I.  The  record  of 
the  highway  was  properly  admitted.  (1.)  A  liberal  construo- 
tion  of  the  record,  in  connection  with  the  testimony  of  the  com* 
misrioners,  on  the  subject^  shows  that  the  entire  road  was  laid 
oat  according  to  public  usage.  (2.)  The  intention  and  act  of 
tlie  eommissioners,  in  laying  out  the  highway,  extended  over  the* 
whole  premised  described  in  the  record,  and  did  not  end  with  the 
words  "  1797."  (8.)  By  i  1  of  the  law  of  1818,  the  right  to  lay 
out  luditigi  n  reoognised  u  existing  somewhere.    The  poirer 
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is  granted  to  no  specific  officers,  and  wonid,  therefore,  appear 
properly  to  belong  to  the  commissioners  of  highways.  More- 
over, the  law  of  1830,  §  1,  sub.  2,  recognizes  the  validity  of  land- 
ings laid  out  previous  to  the  passage  of  that  law.  {Highway 
Act,  Queens,  ^c.  passed  1813,  §  1.  Highway  Act,  Queens, 
4*c.  passed  1830,  §  1,  sub,  2.)  If  the  commissioners  had  no 
power  to  lay  out  a  landing,  their  act  is  good  so  far  as  it  lays  out 
a  highway,  and  is  only  void  as  to  the  excess  of  authority  exer- 
cised by  them.  But  they  did  not  lay  out  the  landing ;  they 
laid  out  a  highway,  and  then  declared  it  to  be  for  a  highway 
and  landing,  which  was  in  fact  the  legal  effect  of  their  act  lay- 
ing out  a  highway.  ( Cofn^rs  of  Highways  of  North  Hempstead 
V.  Judges  of  Queens  Co.,  17  Wend.  9.)  (4.)  The  consent  of 
the  owner  of  the  land,  or  payment  of  damages,  is  not  necessary 
to  give  the  commissioners  jurisdiction  to  lay  out  a  road.  {See 
Case  V.  Thompson,  6  Wend.  634.)  In  such  case  the  presump- 
tion is,  that  public  officers  do  their  duty.  (Ex  parte  Clapper, 
3  HUl,  468.  Downing  v.  Rugar,  21  Wend.  183.  Weaver 
T.  Devendorf,  8  Denio,  119.  Prosser  v.  Secor,  5  Barb.  607. 
Harrington  v.  People,  6  Id.  607,  611.  Sage  y.  Barnes,  9 
Mm.  365.  2  Cow.  Treat.  941.)  And  it  was  f5r  the  defend- 
ant  to  show  a  want  of  consent.  Besides,  there  was  evidence 
that  the  locus  in  quo  was  public  property,  belonging  to  the 
town  of  North  Hempstead.  But  if  the  hcus  in  qtu>  was  pri- 
vate property,  und  tho  consent  of  the  owner  or  payment  of  dam- 
8r;og  wore  necessary,  this  will  be  presumed,  after  the  lapse  of 
so  many  years  (from  1818  to  1850)  and  the  long  acquiescence 
of  the  alleged  owner  in  the  act  of  the  commissioners,  and  the 
nse  of  the  road  by  the  public  without  objection.  {Miller  v. 
Garlock,  8  Barb.  153.)  But  there  was  sufficient  Evidence  of 
ccmsent  for  the  jury.  Judge  Mitchell  testified  that  all  the  in- 
habitants east  of  the  harbor  wanted  the  road,  and  that  there 
was  a  universal  verbal  consent.  (A  verbal  consent  is  sufficient.) 
See  also  testimony  of  Elizabeth  Bobbins.  {Noyes  v.  Chopin, 
6  Wend.  461.  People  v.  Goodwin,  1  Selden,  568.  15  Barb. 
480.)  But  the  defect,  if  any,  is  cured  by  statute,  a  survey  hav* 
ing  been  recorded  between  1805  and  1826^  to  wit,  in  1818. 
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(1  R.  S.  520,  §  98,  4*c.  Parker  v.  Van  Houten,  7  Wend.  145.) 
The  commissioners  were  not  bound  to  show  the  preliminary 
steps  to  the  laying  out  of  the  road ;  it  was  enough  to  produce 
the  record,  and  show  that  the  road  was  opened  and  used  as  a 
public  highway.  (Law  of  1818,  §J  6,  20.  Act  o/1830,  §  82.) 
Sage  V.  Barnes,  9  John.  866.  2  Cow.  Treat.  Ml.  Tucker 
V.  Rankin,  15  Barb.  471.)  (5.)  The  record  need  not  set  forth 
the  facts  on  which  the  commissioners  acted.  It  is  convenient 
that  it  should  do  so,  for  if  it  do,  the  statement  in  the  record  is 
prima  facie  evidence  of  jurisdictional  facts,  and  conclusive  as  to 
all  others,  and  thus  throws  the  onv^  on  the  other  party.  (  Van 
Steenburgh  v.  Bigelow,  8  Wend.  42.  Jenks  v.  Stebbins,  11 
John.  226.  Barber  v.  Winshw,  12  Werid.  102.  Hubbell  y. 
Ames,  15  Id.  872.  Downing  v.  Rugar,  21  Id.  188.  Starbuck 
v.  Murray,  5  Jd.  148.  Harrington  v.  People,  6  BorA.  607, 
610.)  But  if  it  do  not  set  forth  the  facts,  they  may  be  proved 
aliunde.  {Broum  v.  Cady,  19  Wend.  447.  Harrington  v. 
People,  6  Barb.  607, 610.  Bariw^  v.  Harris,  4  Oww.  385.) 
The  record  states  the  fact  that  the  road  had  been  used  twenty 
years,  &c.,  though  not  in  the  precise  words  of  the  statute. 
(6.)  The  6th  sec.  of  the  act  of  1813  authorizes  the  commissioners 
to  put  on  record  all  the  highways  by  them  laid  out,  approved 
of,  &c.  By  the  22d  sec.  all  roads  which  have  been  used  as 
public  highways  for  twenty  years  preceding,  &c.  shall  be  taken 
and  deemed  as  public  highways  ;  and  the  commissioners  are  to 
order  such  roads  as  they  shall  judge  to  have  been  used,  ^c.  to 
be  opened,  &,c.  They  must,  therefore,  ^^judge?^  the  road  to 
^  have  been  used  for  the  requisite  period  before  they  can  act  In 
other  words,  they  must  approve  of  the  road,  and  then  i  6  gives 
them  the  ^wer  to  record  it.  The  record  of  the  commissioners 
is  evidence  of  their  approval.  The  road  having  been  recorded, 
the  record  is  good  and  lawful.  {Act  of  ISld,  i  20.)  Moreover, 
no  record  was  required,  and  the  road  having  been  used  as  a  pub* 
lie  highway  for  twenty  years,  became  ipso  facto  a  public  high- 
way, and  no  record  was  required.  {Act  of  ISIS,  i  22.)  But 
if  the  statute  did  not  authorize  or  require  them  to  make  a  rec- 
ord of  the  road,  then  the  fact  that  they  had  judged  the  road 
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to  have  been  used  as  a  public  highway  for  twenty  years,  &c. 
could  be  shown  by  parol  proof  without  the  record,  and  there 
was  evidence  from  which  the  jury  might  fairly  presume  such  user, 

II.  The  judge  was  right  in  not  allowing  the  declarations  of 
the  defendant  to  be  given  in  evidence  for  the  purpose  of  show- 
ing that  the  trespass  was  committed  under  a  claim  of  ownership 
to  the  locus  in  quo  ;  for  even  if  he  had  been  the  owner,  this  would 
give  him  no  right  to  interfere  with  the  use  of  the  premises  by 
the  public  as  a  highway.  Besides,  the  evidence  was  incompetent, 
as  being  the  mere  declaration  of  a  party  in  his  own  favor. 

III.  The  road  has  been  worked  as  a  highway.  It  was  seldom 
worked,  because,  from  the  nature  of  the  soil,  the  overflowing  of 
the  tides,  and  the  rain,  it  seldom  needed  working.  The  road 
was  opened  and  worked  and  in  use  as  a  highway  when  it  was 
laid  out,  and  continued  to  be  so  used  from  that  time  to  this,  and 
to  be  worked  when  needed. 

lY.  The  testimony  proved  the  locus  in  quo  to  have  been  a 
highway,  and  that  really  is  the  only  question  in  the  cause.  The 
question,  who  has  the  fee  in  the  land  over  which  the  highway 
runs,  is  wholly  immaterial,  unless  it  be  also  shown  that  the 
locus  in  quo  was  not  a  highway  at  the  time  of  the  alleged 
trespass  upon  it  by  the  defendant. 

V.  The  injuries  were  done  knowingly,  deliberately,  and  there- 
fore willfully.  There  was  no  suitable  place  of  ingress  and  egress 
left ;  but  the  public  were  deprived  of  the  right  of  way. 

Jiy  the  Cwirt^  S.  B.  Strong,  J.  The  certificate  of  the  com- 
missioners of  highways  of  the  town  of  Iforth  Hempstead,  dated 
on  the  7th  day  of  November,  1818,  purported  that  they  laid 
out  a  highway  at  Bedell's  Landing,  commencing  at  a  highway 
near  a  school  house,  and  running  westerly  to  a  willow  tree,  being 
three  rods  in  width  on  the  north  side  of  a  designated  line  "  ac- 
cording to  public  usage  for  twenty  years  previous  to  the  year 
1797,"  and  extending  westerly  from  the  willow  tree  to  the  main 
creek,  including  all  the  land  north  of  the  south  marginal  line  to 
a  brook,  "  it  being  for  a  public  highway  and  landing."  The  plot 
taken  by  the  commissioners  became  wider  than  three  rods  after 
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passing  to  the  westward  of  the  willow  tree,  and  is  nine  .rods 
wide  at  the  head  of  the  landing.  The  defendant  dug  a  ditch  on 
that  part  of  the  plot  lying  west  of  the  willow  tree,  and  more 
than  three  rods  north  of  the  south  side  of.  the  highway ;  and  this 
suit  was  instituted  to  recover  treble  damages  for  such  alleged 
obstruction,  under  the  103d  and  104th  sections  of  the  act  to  regu- 
late highways  in  the  counties  of  Sufifolk,  Queens  and  Kings, 
passed  on  the  22d  of  February,  1 830. 

The  defendant's  counsel  contended,  on  the  argument,  that  the 
action  should  have  been  brought  by  the  overseer  of  the  district, 
under  the  83d  section  of  the  act.  That  section  imposes  a  single 
penalty  of  five  dollars  for  a  wanton  damage  to  the  road,  or  ob- 
structing or  injuring  it  in  various  ways,  to  be  recovered  by  the 
overseer  of  the  district.  The  lOSd  section  of  the  act  provides 
that  whoeverBhall  willfully  injure  any  highway,  shall  forfeit  tre- 
ble damages^  but  does  not  state  by  whom  they  shall  be  recovered. 
The  104th  section  provides  that  all  penalties  or  forfeitures  given 
in  the  act,  and  not  otherwise  specially  provided  for,  shall  be  re- 
covered by  the  commissioners  of  highways.  This  action  is  for 
treble  damages^  by  way  of  forfeiture,  for  a  willful  injury  ;  and 
there  is  no  special  provision  in  the  act  for  their  recovery  by  any 
other  officer.  It  could  be  instituted,  and  can  be  sustained,  if  at 
all,  only  by  the  commissioners.  The  injuries  mentioned  in  the 
83d  and  the  103d  sections  must  often  be  identical,  but  the  rem- 
edies are  dififerent ;  and  if  they  are  not  cumulative,  so  as  to  sup- 
port an  action  under  each  section  for  the  same  wrong,  there  can 
be  no  difficulty  in  sustaining  the  suit  first  instituted,  according 
to  the  provisions  of  the  statute.  The  action  is  for  an  injury 
to  the  highway,  and  unless  the  ground  where  the  ditch  was 
made  was  a  part  of  the  highway,  it  cannot  be  maintained.  I 
do  not  agree  with  the  counsel  for  the  defendant  that  the  obstruc- 
tion must  necessarily  be  upon  a  recorded  highway.  The  82d 
section  of  the  act  declares  that  all  roads  not  recorded,  which 
have  been  used  as  public  highways  for  twenty  years  or  more 
preceding  the  21st  day  of  March,  1797,  and  which  shall  have 
been  used  and  worked  as  such  for  the  last  six  years,  shall  be 
deemed  public  highways.    The  act  makes  it  the  duty  of  the 
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oommissioiierB  to  record  a  description  of  finch  highways,  bnt 
they  do  not  forfeit  their  character  of  public  roads  by  any  omission 
of  the  commissionen  to  comply  with  the  statutory  requisition. 
The  proof  to  sustain  the  allegation  that  the  road  in  question 
was  an  ancient  highway  within*the  meaning  of  the  statute  was 
by  no  means  strong,  but  we  are  not  authorized  to  reyerse  the 
judgment  of  the  court  below  upon  a  question  of  fact,  so  long  as 
there  was  any  eyidence  to  sustain  it  Neither  was  it  satisfac- 
torily preyed  that  the  road  in  question  had  been  worked  within 
the  last  six  years.  But,  clearly,  it  had  been  in  constant  use  dur- 
ing that  time,  and  that  was  all  that  was  necessary,  to  continue 
its  preyiously  acquired  public  character.  The  statute  could  not 
haye  been  designed  to  obliterate  highways  in  constant  use  when 
repairs  haye  not  been  made  because  they  were  unnecessary.  In 
cases  where  a  sound  construction  of  a  statute  requires  the  sub- 
stitution of  adisjunctiyefor  a  copulatiye  conjunction,  the  change 
is  uniformly  and  yery  properly  made.    Verbiage  yields  to  reason. 

This  case  was  argued,  howeyer,  principally  upon  the  record, 
and  it  will  no  doubt  be  more  satisfactory  to  the  parties,  and  pos- 
sibly terminate  the  controyersy  between  them,  to  consider  and 
decide  the  questions  which  the  record  ^presents. 

The  certificate  of  the  commissioners  purports  that  they  laid 
cut  the  road  at  the  time  of  its  date.  It  says  that  they  haye  and 
do  lay  out  the  highway.  It  is  also  stated  that  it  is  upon  a  line 
'^according  to  public  usage  for  twenty  years  preyious  to  1797." 
That  may  be  true,  and  yet  the  road  may  haye  been  laid  out  at 
the  date  of  the  certificate,  within  the  meaning  of  the  act,  as 
there  is  nothing  in  it  to  preyent  the  laying  out  of  a  road  upon 
the  site  of  an  old  one.  The^  statement  that  it  was  upon  an  old 
track  might  haye  had  some  reference  to  the  amount  of  compen- 
sation to  the  owner  of  the*«oil.  Probably  the  owner  would  not 
haye  been  concluded  by  it ;  but  if  he  would,  and  it  was  wrong,  he 
might  haye  appealed.  It  does  not  appear  affirmatiyely,  on  the 
record,  tiiat  the  owner  of  the  land  had  assented  that  the  road 
should  be  laid  out  through  it,  or  that  he  had  receiyed  any  com* 
pensation  for  his  property  thus  taken  for  the  use  of  the  public. 
It  is  nowhere  rendered  necessary  that  those  statements  ahoold 
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be  made  upon  the  record.  Nor  is  it  necessary  that  the  owner's 
consent,  if  given,  should  be  in  writing.  It  may  be  verbal,  and 
may  of  course  be  proved  by  oral  testimony.  The  evidence  is 
strong  to  show  that  the  proprietor  of  the  land  (if  it  belonged  to 
any  private  owner)  did  give  the  requisite  consent.  If  not,  the 
right  to  object  was  personal  to  him,  and  if  he  did  not  think  prop- 
er to  make  any  objection,  the  right  did  not  pass  to  his  subse- 
quent grantee.  The  statute  authorizes  the  owner  (among 
others)  to  appeal  from  the  determination  of  the  commissioners, 
within  a  limited  time.  If  he  suffers  that  time  to  elapse  with- 
out doing  any  thing,  it  is  too  late  for  him  to  appeal,  although 
possibly  he  may  resort  to  other  measures  to  obtain  his  compen- 
sation. It  is  right,  on  many  accounts,  that  a  dissatisfied  owner 
of  land  taken  for  public  purposes  should  raise  his  objection,  if 
he  intends  to  make  any,  within  a  reasonable  time  after  the  pro- 
ceeding has  become  public  and  thus  been  made  known  to  him. 

The  principal  objection  to  the  determination  of  the  commis- 
sioners, and  that  upon  which  the  counsel  for  the  defendant 
mainly  relied  on  the  argument,  is  that  they  designated  the  land 
laid  out  as  and  for  a  public  highway  and  landing.  It  is  very 
clear  that  they  were  not  authorized  to  lay  out  a  public  landing, 
nor  do  they  designate  that  mentioned  in  their  certificate  as  a 
public  landing  previously  laid  out.  What  is  said  of  ancient 
public  usage,  is  connected  directly  with,  and  has  reference  in 
terms  to,  that  part  of  the  road  east  of  the  willow  tree.  In 
records  affecting  private  rights,  the  language  should  receive  a 
strict  construction  ;  at  any  rate,  it  should  not  be  stretched  so  as 
to  include  doubtful  and  remote  inferences. 

The  statute  fixes  no  maximum  limit  to  the  width  of  a  high- 
way. That  is  left  to  the  discretion  of  the  conmiissioners. 
Should  the  discretion  be  abused,  their  proceeding,  when  they 
have  the  requisite  jurisdiction,  can  be  corrected  by  appeal  to  the 
county  judge,  and,  as  I  conceive,  only  on  such  appeal.  The  ap- 
propriate width  of  a  highway  must  of  course  depend  much  upon 
its  location,  and  the  business  to  which  it  will  be  principally  ap- 
propriated. A  greater  width  is  desirable  when  it  passes  through 
%  populous  village,  or  by  a  church  or  court  house,  than  when  it 
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mns  through  woodland.  So,  too,  when  it  terminates  at  a  public 
landing.  I  mean  for  the  passage  of  carriages.  Some  of  our 
judges  seem  to  think  that  there  can  be  no  public  right  of  de* 
posit,  beyond  the  immediate  necessity  which  justifies  a  tempo- 
rary and  brief  obstruction  of  the  highway.  Possibly  they  may 
be  right,  although  our  early  legislators  evidently  thought  very 
diflFerently.  They  have  not,  however,  yet  decided  that  our 
highways  cannot  be  widened  when  the  public  convenience  re- 
quires it,  although  it  may  be  at  a  public  landing.  In  the  case 
of  The  Commissioners  of  North  Hempstead  v.  The  Judges 
of  Queens  County,  (17  Wend.  12,)  Chief  Justice  Nelson,  in 
giving  the  opinion  of  the  court,  says,  "  the  road  itself,  when  laid 
out  to  those  places,  (public  landings,)  as  it  may  be,  under  the 
statute,  becomes  the  public  landing  or  entering  place  at  its 
termination.  Tlie  width  of  it  at  such  places  may  be  regula- 
ted to  suit  the  public  convenience,  according  to  the  discretion 
of  the  commissioners  of  highways,  as  they  are  unrestricted  in 
this  respect."  I  do  not  understand  the  judgment  in  Pearsall 
V.  Post,  (20  Wend.  Ill,  and  22  Id.  425.)  as  overruling  the  doc- 
trine laid  down  by  Judge  Nelson  in  the  case  which  I  have  quoted 
from  the  17th  Wendell.  On  the  contrary.  Judge  Cowen,  in  one 
part  of  his  elaborate  opinion  in  the  case  of  Pearsall  v.  Post, 
(20  Wend.  131,)  says,  that  "as  remarked  by  Chief  Justice 
Nelson  in  the  case  cited,  the  only  way  in  which  they  (the  commis- 
sioners of  highways)  could  act  favorably  to  a  landing,  would  be 
indirectly,  by  exerting  their  statute  powers  for  establishing,  and 
preventing  encroachments  on,  a  highway  leading  to  and  con- 
necting with  it."  But  it  is  difiGcult  to  see  what  benefit  would 
result  from  the  procedure,  if  the  learned  judge  was  correct  in 
subsequently  saying  that  the  right  of  the  public  does  not  extend 
to  landing  goods  or  passengers  from  the  navigable  waters  upon 
an  adjoining  public  highway.  That  point  was  not  necessarily 
involved  in  the  case  which  he  was  considering ;  nor  was  it  de- 
cided, either  in  this  court  or  in  the  court  for  the  correction  of 
errors ;  nor,  with  the  greatest  respect  for  the  memory  of  that 
learned  judge,  do  I  believe  the  position  taken  by  him  to  be 
sound.    All  oui:  navigable  waters  are  unquestionably  publio 


^ 


220  OASES  IN  THE  SUPREME  OOURT. 

Fowler  v.  Mott 

highways,  free  for  the  passage  of  all,  to  their  entire  extent. 
Our  public  highways  are  equally  free  to  all,  to  the  water's  edge, 
if  they  extend  so  far,  as  it  is  admitted  by  all  they  may.  The 
question  is  (if  indeed  it  can  be  a  question)  whether  it  is  not  a 
public  common  right  to  pass  from  one  highway  to  another,  when 
they  adjoin  each  other.  If  the  question  is  of  highways  upon 
the  land,  there  can  be  no  doubt ;  and  what  difference  in  princi- 
ple can  there  be  if  one  is  upon  the  land  and  the  other  upon  the 
water  ?  If  there  is  a  line  between  the  two,  which  is  the  prop- 
erty of  the  riparian  proprietor  divested  of  the  public  right,  it  is 
too  narrow  to  be  perceptible.  In  the  case  of  Gould  v.  The 
Hudson  River  Rail  Road  Company ^  (2  Selden^  522,)  the  court 
of  appeals  decided  that  the  right  to  pass  from  the  navigable 
waters  to  the  adjoining  land  is  public  and  does  not  belong  ex- 
clusively to  the  riparian  owner,  so  that  he  can  obtain  a  compen- 
sation for  it  when  affected  or  destroyed  by  a  public  improvement. 
Judge  Watson,  in  giving  the  opinion  of  the  court,  says,  that 
''  among  the  rights  enumerated  by  the  plaintiff's  counsel  are  the 
exclusive  right  to  embark  from  his  own  land  with  all  kinds  of 
craft,  or  to  use  the  natural  shore  down  to  high  water  mark,  as  a 
landing  place,  and  to  draw  nets  to  his  shore.  These  exclusive 
rights  do  not  belong  to  the  plaintiff  because  his  lands  adjoin 
navigable  waters^  but  because  no  other  man  can  enjoy  them, 
for  the  reason  that  if  he  enters  upon  the  appellant's  land,  with- 
out his  permission,  he  becomes  a  trespasser."  That  is,  the  ri- 
parian owner  has  no  other  rights  than  such  as  belong  to  other 
land  proprietors,  to  enjoy  his  property  free  fix>m  the  invasions 
of  those  who  have  no  right  to  intrude  upon  it  But  if  a 
highway  extends  to  the  edge  of  the  water,  what  wrong  is  effected 
by  exercising  the  public  privilege  of  passing  over  it?  There 
is  not,  according  to  the  case  which  I  have  cited  from  Selden, 
any  exdosive  right  of  landing,  per  se,  in  the  riparian  owner, 
and  there  is  a  right  of  passing  over  his  land,  to  its  entire  extent, 
in  the  public  I  am  free  to  admit  that  highways  upon  the  land 
are  not  designed  to  be,  nor  can  they  be  appropriately  used  as, 
places  of  deposit,  except  for  temporary  and  necessary  purposes ; 
not  can  they  be  appropriately  incumbered  by  vessels  or  boats^ 
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but  it  seems  to  me  that  they  are  free  for  the  passage  of  all, 
whether  from  the  land  or  the  sea.  The  law  makes  no  distinc- 
tion, nor  should  it.  The  privilege  may  be  restricted  when  it 
would  interfere  with  the  franchise  of  a  lerry  or  a  wharf.  But  in 
such  cases  the  right  of  way,  and  the  franchise,  both  emanate 
fit>m  the  public,  and  one  may  well  qualify  the  other. 

It  seems  to  me,  therefore,  that  the  record  in  this  case,  in 
designating  the  plot  over  which  the  highway  was  laid  out  as  a 
public  landing,  merely  specified  a  purpose  to  which  (with  others) 
it  might  be  lawfully  directed.  It  does  not  in  terms  appropriate 
it  as  a  place  of  deposit.  If  it  had  done  that,  it  might  hare 
gone  too  &r.  The  terms  must  be  applied  to  the  legitimate 
province  of  a  highway,  and  no  further. 

If,  however,  the  privilege  of.  a  public  landing,  in  any  sense 
of  the  term,  cannot  be  legitimately  conferred  under  the  statute, 
the  act  of  the  commissioners  can  be  sustained  so  far  as  they 
laid  out  the  land  as  a  public  highway.  The  addition  of  a 
public  landing  would  be  simply  void,  and  would  not  be  fatal  to 
the  entire  proceeding ;  on  the  maxim  that  tUUe  per  intUile  turn 
vitiatur. 

Some  of  the  evidence  adduced  in  the  court  below  was  inad- 
missible, but  as,  in  the  view  which  I  have  taken,  such  evidence 
had  no  reference  to  the  questions  which  control  this  case,  the 
judgment  should  not  be  reversed  on  that  account. 

The  judgment  should  be  affirmed. 

[KiHOB  Gbneral  Term,  Januaiy  2, 1866.  S,  B,  Strong,  RoekweU  and  Deem, 
Justices.] 
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Where  mooey  has  been  advanced  by  a  party,  upon  a  contract,  on  the  sapposition 
that  the  other  party  was  abl9to  perform,  on  his  part,  when  in  fact  performance 
was  impossible,  at  the  time,  he  is  entitled,  under  a  count  for  money  had  and  re- 
ceived, to  a  restoration  of  his  money,  on  the  grouhd  that  the  condition  on  which 
the  same  was  paid  has  ikiled. 

But  he  cannot  recover  it  under  counts  ibr  money  lent  and  advanced,  or  for  money 
paid,  laid  out  and  expended. 

Where  three  distinct  sets  of  passenger-carriers — one  on  the  Atlantic  ocean,  one  on 
the  Isthmus  of  Nicaragua,  and  one  on  the  Pacific  ocean — combined  their  means 
of  transportation,  and  so  arranged  them  that  the  several  routes  formed  a  con- 
tinuous and  connected  line  fVom  New  York  to  San  Francisco,  included  by  the 
agent  in  a  single  advertisement,  but  there  was  no  jgpllntqMgt  in  the  passage 
money,  and  no  agreement  as  to  its  division,  or  the  p^brtion  which  each  set  of 
owners  was  to  receive  -,  each  making  its  own  charge  for  passage,  and  issuing 
separate  tickets  to  passengers,  and  there  was  no  agreement  to  share  any  profit 
or  loss ;  but,  on  the  contrary,  each  set  of  owneis  had  its  own  profits,  and  paid 
its  own  losses,  and  had  no  interest  in  the  profits  or  losses  of  the  others ;  Held, 
that  this  did  not  constitute  a  partnership. 

Where  earners  of  passengers  agree  to  transport  a  person  fh)m  one  place  to  anoth- 
er, by  a  imrticular  vessel,  which  vessel,  without  the  knowledge  of  either  party, 
is  a  total  wreck,  at  the  time,  so  that  performance  of  the  engagement  is  impos- 
sible, the  only  obligation  resting  upon  the  carriers  is  to  return  to  the  other 
party,  with  interest,  the  money  paid  by  him  upon  a  consideration  which  has 
fkUed. 

Where  a  complaint  set  forth  a  contract  by  the  defendants  to  transport  the  plaintiff 
in  a  particular  steamer,  and  alleged  a  breach  in  not  conveying  the  plaintiff  in 
that  vessel,  without  either  averring  an  obligation  upon  the  defendants  to  pro- 
vide a  substitute  in  the  event  of  the  vessel's  loss,  or  claiming  any  damage  by 
reason  of  their  neglect  or  refusal  to  fbrward  him  in  some  other  vessel ;  Held, 
that  the  plaintiff  must  be  confined  to  the  breach  specifically  alleged,  and  could 
not  recover  upon  any  other  grounds. 

THIS  was  an  appeal  from  a  judgment  entered  upon  the  report 
of  a  referee.  There  were  seven  other  actions  brought  against 
the  defendants,  by  Schuyler  Button,  John  McPhee,  Horatio  G. 
Clark,  William  W.  Qt)odrich,  Henry  H.  Perkins,  Henry  Doug- 
lass and  Morris  B.  Andrews,  respectively,  for  the  same  causes 
of  action  as  those  in  controversy  in  this  suit.  The  actions  were 
brought  by  the  plaintiffs,  respectively,  to  recover  damages  for 
the  non-performance  of  alleged  contracts  for  the  transportation 
of  the  plaintiffs  from  the  city  of  New  Tork  to  the  city  of  San 
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Francisco.  The  complaint  in  each  action  alleged,  for  the  first 
cause  of  action,  a  contract  made  on  the  3d  of  March,  1852,  on 
the  part  of  the  defendants,  for  the  consideration  of  $250  paid, 
to  convey  the  plaintiffs  and  their  baggage,  as  second  cabin  pas- 
sengers, from  New  York  to  San  Francisco,  by  the  steamer  Pro- 
metheus, to  sail  from  New  York  on  or  about  the  5th  of  said 
month  to  San  Juan  del  Norte,  by  the  usual  means  of  transit, 
across  the  isthmus  to  San  Juan  del  Sud,  and  from  San  Juan  del 
Sud  to  San  Francisco,  by  the  steamer  North  America,  without 
their  being  detained  on  the  isthmus  more  than  fourteen  days, 
and  alleged  a  failure  to  carry  beyond  San  Juan  del  Sud,  and 
consequent  damage  in  erpenses  going  and  returning,  and  while 
there,  and  loss  of  health  and  of  time.  The  complaints  alleged 
for  a  second  cause  of  action,  that  on  or  about  the  3d  of  March, 
1852,  the  defendants,  in  consideration  of  $250  paid,  promised 
and  agreed  to  convey  the  plaintiffs  and  their  baggage,  as  second 
cabin  passengers,  from  New  York  to  San  Francisco,  by  the  Van- 
derbilt Line,  so  called,  and  that,  in  so  being  conveyed,  the  plain- 
tiffs should  depart  from  New  York  on  the  5th  of  March  then 
instant,  and  proceed  by  the  usual  route  of  the  Vanderbilt  Line, 
by  the  Isthmus  of  Nicaragua,  without  their  being  detained  more 
than  fourteen  days  on  the  said  isthmus,  and  alleged  failure  to 
perform,  and  damages,  as  in  first  cause  of  action.  The  com- 
plaints alleged  for  a  third  cause  of  action,  that  on  or  about  the 
3d  day  of  March,  1852,  the  plaintiffs,  in  consideration  of  $250, 
or  thereabouts,  paid,  promised  and  agreed,  that  if  the  plaintiffs 
would  take  passage  in  the  steamer  Prometheus,  then  about  to 
sail  firom  New  York  to  San  Juan  del  Norte,  in  the  Vanderbilt 
Line,  and  proceed  by  the  said  Vanderbilt  Line  to  San  Juan  del 
Sud,  that  then*the  defendants,  within  fourteen  days  after  the 
plaintiffs'  arrival  on  the  Isthmus  of  Nicaragua,  would  take  and 
convey  them,  as  second  cabin  passengers,  on  board  the  steamer 
North  Ajnerica,  from  San  Juan  del  Sud  to  San  Franciaco,  and 
alleging  that  the  plaintiffs  did  take  passage  on  the  steamer  Pro- 
metheus, and  proceed  to  San  Juan  del  Sud  by  the  Vanderbilt 
line,  as  provided  in  said  contract,  and  failure  to  perform  on  the 
part  of  the  defendants,  and  damages  as  in  first  cause  of  action. 
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The  complaints  alleged  for  a  fourth,  cause  of  action,  that  on  or 
about  the  3d  of  March,  1852,  the  defendants,  in  consideration  of 
$250,  or  thereabouts,  paid,  promised  and  agreed,  that  if  the 
plaintiffs  would  take  passage  on  the  steamer  Prometheus,  then 
about  to  sail  from  New  York  to  San  Juan  del  Norte,  in  the  Van- 
derbilt line,  and  proceed  by  the  said  Vanderbilt  Line  to  San 
Juan  del  Sud,  that  then  the  defendants,  within  fourteen  days 
after  the  plaintiffs'  arrival  on  the  isthmus  of  Nicaragua,  would 
take  and  convey  them,  as  second  cabin  passengers,  on  board  an 
ocean  steamer,  from  San  Juan  del  Sud  to  San  Francisco,  and  al- 
leging performance  on  their  part,  and  failure  on  the  part  of  the 
defendants,  as  in  the  third  cause  of  action,  and  damages  as  in  the 
first  cause  of  action.  The  said  complaints  alleged  for  a  fifth  cause 
of  action,  the  common  money  counts.  The  answers  of  the  de- 
fendants, in  the  several  actions,  first,  admitted  that  there  was  ae 
transportation  line  for  conveying  passengers  and  freight,  between 
New  York  and  San  Francisco,  called  the  Vanderbilt  line.  The 
answers,  secondly,  alleged  that  said  line  consisted  of  the  steamers 
Prometheus  and  Daniel  Webster  on  the  Atlantic,  of  various 
steamboats  on  the  river  San  Juan  and  Lake  Nicaragua,  and  of 
other  means  of  transportation  across  the  Isthmus  of  Nicaragua, 
and  of  the  steamships  North  America,  Pacific  and  Lidependence, 
on  the  Pacific.  That  the  said  steamships  Prometheus  and  Daniel 
Webster  were  owned  by  the  defendant  Vanderbilt;  that  the 
said  steamboats  and  other  means  of  transportation  across  the 
isthmus  were  owned,  managed  and  controlled  by  '^  The  Acces- 
sory Transit  Company  of  Nicaragua,"  a  company  duly  incorpo- 
rated by  the  government  of  the  state  of  Nicaragua,  and  that  the 
said  steamship  North  America  was  owned  and  managed  by  the 
defendants  in  equal  moieties,  and  the  Pacific  Mid  Independen<5e 
by  a  number  of  individuals  not  named.  That  Daniel  B.  Allen 
was  the  agent  for  the  sale  of  tickets  and  making  contracts  for 
passage,  for  each  of  said  vessels  and  each  part  of  said  line, 
separately,  and  not  the  joint  agent  of  all ;  and  that  the  defend- 
ant Vanderbilt  did,  on  or  about  the  time  alleged,  through  his 
agent,  the  said  Daniel  B.  Allen,  in  consideration  of  the  sum  of 
090  paid  by  each  plaintiff,  issue  and  deliver  to  each  of  said 
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plaintiffs  a  ticket  for  passage  on  the  Prometheus,  from  New 
York  to  San  Juan  del  Norte.  That,  at  the  same  time,  '^  The 
Accessory  Transit  Company  of  Nicaragua^"  through  its  agent, 
the  said  Daniel  B.  Allen,  did,  in  consideration  of  the  sum  of  $35, 
paid  by  each  plaintiff,  issue  and  deliver  to  each  of  said  plaintiffs 
a  ticket  for  passage  across  the  isthmus.  And  that,  at  the  same 
time,  the  defendants,  through  their  agent,  the  said  Daniel  B, 
Allen,  in  consideration  of  $125,  paid  by  each  plaintiff,  did  sell 
and  deliver  to  each  of  said  plaintiffs  a  ticket  for  passage  from 
San  Juan  del  Sud  to  San  Francisco,  on  the  North  America.  The 
answers,  thirdly,  denied,  that  the  defendants  ever  agreed  to 
carry  the  plaintiffs  from  San  Juan  del  gud  to  San  Francisco,  on 
the  North  America.  The  answers,  fourthly,,  denied  that  the 
plaintiffs  ever  paid  to  them  $250,  or  any  sums,  except  those 
above  expressly  admitted  to  have  been  paid,  and  further  denied 
that  the  defendants,  or  either  of  them,  ever  agreed  to  convey 
the  plaintiffs  from  New  York  to  San  Francisco,  or  made  any 
of  the  other  agreements  in  the  complaint  set  forth.  And 
they  alleged  that  the  only  contracts  ever  made  by  them  with 
the  plaintiffs,  were  contained  in  the  said  tickets  for  passage  in 
the  North  America,  and  denied  that  said  tickets  contained  an 
agreement  that  the  North  America  should  leave  San  Juan  del  Sud, 
or  the  plaintiffs  be  entitled  to  a  passage  from  San  Juan  del  Sud 
to  San  Francisco,  at  or  within  any  particular  time,  but  that  th^ 
aaid  tiokets  provided  that  the  plaintiffs  should  have  a  second 
eabin  passage  on  the  North  America,  on  her  then  next  voyage 
from  San  Juan  del  Sud  to  San  Francisco.  The  answers,  fifthlyj 
denied  knowledge  or  information  sufficient  to  form  a  belief, 
whether  the  plaintiffs  were  detained,  or  sustained  losses,  dam- 
ages or  expense?,  as  alleged  in  the  ccmiplaints.  The  answers, 
sixthly,  denied  that  the  defendants  conveyed  the  plaintiffs  from 
Hew  York,  or  from  San  Juan  del  Norte  to  San  Juan  del  Sud,  and 
alleged  that  they  were  conveyed  from  New  York  to  San  Juan  del 
ITorte  by  the  defendant  Vanderbilt,  and  fr(»n  San  Juan  del  Nort$ 
to  Ssa  Juan  del  Sad  by  ^  The  Aoeessory  Transit  Company  of 
lif  icaragaa»"  The  answers^  seventhly,  alleged  that  at  the  time  of 
issuing  the  said  tifik^ts  &r  pass^e  on  the  North  Afmrwh  stt 
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the  parties  believed  her  in  existence,  and  in  good  and  seaworthy 
condition,  and  able  to  perform  said  voyage,  and  that  she  wonld 
be  ready  to  depart  and  would  depart  from  San  Juan  del  Sud  to 
San  Francisco  early  in  April ;  that  the  defendants  had  made  all 
necessary  arrangements,  and  used  all  proper  precautions,  to  in- 
sure such  departure  on  the  part  of  said  steamship ;  and  that  said 
tickets  were  sold  in  good  faith,  and  with  the  full  expectation  that 
the  plaintiffs  would,  by  virtue  thereof,  be  conveyed  to  San  Fran- 
cisco as  therein  provided.  The  answers,  eighthly,  alleged  that 
the  North  America  was  lost,  by  the  perils  of  the  sea,  on  or 
about  the  27th  of  February,  1852.  The  answers,  ninthly,  al- 
leged that  on  or  about  the  8th  of  May,  1852,  the  plaintiffs,  in 
consideration  of  receiving  a  passage  on  the  Daniel  Webster 
from  San  Juan  del  Norte  to  San  Francisco,  assigned,  transferred 
and  delivered  to  B.  S.  Hopkins,  purser  of  the  Daniel  Webster, 
their  said  North  Ainerica  tickets,  and  all  claim  and  demand,  by 
virtue  of  said  tickets,  or  by  reason  of  the  matters  set  forth  in  said 
complaints,  against  the  defendants,  or  either  of  them.  That  in 
consideration  thereof,  the  plaintiffs  were  conveyed  on  the  Daniel 
Webster  from  San  Juan  del  Norte  to  New  York.  That  said 
passage  of  each  plaintiff  was  worth  $80,  and  that  the  plaintiffs 
paid  no  other  consideration  therefor  than  the  said  assignment, 
delivery  and  transfer  of.  said  tickets.  The  answers,  tenthly, 
alleged  that  on  or  about  the  8th  of  May,  1852,  the  plaintifis, 
in  consideration  that  the  defendant  Vanderbilt  would  furnish 
them  passage  from  San  Juan  del  Norte  to  New- York,  on  the 
Daniel  Webster,  promised  to  pay  the  said  Vanderbilt,  on  de- 
mand, such  sum  as  the  said  passage  was  reasonably  worth,  and 
as  security  for  such  payment,  assigned,  transferred  and  deliv- 
ered |p  the  said  Vanderbilt  their  said  North  America  tickets, 
and  all  their  claims  and  demands,  by  virtue  of  said  tickets,  or  by 
reason  of  any  of  the  matters  set  forth  in  said  complaints,  against 
the  defendimts,  or  either  of  them.  That  the  defendant  Van- 
derbilt did  fiimish  the  plaintiffs  with  such  passage,  and  that 
each  passage  was  reasonably  worth  $80,  which  the  plaintiffs 
have  not  paid.  The  answers,  eleventhly,  alleged  that  there 
WB8|  at  the  time  of  the  sale  of  the  said  tiekets,  and  had  ever 
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Bince  been  in  force  in  the  state  of  Nicaragua,  a  law  of  said  state, 
providing  that  whenever  the  performance  of  any  contract  should 
be  rendered  impossible,  by  inevitable  accident,  the  party  mak- 
ing such  contract  should  be  excused  and  absolved  from  the  per- 
formance thereof,  and  should  not  be  liable  for  any  damages  for 
the  non-performance  thereof.  The  answers,  twelfthly,  alleged 
that  before  the  North  America  was  to  have  sailed  firom  San  Juan 
del  Sud  to  San  Francisco,  as  before  mentioned,  she  was  lost  and 
wrecked  on  the  coast  of  the  Pacific  ocean,  by  inevitable  acci- 
dent. The  answers,  thirteenthly,  alleged  that  the  only  contracts 
made  by  the  defendants  with  the  plainti£fs,  were  contained  in 
said  North  America  tickets ;  that  such  contracts  were  to  be  per- 
formed in  the  state  of  Nicaragua,  and  were  therefore  subject  to 
its  laws,  and  their  performance  having  been  rendered  impossi- 
ble, by  inevitable  accident,  the  defendants  were  excused  and 
absolved  from  performance.  The  answers,  fourteenthly,  denied 
the  allegations  in  the  money  counts  in  said  complaints,  and  de- 
nied that  they  were  indebted  to  the  plaintiffs  as  alleged  in  said 
complaints. 

On  the  14th  day  of  March,  1853,  the  issues  in  the  several 
actions  were  referred,  by  stipulation  and  rule  of  court,  to  Charles 
P.  Kirkland,  Esq.  of  the  city  of  New  York,  as  sole  referee. 
On  the  9th  day  of  May,  1853,  the  said  referee  made  his  report 
in  said  several  actions,  finding  the  following  facts  :  Ist.  That  on 
or  about  the  5th  day  of  March,  1852,  the  defendants  jointly  con- 
tracted with  the  plaintiff  to  convey  him  from  San  Juan  del  Sud, 
on  the  Pacific,  to  San  Francisco,  in  California,  by  the  steamer 
North  America  on  her  then  next  trip  from  San  Juan  del  Sud  to 
San  Francisco,  for  the  price  of  one  hundred  and  twenty-five  dol- 
lars, which  was  then  paid  by  the  plaintiff  to  the  defendants  as 
passage  money.  2d.  That  on  the  said  5th  day  of  March,  1852| 
the  steamer  North  America  was  not  in  existence,  she  having 
about  the  27th  day  of  February,  1852,  been  wrecked  and  total- 
ly lost  on  the  Pacific  coast,  which  fact  was  not  known  to  either 
of  the  parties  at  the  time  of  making  the  said  contract.  8d« 
That  the  said  steamer  was  lost  by  the  perils  of  the  Pacific  navi* 
gation.    And  as  a  conclusion  of  law  he  found  and  reported  that 
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the  defendants  were  bound  to  repay  to  the  plaintiff  the  passage 
money  paid  by  him  as  aforesaid,  with  interest  from  the  time  of 
its  payment,  and  that  that  was  the  extent  of  the  defendants' 
liability  under  the  facts  proved  and  fonnd.  He  therefore  re- 
ported that  there  was  due  from  the  defendants  to  the  plaintiff, 
the  sum  of  $185.29 ;  for  which  sum,  with  costs,  judgment  was 
rendered  in  each  acction. 

P.  Y.  Cutler,  for  the  appellants.  I.  The  plaintiffs  on  the 
5th  of  March,  1852,  embarked  on  the  Prometheus  at  JSew  York 
for  San  Francisco.  Their  application  was  for  a  passage  to  San 
Francisco.  The  contract,  was  for.  the  entire  distance.  This  ac- 
tion is  on  the  contract,  fpr  the  defendants'  negligence  as  com- 
mon carriers,  and  may  be  maintained  either  against  Vanderbilt 
and  Drew  jointly,  or  Vanderbilt  alone.  (Fairchild  v.  Slocum, 
19  Wend.  329.  S.  C,  7  HiU,  292.  Weed  v.  Saratoga  and 
Schenectady  R.  R.  Co.,  19  Wend.  534.  Watson  y.  Ambergate 
4^c.  Railway i  8  Eng.  Law  and  Equity  Rep.  497.  Muschamp 
v.  The  London  and  Preston  Junction  Railway  Co.,  S  M.  ^ 
W.  421.)  "  If  the  law  casts  any  duty  upon  a  person,  which 
he  refuses  or  fails  to  perform,  he  is  answerable  in  damages  to 
those  whom  his  refusal  or  fidlure  injures.  If  several  are  jointly 
bound  to  .perform  the  duty,  they  are  liable  jointly  and  severally 
for  the  failure  and  refusal."  (Ferguson  v.  The  Earl  of 
Kinnoul,  9  Clark  ^  Fin.  251.  Bajik  of  Orange  v.  Brown, 
8  Wend.  158.)  "  When  the  proprietors  of  vessels  use  them  for 
the  purpose  of  carrying  passengers  for  money,  they  subject 
themselves  to  the  same  responsibility  for  a  breach  of  duty  to 
those  passengers  as  they  would  in  regard  to  merchandise  com- 
mitted to  their  care."  {Keene  v.  Lizardi,  5  Louisiana  Rep. 
681.     Angell  on  Carriers,  i  568.) 

II.  The  defendants  were  partners  for  the  whole  route,  as  be« 
tween  them  and  third  persons.  The  arrangement  between 
them,  by  which  they,  in  conjunction  with  the  transit  company^ 
formed  a  connected  and  continuous  line  from  New  York  to  San 
FranciscO)  contracting  and  receiviug  pay  at  either  end  for  the 
whole  diataaoe  in  a  gross  sum,  which  was  divided  aooording  to 
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a  rule  adopted  between  themselves,  jointly  advertising'  this  line 
as  a  through  line,  each  part  of  the  line  sharing  in  the  patron- 
age of  each  passenger  and  interested  in  securing  business  for  the 
line  as  a  whole,  created  a  community  of  interest  between  them 
in  the  whole  line,  and  constituted  them  partners  in  it  as  to 
the  public.  {Fromont  v.  Coupland,  2  Bing.  170.  SL  C,  9 
Com.  L.  R.  866.  Green  v.  Beesley,  2  Bing.  K  C.  108.  S.  C. 
29  Com.  L.  R.  275.  Champion  v.  Bostwick,  11  Wend.  571. 
iR  C.  in  error,  18  Wend.  175.  Patterson  v.  Blanchard,  6 
Barb.  687.  5'.  C.  m  appeal,  1  Selden,  186.)  (1.)  The 
defendants,  by  the  manner  in  which  they  did  business,  held 
themselves  out  to  the  public  as  partners  in  the  whole  line. 
They  must  be  presumed  to  have  been  personally  cognizant  of 
the  manner  in  which  the  business  was  done  at  the  office  of  the 
line  in  New  Tork,  and  with  their  mode  of  advertising  in  the 
newspapers.  (2.)  If  not  personally  cognizant  of  these  things, 
they  are  bound  by  the  acts  of  their  general  agent,  Allen,  bpth 
in  regard  to  the  manner  in  which  the  business  was  done,  and  its 
effect  as  between  them  and  the  public.  Having  by  these  cir- 
cumstances put  themselves  in  the  position  of  joint  proprietors 
of  the  whole  line,  and  induced  third  persons  to  contract  with 
them  under  the  impression  thus  created,  they  are  not  now  at 
-lib^ty  to  screen  themselves  from  the  consequences  of  a  part- 
nership, oy  showing  arrangements  as  between  themselves  not 
amounting  to  a  partnership.     (2  Kenfs  Com.  27,  81,  32,  88.) 

III.  The  defendants'  duty  as  carriers,  to  carry  the  entire  dis- 
tance, is  too  plain  for  discussion.  The  undertaking  to  do  was 
absolute.  {Angell  on  Carriers,  §  531.  Coppin  v.  Braith- 
waite,  8  London  Jurist,  p.  75.)  The  mode  in  which  the  law 
requires  that  passengers  should  be  carried,  is  clearly  stated  by 
Judge  Story,  in  Chamberlain  v.  Chandler,  (8  Mason,  142,)  in 
these  words :  "  Their  (the  passengers')  contract  with  him,  is 
not  for  mere  ship  room  and  personal  existence  on  board,  but  for 
reasonable  food,  comforts,  necessaries  and  kindness.  It  is  a  stip- 
ulation not  for  toleration  merely,  but  for  respectful  treatment, 
for  that  decency  of  demeanor,  which  constitutes  the  charm  of 
social  life,  for  that  attention  which  mitigates  evils,  without 
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reluctance,  and  that  promptitude  which  administers  aid  to  dis- 
tress." {See  Keene  v.  Lizardi,  5  Louis.  Rep.  431 ;  3  Kenfs 
C(wi.(cd.  0/1832)  p.  160.) 

IV.  The  defendants  have  violated  these  duties.  (1.)  By  forci- 
bly disembarking  the  plain tiflFs  at  Greytown.  {Coppin  v.  Braith- 
waiie,  8  Jurist,  875.)  (2.)  By  the  detention  of  the  plaintiffs 
at  Greytown.  (3.)  By  subjecting  the  plaintiffs  to  ill  treatment, 
during  the  carriage  from  ocean  to  ocean,  through  central  America. 
(4.)  By  the  detention  of  the  plaintiffs  at  San  Juan  del  Sud. 
{Angell  on  Carriers,  §§  618,  619.  Chittp  on  Contracts,  437, 
730,  732.)  (6.)  By  the  defendants'  omission  to  carry  the  plain- 
tiffs to  San  Francisco  from  San  Juan  del  Sud. 

V.  The  loss  of  the  North  America  did  not  excuse  either  of 
these  omissions  of  duty.  (1.)  The  loss  did  not  occur  by  the 
perils  of  the  sea,  or  inevitable  accident.  {Mc Arthur  v.  Sears, 
21  Wend.  190.  Forward  v.  Pittard,  1  T.  R.  34.  Friend  v. 
V/oods,  6  Grattan,  189.  Angell  on  Carriers,  §§  151,  154, 
159.  Coggs  V.  Bernard,  1  SmitKs  Leading  Cases,  233.) 
(2.)  If  the  loss  had  occurred  by  inevitable  accident,  it  would  not 
excuse  the  defendants'  omission  to  forward  the  plaintiffs  from 
San  Juan  del  Sud  to  San  Francisco.  It  devolved  upon  them 
the  duty  to  supply  another  vessel  to  carry  the  plaintiffs  forward 
from  San  Juan  del  Sud.  {Cope  v.  Dodd,  13  Penn.  R.  33. 
Chittp  on  Contracts,  730,  732,  734-6.  Watson  v.  Dupkick, 
8  Joh7i.  335.  Detouches  v.  Peck,  9  M  210.  Angell  on  Car- 
Tiers,  §  531.  Abbott  on  Shipping,  p.  503,  note.  Schieffelin  v. 
N.  Y.  Ins.,  9  John.  21.  King  v.  Sheppard,  3  Storp,  350.  Bee- 
be  V.  Johnson,  19  Wend.  500.  Milldam  Foundrp  v.  Peck, 
21  Pick.  417.  Reid  v.  Edwards,  7  Porter,  508.  Bouvier's 
Law  Diet.  ^^Act  of  GodJ^)  (3.)  It  was  an  entire  contract,  and 
cannot  be  apportioned,  "  So  that  if  a  party  undertake  to  com- 
plete an  act  which  is  entire  and  indivisible,  before  his  claim  to 
remuneration  is  to  accrue,  he  cannot  recover  for  a  partial  per- 
formance, although  the  completion  of  the  act  was  prevented  by 
inevitable  accident."  {Chittp  on  Contracts,  632.  WiUingder 
V.  West  4*  Roploton,  4  Pick.  103.  Chanter  v.  Leese,  4  M. 
4*  W.  295,  811.    2  Viner^s  Abr.  tit.  Appointments.    2  Po- 
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Micr,  by  Evans,  44.  4  Cruise's  Digest,  tit.  28,  ^^  Rents/' 
ch.  8,  »  7,  8.  TTifcoar  v.  Parmelee,  3  /Sonrf.  iS.  6\  Rep.  610.) 
(4.)  The  claim  to  passage  money  does  not  accrue  till  the  voyage 
has  been  performed,  and  the  passengers  landed  at  the  place  of 
destination.  {Howland  v.  The  brig  Lavinia,  Petet^s  Admi- 
ralty R.  123, 126.) 

YI.  The  defendants'  objection  that  the  contract  is  expressed 
in  the  tickets  and  is  wholly  conlGined  to  them,  is  not  sound  in 
law  or  in  fact.  (1.)  The  ticket  is  a  mere  license  to  the  passen- 
ger to  enter  on  shipboard,  and  a  direction  to  the  commander  of 
the  vessel  to  receive  the  passenger.  This  is  what  it  is  intended 
by  the  parties  to  be,  and  what  in  practical  effect  it  is.  It  is 
issued  for  the  defendants'  convenience,  and  recalled  when  that 
convenience  demands  it.  (2.)  The  ticket  expresses  on  its  face 
none  of  the  terms  of  contract,  except  that  the  consideration 
money  has  been  paid.  It  is  in  form  of  a  receipt,  and  nothing 
more.  But  the  contract  with  the  carrier  consists  of  an  agree- 
ment to  transport  the  plaintiff  from  the  port  of  embarkation  to 
the  port  of  debarkation,  without  unreasonable  delay,  and  that 
the  passenger  shall  be  furnished  with  berth  and  reasonable 
food  during  the  passage ;  and  where  is  that  agreement  to  be 
found?  Not  on  the  ticket,  but  in  the  advertisements  and  parol 
representations ;  the  latter  being  received  on  precisely  the  same 
ground  as  the  former.  (3.)  It  is  signed  by  one  party  only. 
This  would  be  sufficient,  if  executed  in  duplicate  ;  but  it  is  not, 
and  this  is  an  indication  that  the  parties  do  not  regard  it  a  con- 
tract. (4.)  That  the  ticket  is  not  a  contract  '^  inter  partes^'  is 
futher  evidenced  by  the  fact  that  the  captain  required  the 
passenger  to  deliver  it  to  him  (as  the  evidence  that  the  conside- 
ration of  the  contract  has  been  paid)  immediately  on  his  arrival 
on  shipboard,  and  before  the  voyage  is  commenced.  This,  too, 
the  captain  may  lawfully  require  the  passenger  to  do.  {See 
harms  v.  Atom,  1  Law  Reporter,  N.  S,  461.)  And  the  fact 
that  he  may  require  it,  shows  that  it  is  not  a  contract.  Who- 
ever heard  of  a  right  in  one  contracting  party  to  have  sole  pos- 
session of  a  contract  before  its  performance? 

YIL  Whether  the  ticket  is  regarded  as  the  contract  or  not^ 
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the  return  of  that  ticket  to  the  defendant  is  no  bar  to  this 
action.  (1.)  It  was  not  returned  until  after  the  cause  of  action 
accrued — ^was  perfect  indeed,  and  then  only  under  peculiar  cir- 
cumstances. (2.)  It  nowhere  appears  that  it  was  the  intention 
of  the  parties  that  the  return  of  the  ticket  should  waive  the 
defendants'  prior  torts,  or  discharge  the  cause  of  action  then  ex- 
isting. (3.)  It  was  not  sold  for  the  purpose  of  having  another 
passenger  travel  in  the  defendants'  vessel,  in  fraud  of  defendants' 
rights,  but  merely  returned  to  the  defendants  as  the  only  means 
of  deliverence  &om  certain  sickness,  perhaps  death,  to  which 
he  was  exposed  by  the  defendants'  prior  omissions  of  duty. 
The  plaintiff  here  does  not  sue  merely  for  not  carrying,  accord- 
ing to  contract,  on  the  Pacific  ocean ;  nor  merely  for  not  properly 
performing  the  trip  from  San  Juan  del  Sud  to  San  Francisco, 
in  respect  of  which,  only^  the  ticket  is  claimed  by  the  defendants 
to  be  the  contrctct,  but  for  the  wrongful  neglects  of  duty  of  the 
defendants,  by  which,  in  any  aspect  of  the  case,  the  plaintiff 
was  delayed  till  he  last  his  health*  (4.)  This  case,  unlike  any 
other,  is  one  where  a  party,  having  a  perfect  right  of  action  for 
a  tort,  is  required,  in  order  to  save  his  health,  perhaps  his  life, 
to  deliver  up  a  paper  which  had  no  value  whatever,  and  no 
vitality,  except  as  evidence  of  the  payment  of  money,  a  mere 
piece  of  waste  paper,  and  he  does  so  without  any  intention  of  waiv- 
ing his  right  of  action.  How  then  can  it  be  said  to  be  effected? 
(5.)  Suppose  even  it  were  a  counterpart  of  the  contract,  and 
after  breach  one  party  had  delivered  his  counterpart  to  the 
other,  under  such  circumstances,  would  that  discharge  and  re- 
lease the  cause  of  action?  Would  it  vary  the  case  in  any 
respect,  except  that  the  evidence  of  the  existence  and  contents 
of  the  contract  would  be  rendered  more  difficult  of  procurement? 
Even  if  it  were  the  contract,  and  had  been  pledged  to  the  de- 
fendants, the  general  property  and  right  of  action  remained  in 
the  plaintiff.  (7.)  If  the  plaintiff  had  sailed  to  San  Francisco, 
can  there  be  any  doubt  that  he  could  then  have  maintuned  the 
action  for  the  loss  of  health  and  other  torts  of  which  he  oomr 
plains  ?  It  is  identical  with  the  loss  of  a  passenger  on  a  rail- 
way ear,  whose  leg  is  broken  by  the  caretesaneas  of  the  sfinrants 
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of  the  rail  road  company.  Can  lie  not  maintain  an  action, 
whether  he  goes  to  the  end  of  the  journey  or  not,  or  even  if 
some  one  else  shonid  travel  to  the  end  of  the  journey  on  his 
ticket?  But  in  this  case  no  one  traveled  on  the  plaintiff's 
ticket,  which  was  delivered  up  to  the  defendants  after  the  cause  ai 
action  was  complete. 

Vm.  The  damages  recovered  by  the  plaintiffs  are  not  large 
enough,  and  ought  to  have  been  much  larger.  Each  was  en- 
titled to  recover  the  price  paid  for  his  passage ;  the  price  of 
his  return  passage,  including  the  transit  across  the  isthmus ; 
the  price  of  board ;  the  money  paid  for  medical  attendance ; 
the  value  of  his  services  lost ;  the  damages  he  sustained  by 
fnental  as  well  physical  sufferings ;  {Chamberlain  v.  Chandler^ 

5  Jurist^  242 ;  Coppin  v.  Braithwaite,  8  Id.  875 ;)  and  such 
sum  as  a  jury  might  deem  proper,  by  way  of  smart  money,  for 
the  defendants'  wanton  violations  of  duty  to  send  him  to  San 
Prandsco,  after  they  heard  of  the  loss  of  the  North  America, 
and  had  it  in  their  power  to  send  him  on  in  the  steamer  Pacific. 
( Wort  V.  Jenkinsy  14  John,  852.  Collins  v.  Albany  and  Sche- 
nedady  R.  R.  Co.,  12  Barb.  492.  Morse  v.  Auburn  and  Syra- 
cuse R.  R.  Co.,  10  Id.  621,  622.  1  Kents  Com.  7th  ed.  618, 
note.)  The  referee  erred  in  the  rule  of  damages  adopted  by 
him,  or  rather  in  holding  that  the  plaintiffs  were  not  entitled  to 
any  damages,  properly  and  technically  so  called.  {Driggs  v. 
Dunght,  17  Wend.  71.  Freeman  v.  Clute,  8  Barb.  S.  C.  R. 
424.     Oiles  v.  O"  Toole,  4  Id.  261.    Lawrence  v.  Wardwell, 

6  Id.  423.  Durkee  v.  Mott,  8  Id.  423.  Davis  v.  Talcoti,  14 
Id.  611.  Vanderslice  v.  Neiotan,  4  Corns.  180.  Johnson  v. 
Arnold,  2  Cushing,  46.)  Should  the  court  hold,  with  the  referee, 
that  the  defendants  jointly  contracted  to  convey  the  plaintiffs 
only  from  San  Juan  del  Sud  to  San  Francisco,  the  same  rule 
of  damages  would  apply  as  if  they  had  jointly  contracted  for 
the  whole  route.  Treating  it  as  a  contract  to  convey  only  from 
San  Juan  del  Sud  to  San  Francisco,  the  direct  and  necessary 
consequences  of  the  breach  ef  that  agreement,  on  the  part  of 
the  defendants,  are  the  same  to  the  plaintiffs  as  in  the  other 
case.    It  was  in  reference  to  that  part  of  the  route  that  the 
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breach  was  committed.  The  plaintiffs  incurred  the  same  ex- 
penses in  going  to  San  Jaan  del  Sad  from  New  York,  the  same 
in  detention  and  sickness  there,  and  the  ssfne  in  returning,  and 
their  loss  of  time  was  the  same,  and  all  in  consequence  of 
the  defendants  inducing  them,  by  their  promise,  to  go  to  San 
Juan  del  Sud  to  receive  the  passage  contracted  for.  They 
went  there  upon  the  strength  of  that  contract,  and  incurred  the 
losses  charged  in  consequence  of  the  breach.  They  were  the 
direct  and  natural  result  of  that  breach,  and  came  within  the 
rule  of  damages  laid  down  in  the  cases  cited  in  the  last  preced- 
bg  subdivision  of  this  point. 

H.  F.  Clark^  for  the  defendants.  L  The  contracts  with 
the  plaintiffs,  whatever  may  be  their  legal  effect,  were  made  with 
Daniel  B.  Allen,  who  contracted  in  his  own  name,  without  dis- 
closing any  principal.  The  plaintiffs,  instead  of  resorting  to 
Allen,  sue  the  defendants,  and  the  preliminary  question  arises, 
within  what  scope  had  Allen  authority  to  bind  them.  The  only 
authority  from  the  defendants  to  Allen  was  to  issue  tickets  for 
the  passage  in  the  North  America  from  San  Juan  del  Sud  to 
San  Francisco^  and  there  is  no  evidence  in  the  case  establishing 
against  the  defendants  j(»ntly  any  liability,  except  that  which 
results  from  the  issuing  of  such  tickets  by  Allen.  As  to  the 
character  of  the  contract,  see  1  Blatchfordfs  Rep.  569. 

IL  There  was  no  contract  made  even  by  AUen  for  the  trans- 
portation of  the  plaintiffs  for  the  entire  route  from  New  York 
to  San  Francisco.  He  did  issue  by  authority,  and  for  account  of 
three  distinct  and  separate  ownerships,  three  separate  and  dis- 
tinct tickets,  each  entitling  the  passenger  to  the  particular  priv- 
ilege designated  in  the  respective  tickets.  The  means  of 
transportation  employed  by  the  three  different  proprietorships, 
though  different  from  each  other,  were  yet  so  connected  together  in 
their  arrangements  for  arrival  and  departure,  as  to  form  (me  con- 
tinuous line ;  but  still  there  was  no  joint  ownership  or  interest 
— ^no  partnwship.  Each  portion  of  the  line  conducted  its  own 
business,  and  pud  its  own  expenses,  and  received  its  own  profits. 
This  ease  is  one  of  canneciingj  not  G$sociaied  proprietorships, 
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and  does  not  come  within  the  principle  of  the  case  of  Champicn 
V.  Bastwick,  (18  Wend.  175.)  In  that  case,  joint  expenses 
were  paid  out  of  a  common  fund. 

III.  The  only  contract  which  Yanderbilt  and  Drew  can  be 
held  to  hare  made  with  the  plaintifiS|  is  that  which  results  from 
the  issuing  by  Allen  of  the  North-  America  ticket ;  and  with  a 
view  to  determine  what  was  intended,  reference  must  be  had  to 
the  state  of  things  existing  and  supposed  to  exist  at  the  time  of 
the  issuing  of  the  ticket.  It  was  supposed  by  the  plaintiffs  and 
by  Allen  that  the  steamship  North  America  was  on  the  Pacific 
coast,  employed  in  making  her  appointed  voyages  between  San 
Juan  del  Sud  and  San  Francisco,  and  of  course  subject  to  the 
vicissitudes  of  that  trade.  By  the  issuing  of  the  ticket,  was 
intended  to  be  secured  to  the  passenger  the  privilege  of  a  pas* 
sage  firom  San  Juan  del  Sud  to  San  Francisco  in  the  ^orth 
America,  on  the  voyage  designated  in  the  ticket.  And  this  is 
the  whole  of  the  contract.  Neither  the  ticket  nor  the  transaction 
itself  purported  to  make  an  absolute  unqualified  contract  for  the 
transportation  of  the  passenger.  The  dealing  was  with  refer- 
ence to  the  steamship  North  America  and  a  particularly  speci- 
fied voyage. 

IV.  At  the  time  of  the  issuing  of  the  ticket,  (March,  1852,) 
the  North  America  was  a  wreck,  having  been  lost  by  peril  of  the 
sea  near  Acapulco  on  the  27th  of  February,  1852.    This  fi^t 

.  was  unknown  in  New  York  until  after  the  plaintifb  had  sailed. 
The  dealing  of  the  parties  was  therefore  with  reference  to  a 
supposed  state  of  things  which  did  not  in  fact  egoist.  There 
was  a  mutual  mistake  of  fact. 

y.  The  referee  properly  reported  in  favor  of  the  phiintiffs 
for  the  amount  of  their  money  received  by  the  defendants,  on 
the  ground  of  failure  of  consideration.  No  other  damages  were 
recoverable.    (3  John.  8S5.    4  Camp.  241.) 

By  the  Courty  S.  B.  Strong,  J.  If  the  referee  was  right 
in  supposing  that  the  plaintiffb'  only  substantiated  claim  was 
fisr  a  return  of  the  monep  advanced  for  the  passage  in  the 
steamer  North  America  on  the  Pacific,  as  paid  on  the  mistaken 
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supposition  that  she  was  capable  of  performing  the  service,  when 
she  was  in  fact  a  wreck  at  the  time,  he  erred  in  awarding  the 
money  on  the  third  count  in  the  complaint.  That  count  was 
for  a  breach  of  contract ;  but,  upon  the  principle  assumed  by 
the  referee,  the  contract  was  inoperative  for  any  purpose,  and 
the  plaintiff  was  entitled  to  a  restoration  of  his  money,  because 
the  condition  on  which  it  had  been  paid  had  wholly  &iled.  It 
was  so  much  money  had  and  received  by  the  defendants  for  the 
plaintiffs'  use,  and  could  be  recovered  back  under  the  appropri- 
ate money  counts.  The  fifth  count  contains  charges  for  money 
lent  and  advanced,  and  for  money  paid,  laid  out  and  expended 
for  the  use  of  the  plaintiff,  neither  of  which  was  sustained  by 
the  proof;  but  it  omits  the  usual  claim  for  money  had  and  re- 
ceived, which,  if  preferred,  would  have  sustained  a  report  in 
fiivor  of  the  plaintiff.  However,  as  these  cases  come  before  us 
on  an  appeal  by  the  respective  plaintiffs  only,  the  objection  to 
the  recaveriesj  so  far  as  they  go,  must  be  considered  as  having 
been  abandoned  by  the  defendants,  and  could  not,  if  urged  on 
argument,  which  it  was  not,  have  availed  them  now. 

The  second  and  fourth  counts  aver  general  engagements  to 
convey  the  plaintiff— the  second  from  New  York,  and  the  fourth 
from  San  Juan  del  Sud — to  San  Francisco.  But  neither  were 
sustained  by  the  proo^  as  that  established  a  special  and  an* 
essentially  different  contract. 

The  first  count  sets  out  a  joint  contract  by  the  defendants 
to  convey  the  plaintiff  from  New  York  to  San  Juan  del  Norte 
in  the  steamer  Prometheus,  from  San  Juan  del  Norte  to  San 
Juan  del  Sud  by  the  transit  company,  and  from  San  Juan  del 
Sud  on  the  Pacific  ocean,  to  San  Francisco,  in  the  steamer  North 
America.  The  plaintiff  could  sustain  his  action  only  by  proving 
the  alleged  contract.  The  evidence  adduced  showed  that  the 
defendants  were  joint  owners  of  the  North  America,  and  that 
they  had,  through  their  agent,  promised  to  transport  the  plain- 
tiff, on  board  of  that  steamer,  firom  San  Juan  del  Sud  to  San 
Francisco.  But  he  fiiiled  to  prove  that  the  defendant  Drew 
had  any  interest  whatever  in  the  n^ipiis,  or  was  at  all  concerned 
in  the  profit  or  loss^  of  transporting  passengers  firom  New  York 
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to  San  Juan  del  Norte^  or  from  the  latter  place  to  San  Juan 
del  Sad ;  and  indeed  it  is  quite  apparent  that  he  had  none.  In 
that  respect  this  case  differs  from  Champion  y.  Bostwick  and 
others^  (11  Wend.  571, 18  Id.  175.)  In  that  case  the  money 
received  on  different  routes,  by  separate  owners,  was  to  beL^ 
divided  between  them  in  proportion  to  the  number  of  miles  ranX^ 
by  each ;  and  it  was  for  that  reason  held  that  such  owners  were^^ 
jointly  liable  as  copartners,  to  third  persons.  But  Chancellor 
Walworth,  who  gave  the  only  written  opinion  in  the  court  for 
the  correction  of  errors,  said  truly,  that  "  the  case  would  be  en- 
tirely different  if  each  stage  owner  was  to  receive  and  retain  the 
passage  money  earned  on  his  part  of  the  line,  and  to  sustain 
all  the  expenses  thereof,  and  was  only  to  act  as  agent  of  the 
other  in  receiving  the  passage  money  for  them,  for  the  trans- 
portation of  passengers  over  their  parts  of  the  line.  In  that 
case  there  would  be  no  joint  interest^  and  no  liability  to  third 
persons  as  partners."  In  this  case  there  were  three  distinct 
concerns— on  the  Atlantic,  on  the  isthmus,  and  on  the  Pacific — 
and  there  were  different  and  separate  owners  of  the  steamers 
on  the  Pacific.  There  was  no  joint  interest  in  the  passage 
money,  no  agreement  as  to  its  division,  or  any  proportion  which 
each  was  to  receive.  Each  made  its  own  charge,  not  dependant 
in  any  manner  upon  the  others,  and  there  was  no  agreement  to 
share  any  profit  or  loss.  There  was  not^  therefore,  any  part- 
nership. Drew  had  nothing  to  do  with  the  navigation  company  j 
on  the  Atlantic,  or  the  transit  company  on  the  isthmus,  and  I 
did  not  participate  in  the  engagements  of  either.  There  were  \ 
separate  tickets  for  each  of  the  three  routes.  That  in  which  \ 
alone  the  defendant  Drew  was  interested,  was  for  a  passage  in 
the  steamship  North  America  on  her  then  next  voyage  from 
San  Juan  del  Sud  to  San  Francisco.  The  agent  who  issued  the 
tickets  testified  (and  there  was  nothing  to  contradict  him)  that 
he  issued  the  tickets  to  San  Juan  del  Norte  by  Yanderbilfs 
authority,  across  the  isthmus  by  the  authority  of  the  transit 
company,  and  for  the  passage  in  the  North  America  by  the  au- 
thority of  the  defendants.  There  was  a  separate  and  distinct 
price  for  each,  for  which  the  agent  kept  and  rendered  separate 
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.  accounts.  Each  had  its  own  profits,  and  paid  its  own  losses, 
^and  had  no  concern  with  the  profits  or  losses  of  the  others. 
They  had,  it  is  true,  the  same  agent,  but  he  acted  in  his  Tica- 
rious  capacity  separately  for  each.  The  agent  swore  that  he 
was  never  authorized  by  the  defendants  to  make  any  contracts 
for  them,  for  passage  on  the  Atlantic  or  across  the  isthmus. 
The  means  of  transportation  were  so  arranged  that  the  routes 
formed  a  continuous  and  connected  line,  and  they  were  included 
hj  the  agent  in  a  single  advertisement.  It  would  soem,  too, 
that  they  together  purchased  their  coal  in  gross,  at  the  isthmus, 
but  when  called  for  it  was  charged  to  «ach  separately  as  it  was 
delivered.  The  joint  agency,  if  it  may  be  so  called,  extended  no 
farther.  There  was  no  doubt,  a  joint  liability  to  the  vendors  of 
the  coal,  and  to  the  publishers  of  the  advertisements,  but  if 
either  or  both  constituted  a  quasi  partnership,  it  extended  no 
farther.  There  is  a  general  understanding  between  the  differ- 
ent rail  roads  in  the  country  which  connect  together,  as  to 
their  times  of  arrival  and  departure,  and  the  routes  are  fire- 
quently  advertised  as  forming  one  line ;  but  so  long  as  they 
continue  disconnected  as  to  the  profits  and  losses  of  transporta- 
tion, and  each  has  or  bears  its  own,  there  is  ho  partnership,  and 
neither  is  responsible  for  the  engagements  of  the  other. 

In  the  case  under  consideration,  had  the  plaintiff's  professional 
adviser  supposed  that  there  was  a  general  partnership  or  joint 
respbnsibility  between  the  three  concerns,  he  should,  and  prob- 
ably would,  have  instituted  his  action  against  all  the  responsible 
parties.  The  defendants  cannot,  however,  now  rabe  the  objec- 
tion of  a  want  of  the  necessary  parties,  except  possibly  on  the 
ground  of  variance  in  setting  forth  a  special  contract,  and 
especially  as  to  a  part  of  it  where  the  defendants  prosecuted 
are  chargeable,  if  at  all,  by  association  with  those  who  were 
alone  the  ostensible  contractors. 

Upon  the  whole,  it  seems  to  me  that  the  plaintiff  has  £uled  in 
sustaining  his  first  count,  so  £Btr  as  it  relates  to  the  alleged  par- 
ticipation of  the  defendant  Drew  in  the  contracts  for  the  trans- 
portation across  the  Atlantic  and  the  isthmus.  If  he  had  any 
joint  agency  or  interest  in  those  contracts,  although  it  might 
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have  been  limited,  when  extended  to  the  Pacific,  to  the  steamer 
in  which  alone  he  had  a  part,  I  should  have  hesitated  abont 
agreeing  with  (he  referee,  and  might  have  held  him  responsible 
for  the  delay  and  other  mischances  in  crossing  the  isthmus,  so 
fiir  as  they  may  have  resulted  from  the  negligence  of  the  associ- 
ation or  of  the  concerns  composing  it. 

The  third  and  only  remaming  count  sets  forth  a  contract  to 
transport  the  plaintiff  from  San  Juan  del  Sud  to  San  Francisco, 
in  the  defendants'  steamer  North  America,  and  complains  of  a 
breach  of  the  engagement  in  not  conveying  the  plaintiff  in  that 
vessel.  That  count  neither  avers  an  obligation  upon  the  defend- 
ants to  provide  a  substitute,  in  the  event  which  had  happened, 
nor  claims  any  damage  by  reason  of  their  neglect  or  refusal  to 
forward  him  in  some  other  vessel.  The  allegation  of  the  breach 
is  specific,  and  the  plaintiff  must  be  confined  to  that.  It  is  clear 
that  the  contract,  so  far  as  it  related  to  the  North  America,  was 
made  through  a  mutual  mistake.  Both  parties  of  course  sup- 
posed that  she  was  capable  of  performing  the  stipulated  service ; 
whereas  she  was,  at  the  time,  a  total  wreck.  '  It  was  not  very 
material,  as  to  the  question  of  the  defendants'  liability,  whether 
the  mischance  resulted  from  the  carelessness  of  the  defendants' 
agents,  or  from  inevitable  accident.  The  defendants  violated  no 
duty  to  the  plaintiff,  for  none  such  existed  at  the  time  of  the  loss. 
As  the  performance  of  their  engagement  was  impossible,  by 
reason  of  a  fact  which  could  not  have  been  known  to  either  party 
at  the  time,  the  only  resulting  obligation  upon  the  defendants 
was  to  return  the  money  to  the  plaintiffs,  who  had  paid  it  upon  a 
consideration  which  had  wholly  &iled.  That,  with  interest,  has 
been  awarded  to  him  by  the  referee,  and  he  is  entitled  to  no 
more. 

No  doubt  it  was  immaterial  to  the  plaintiff  by  what  vessel  in 
particnlar  he  should  be  transported  across  the  Pacific ;  and  his 
main  object  was  to  contract  for  the  voyage  generally,  rather 
than  for  its  accomplishment  by  any  particular  means.  And  it 
is  a  general  rale  to  construe  a  contract  so  as  to  effectuate  the 
main  design  of  the  parties,  where  that  can  be  done  .without  ex« 
-pressly  contradicting  some  clear  and  important  provision.    But 
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then  the  intent  of  both  parties  must  be  considered.  Here, 
although  the  plaintiff's  main  object  was  to  secure  a  passage 
generally,  yet  the  defendant  Drew's  design  was  to  Aimish  it  by 
the  steamer  North  America,  in  which  alone  he  was  interested. 
Both  parties  have  been  unfortunate.  The  plaintiff  lost  his 
/passage,  and  the  defendants  their  vessel.  The  loss  of  the  plain- 
'  tiff  is  by  no  means  peculiar.  Others  have  been  far  more  unfor- 
tunate through  inevitable  accident,  and  in  cases,  too,  where,  as 
^  in  the  instance  under  consideration,  there  was  no  legal  redress. 
The  judgment  upon  the  report  of  the  referee,  in  each  case, 
should  be  affirmed. 

[Kings  General  Term,  Januaiy  2, 1866.    S,  B.  Strong^  Rockwell  and  Dean^ 
Justioes.] 


The  People,  ex  rel.  Walker,  plaintiffs  in  error,  vs.  Bakeb  and 
others,  defendants  in  error. 

Be&reea  appointed  by  a  oonnty  judge,  under  section  8  of  ch.  446  of  the  laws  of 
1847,  to  hear  and  determine  an  appeal  brought  under  that  section,  from  the 
determination  of  commissioners  of  highways,  in  a  proceeding  to  lay  out  a 
highway,  have  power,  on  the'hearing  of  such  appeal,  to  reyerse  the  decision 
of  the  commissioners  in  part,  and  to  affirm  it  as  to  the  residue. 

rllS  was  a  certiorari  to  remove  proceedings  had  before  the 
defendants  as  referees,  appointed  by  the  county  judge  of 
Ghautauque  county  to  hear  and  determine  an  appeal  of  E.  Y. 
Partridge  and  others  from  an  order  of  the  commissioners  of  high- 
ways of  the  town  of  Gerry,  laying  out  a  public  highway  in  said 
town.  The  highway  was  laid  through  inclosed  lands,  and  twelve 
freeholders  had  certified  to  its  necessity.  The  appeal  was 
brought  for  the  purpose  of  reversing  the  order  of  the  commis- 
flioners  of  highways,  in  toto  ;  but  the  referees  appointed  by  the 
county  judge  affirmed  the  order  in  part,  and  reversed  it  in  part. 
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It  was  insisted  that  the  referees  had  no  right  to  do  this ;  bnt 
that  they  must  either  reverse  or  affirm  the  order,  as  a  whole. 

E.  F.  Warrerij  for  the  plaintiff  in  error. 

T.  Burwell,  for  the  defendant  in  error. 

By  the  Court,  Greene,  J.  This  case  presents  the  question 
whether  referees  appointed  by  the  county  judge,  under  i  8  of  ch. 
455  of  the  laws  of  1847,  {vol  2,  p.  586,)  to  hear  and  determine 
an  appeal  brought  under  that  section  from  the  determination  of 
commissioners  of  highways,  in  a  proceeding  to  lay  out  a  high- 
way, can,  on  the  hearing  of  such  appeal,  reverse  the  decision  of 
the  commissioners  in  part,  and  affirm  it  as  to  the  residue.  The 
relator  relies  upon  the  case  of  The  Commissioners  o/Htghways 
of  Sherburne  v.  TTie  Judges  of  Chenango,  (25  Wend.  453,)  in 
which  it  was  held  that  while  the  freeholders  had  certified  to  the 
necessity  of  a  road,  and  the  commissioners  had  refused  to  lay  it  out, 
the  judges,  on  appeal,  could  not  reverse  the  decision  of  the  com- 
missioners as  to  a  part  of  the  road  and  lay  it  out,  and  affirm  the 
decision  as  to  the  other  part  and  refuse  to  lay  out  such  part.  It 
will  be  seen,  by  a  reference  to  the  provisions  of  the  revised  stat- 
utes respecting  the  appeal  from  the  determination  of  the  conmiis- 
sioners,  thatrthe  provision  is  general,  and  applies  in  terms  to  all 
cases  in  which  an  appeal  may  be  taken.  (§§84  and  86, 1  R.  S, 
p,  518.)  Section  84  provides,  ''that  any  person  who  shall  con- 
ceive himself  aggrieved  by  any  determination  of  the  commission- 
ers, either  in  laying  out,  altering  or  discontinuing  any  road,  may 
appeal  to  any  three  judges  of  the  court  of  common  pleas,  &c. 
Section  9  of  ch.  180  of  the  laws  of  1845,  {Laws,  p.  185,)  provides 
that  this  appeal  shall  be  taken  to  the  first  judge ;  and  section  8 
of  ch.  455  of  the  laws  of  1847  provides  that  the  appeal  shall 
be  taken  to  the  county  judge,  and  that  he  shall  thereupon  ap- 
point referees  to  hear  and  determine  the  same.  This  section 
also  provides  that  the  appeal  shall  be  taken  in  the  same  manner . 
as  appeals  were  theretofore  allowed  to  be  brought,  under  the 
above  cited  provisions  of  the  revised  statutes.    Section  86  of  the 
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reyised  gtatates,  above  cited,  provided  that  every  sach  appeal 

should  be  in  "writing,  addressed,  &c.  and  signed  by  the  party  ap- 
pealing ;  and  that  it  should  state  the  grounds  upon  which  it 
was  made,  and  whether  it  was  brought  to  reverse  entirely  the 
determination  of  the  commissioners  or  only  to  reverse  a  part 
thereof.  Section  91  of  the  revised  statutes  provided,  that  when 
an  appeal  should  have  been  made  from  a  determination  of  commis- 
lioneri  refusing  to  lay  out  or  alter  a  road,  and  the  judges  should 
reverse  such  determination,  such  judges  should  lay  out  or  alter 
the  road  applied  for,  and,  in  doing  so,  should  proceed  in  the 
same  manner  as  commissioners.  Section  91  was  abrogated  by 
i  18  of  ch.  180  of  the  laws  of  1845,  {Laws,  p.  186,)  which 
provides  that  '^  where  there  shall  have  been  any  final  determi- 
nation on  such  appeal,  making  it  necessary  that  any  road  shall 
be  laid  out,  altered,  &c.  it  shall  be  the  duty  of  the  commissioners 
to  carry  out  such  determination,  the  same  as  if  the  decision  of 
the  commissioners  had  been  in  favor  of  the  road  and  there  had 
been  no  appeal.  Section  9  of  ch.  455  of  the  laws  of  1847  (vol.  2, 
p.  584,)  provides  that  when  said  referees  shall  make  any  decision 
laying  out,  altering,  &c.  ant  road,  in  whole  or  in  part,  it  shall 
be  the  duty  of  the  commissioners  of  highways  of  the  town  to 
carry  out  such  decision  in  the  same  manner  as  is  required  in 
cases  of  final  determinations  of  appeals,  as  provided  by  the  18th 
section  of  the  act  hereby  amended.  {Ch.  180,  Laws  of  184^5.) 
The  difference  between  this  provision  and  the  provisions  of  sec- 
tion 91  of  the  revised  statutes,  and  those  of  section  13  of  ch. 
180  of  the  laws  of  1845,  is  very  material.  Indeed  I  am  unable 
to  understand  the  object  of  the  provision  last  quoted,  (i  9,  ch. 
455,  Laws  of  1847,)  unless  it  was  to  authorize,  expressly,  the 
precise  disposition  of  the  questions  arising  on  the  appeal,  that 
was  made  by  the  referees  in  this  case,  of  the  matter  pending 
before  them.  It  will  be  seen  that  }  18,  above  cited,  is  not  re- 
pealed, and  that  ample  provision  is  there  made  for  carrying  out 
the  determination  of  the  referees,  in  cases  where  they  affirm  or 
rtrvrte  the  decision  of  the  commissioners  in  toto,  and  that  the 
provisions  of  section  9,  above  quoted,  apply  in  terms  to  any 
fvad  }  a&d  I  mm  unable  to  tee  why  they  are  not  applicable  alike 
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to  cases  where  the  commissioners  have  acted  irithoat  a  jury,  and 
to  cases  where  a  jury  has  certified  to  the  necessity  of  the  road. 
I  am  of  opinion,  therefore,  that  whatever  doubt  there  may  have 
heen  as  to  the  true  construction  of  section  91  of  the  revised 
statutes,  has  been  removed  by  this  provision ;  and  that  the  de- 
cision  of  the  referees  was  right. 
The  proceedings  below  must  be  affirmed. 

[SftiE  GsNSKAi*  Tbsm,  JWiuaiy  22, 1865.    ikfismn,  Bimm  and  Qrm^€f  Jvoh 

ti088.] 


Jacobs  vs.  Alexander  and  wife. 

B.,  an  aged  lady,  who  was  very  ill  and  expected  to  die  of  her  than  aickDaai, 
caused  two  deeds,  to  her  daughters,  of  portions  of  her  real  estate,  to  bo  pre- 
pared, and  signed  and  acknowledged  them,  and  handed  them  to  T.,  instrnctiog 
Mm  to  deUver  them  to  the  grantees  respectively,  after  her  death ;  adding  at  the 
aame  time,  "  If  I  recover  fVom  my  present  dckness,  I  intend  to  retain  the  right 
to  control  the  property  myself,  as  long  as  I  live."  She  recovered,  and  lived 
nearly  five  years.  Soon  after  her  recovery  she  received  back  the  deeds  flx>m 
T.,  and  never  delivered  the  deed  to  A.,  one  of  the  grantees,  but  the  latter  ob- 
tained possession  of  it  after  the  grantor's  death.  Held,  that  the  deed  to  A.  was 
Inoperative,  Ibr  want  of  a  delivery. 


M 


OTION  by  the  pbdntiff  &r  a  new  trial,  upon  ezceptionSt 
The  ease  is  sufficiently  stated  in  the  opinion^ 


/  L.  TaloM^  for  the  plaintiff. 

A.  P.  NichoU,  for  the  defendant 

By  the  Courts  Ma&vin,  P.  J.  Action  to  recover  possessioii 
of  land.  Hannah  Bacon,  who  died  in  July,  1847,  was  seised  in 
fee  of  the  premises,  and  the  plaintiff  claims  through  a  title^  ak 
kged  to  be  dfiriv^  by  deed  fiom  Hannali  Baoon^inidarthelbl- 
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loinng  circnmstances.  In  Noyember,  1842,  Mrs.  Bacon  was 
very  ill,  and  said  she  was  going  to  die.  She  was  then  aboat  74 
years  old.  She  requested  her  physician  to  prepare  two  deeds ; 
one  to  Mrs.  Alexander,  a  daughter,  and  the  other  to  Mary 
Anguish,  another  daughter.  He  prepared  the  deeds,  and  Mrs. 
Bacon  signed  and  sealed  them,  and  they  were  witnessed  and 
acknowledged.  Mrs.  Bacon  was  then  living  with  Mrs.  Alex- 
ander on  the  premises,  a  portion  of  which  is  claimed  in  this  suit, 
being  the  premises  described  in  the  deed  to  Mary  AnguisL 
After  signing  and  acknowledging  the  deeds,  Mrs.  Bacon  told  the 
witness.  Dr.  Thomas,  to  take  the  deeds  and  keep  them,  and  after 
her  death  to  deliver  them  to  the  grantees.  She  said  to  him  that, 
if  she  recovered  from  her  present  sickness,  she  intended  to  retain 
the  right  to  control  the  property  herself  as  long  as  she  lived. 
Thomas  took  the  deeds  home ;  Mrs.  Alexander  and  Mrs.  An- 
guish were  present.  It  does  not  appear  that  any  thing  was  said 
by  them.  Mrs.  Bacon  recovered  and  lived  nearly  five  years. 
Some  seven  to  nine  months  after  Thomas  had  taken  the  deeds,  a 
person  called  upon  him  touching  the  deeds,  and  he,  in  conse- 
quence thereof,  carried  the  deeds  back  to  Mrs.  Bacon,  and  left 
them  with  her.  Aft«r  Mrs.  Bacon's  death  Mary  Anguish  pro: 
cured  possession  of  the  deed  to  her.  The  consideration  men- 
tioned in  the  deed  was  $500.  It  was,  however,  admitted  that 
no  pecuniary  consideration  passed  between  Mary  Anguish  and 
Mrs.  Bacon.  The  court  decided  that  the  deed  to  Mary  Anguish 
never  operated  to  pass  any  title  to  her,  or  interest  in  the  prem- 
ises. An  exception  was  taken,  and  thereupon  the  court  directed 
the  jury  to  render  a  vwdict  for  the  defendants,  and  the  plaintiff 
excepted. 

The  delivery  of  a  deed  is  essential  to  its  due  execution,  and 
it  takes  effect  only  from  its  delivery.  (4  Kenfs  Com.  454.) 
The  sole  question  presented  in  this  case  is,  was  the  deed,  to 
Mary  Anguish,  delivered?  The  plaintiff  claims  that  the  deliv- 
ery to  Dr.  Thomas,  under  the  circumstances,  was  a  sufficient 
delivery  to  the  grantee.  It  will  be  proper  to  examine  some  of 
the  cases. 

It  IS  not  necessary  that  the  deed  be  aotoally  delivered  to  the 
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grantee.  Other  acts  have  been  held  tantamount  to  a  delivery, 
and  sufficient  to  carry  the  title  to  the  grantee.  A  deed  may  be 
delivered  to  a  third  personi  to  be  by  him  delivered  to  the  gran- 
tee, upon  the  grantee  doing  some  act,  as  paying  money,  &c.  In 
snch  a  case  the  deed  is  delivered  as  an  escrow,  and  the  general 
rale  is,  that  the  title  does  not  pass  until  the  condition  is  per- 
formed and  the  deed  is  actually  delivered,  but  justice  sometimes 
requires  a  vesting  of  the  title  from  the  time  when  the  deed  was 
delivered  as  an  escrow,  and  in  such  cases  resort  is  had  to  fiction, 
and  it  is  held  that  the  grantee  took  the  title  by  relation  back  to 
the  time  the  deed  was  delivered  as  an  escrow.  (4  Kenfs  Com. 
454.    Jackson  v.  Catlin,  2  John.  258.) 

In  Ruggles  v.  Lawson,  (18  John.  285,)  the  grantor  delivered 
deeds,  in  which  certain  of  his  children  were  respectively  named 
grantees,  to  a  third  person,  directing  snch  person,  in  case  he,  the 
grantor,  should  die  before  making  his  will,  to  deliver  the  deeds  to 
his  children,  respectively.  The  grantor  died  before  the  will  could 
be  prepared,  and  soon  after  his  death  the  person  entrusted  with 
the  deeds  delivered  them  to  the  grantees,  respectively.  It  was 
held  that  the  deeds  took  effect  firom  the  first  delivery.  In 
Ctoodell  V.  Pierce,  (2  mU,  659,)  the  grantor  directed  the  person 
to  whom  he  delivered  the  deed  to  retain  it  during  the  grantor's 
life,  and  in  case  of  his  death  to  deliver  it  to  some  person,  to  be 
)cept  for  the  grantee.  The  grantor  died,  and  the  deed  was  de- 
livered as  he  had  directed,  &c.,  and  it  was  held  by  the  court 
that  it  was  effectual  to  transfer  title.  In  Tooley  v.  Dibble, 
(2  HiU,  641,)  the  instructions  were,  to  deliver  the  deed  to  the 
grantee  after  the  grantor's  death,  but  not  to  deliver  it  daring 
the  grantor's  life,  unless  both  he  and  the  grantee  came  for  it. 
The  deed  was  delivered  after  the  death  of  the  grantor,  and  the 
court  held  that  the  grantee  took  title  by  relation  from  the  time 
the  deed  was  delivered  to  the  agent  or  depository.  In  Souver- 
bye  V.  Arden,  (1  John.  Ch.  R.  240,)  the  chancellor  found  as  a 
fiict,  firom  the  evidence,  that  the  deed  was  delivered.  Subse- 
quently it  was  in  the  possession  of  the  grantor,  and  it  was  held 
that  the  subsequent  custody  of  the  deed  by  the  grantor  did  not 
destroy  the  effect  of  the  deUvery.    This  case  has  no  application 
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to  the  case  we  are  considering.  It  was  cited  probably  on  accouit 
of  the  cases  referred  to  in  the  opinion.  It  is  not  necessary  to 
notice  them  particularly  here.  Wheelrigki  y.  Wheebighl 
(2  Mass.  R.  447)  holds  that  a  deed  delivered  to  a  third  person 
as  the  deed  of  the  grarUarj  to  be  delivered  over  to  the  grantee 
on  a  future  event,  is  the  deed  of  the  grantee  presently,  but  if 
delivered  as  a  writing  or  escroy>  of  the  grantee^  to  be  deliver- 
ed on  some  future  event,  it  is  pot  the  grantor's  deed  until 
the  second  delivery.  Kent  does  not  approve  this  distinction. 
(4  Kenfs  Com.  455,  viote.)  But  it  is  not  necesBary  to  consider 
the  distinction  here. 

It  will  be  noticed  that  in  all  the  above  oases  no  control  was 
retained  by  the  grantor  over  the  delivery  of  the  deed  to  the 
grantee.  An  event  or  condition  was  specified  upon  which  the 
delivery  was  to  depend,  and  when  that  event  happened,  or  the 
condition  was  performed,  the  deed  was  delivered.  And  I  think 
the  authorities  show  that  when  the  event  specified  is  the  death 
of  the  grantor,  and  the  deed  is  delivered  after  the  death,  the 
grantee  is  deemed  to  take  title  by  relation  at  the  time  the  deed 
was  delivered  by  the  grantor  to  the  third  person.  In  the  case 
we  itre  considering  the  delivery  to  Dr.  Thomas  was  qualified. 
The  grantor  was  aged  and  very  ill,  and  expected  to  die  of  her 
then  sickness.  Under  these  circumstances  she  caused  the  deeds 
to  be  prepared,  signed  them,  ancknowledged  them  and  handed 
them  to  Thomas,  instructing  him  to  deliver  them  to  the  grantees 
respectively,  after  her  death,  adding,  at  the  same  time,  "  if  I 
recover  trojn  my  present  sickness,  I  intend  to  retain  the  right 
to  control  the  property  myself  as  long  as  I  live."  She  recovered 
and  lived  nearly  five  years,  and  soon  after  her  recovery  she  re* 
ceived  back  the  deeds  £rom  Dr.  Thomas,  and  never  delivered  the 
deed  to  Mary  Anguish ;  but  Mary  obtained  possession  of  it  after 
her  death.  It  seems  to  me  that  this  case  is  clearly  distinguish* 
able  in  principle  from  the  cases  cited  by  the  plaintifi''B  counseL 
When  she  authorized  Thomas  to  deliver  the  deeds  after  her 
death  to  the  grantees,  she  had  reference  to  her  death  from  her 
then  sickness,  as  is  clear  from  her  avowed  intent,  in  case  the 
should  recover,  to  retain  the  right  to  oontrol  the  property.    At 
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any  rate  she  retained  the  right,  in  case  she  recoyered,  to  control 
the  property  as  long  as  she  lived,  and  this  involved  the  right  to 
recall  the  deeds  and  make  any  other  disposition  of  the  property, 
by  will  or  otherwise ;  and  she  exercised  this  right  by  recalling 
the  deeds,  and  taking  them  into  her  own  possession  and  under 
her  own  control.  The  grantee,  Mary  Anguish,  had  no  vested 
interest  in,  and  no  control  over,  the  deed.  In  Tooley  v.  Dibble, 
{suproy)  Benedict  was  not  to  deliver  the  deed  during  the  gran- 
tor's life,  ufdess  both  he  and  the  grcnitee  eame  for  it  The 
court  remarking  upon  this  says,  ''  the  consent  of  the  grantor 
was,  by  agreement,  made  necessary  before  the  deed  could  be 
delivered  up,"  that  is,  to  the  grantee.  In  StilweU  v.  Hubbard, 
(20  Wend.  44,)  the  grantor  caused  a  deed  to  be  prepared;  he 
signed  and  sealed  it,  and  acknowledged  it,  and  inquired  whether 
the  deed  would  give  his  daughter,  the  grantee,  the  land  after 
his  death,  and  was  advised  that  it  would.  He  retained  the  deed 
in  his  own  possession  till  his  death,  and  the  court  held  the  deed 
inoperative  for  want  of  delivery.  See  also  Hinman  v.  Booths 
a  case  where  the  deed  was  deliverable  upon  a  condition  to  be 
performed  by  the  grantee.  {Jackson  v.  Dunlap,  1  AAn.  Cos. 
114,  and  note.)  In  the  present  case  it  was  attempted  to  found  an 
agreement  upon  the  consideration  expressed  in  the  deed  to  Mary 
Anguish,  and  upon  the  &ct  that  she  was  present  and  made  no 
objection  at  the  time  of  the  delivery  to  Thomas,  claiming  that  an 
interest  vested  at  once  in  the  grantees,  which  was  beyond  the 
control  of  Mrs.  Bacon.  The  difficulty  is  that  no  interest  could 
vest  unless  there  was  a  delivery  of  the  deed ;  so  that  the  ques- 
tion must  turn  entirely  upon  the  delivery.  In  my  opinion  she 
retained  a  control  over  the  deeds,  and  a  right  to  recall  them  in 
ease  she  recovered.  She  did  recall  them,  and  they  were  never 
thereafter  delivered.  A  new  trial  should  be  denied,  with  $10 
costs. 

[Sbib  Gsveral  TxrMj  January  22,  1855.    Bowen,^  Marvin  and  Grnne, 
Justices.] 
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A  note,  made  by  C.  and  payable  to  N-  or  bearer,  was,  before  matmity,  oflfered  to 
the  plaintiff  by  N.  in  part  payment  for.a  horse.  The  plainUff  refViaed  to  re- 
ceive it  nnlesB  N.  wonld  indone  it,  or  goaranty  the  payment,  or  pat  his  name 
to  it;  whereupon  N.  signed  his  name,  nnder  C.'s,  and  delirerod  the  note  to 
the  plaintiff.  HM,  that  he  thereby  made  himself  Jointiy  liable  with  C.  as 
maker,  and  that  an  action  conld  be  maintaiDed  by  the  plaintiff  against  both. 

APPEAL  by  the  defendant  Naaon,  from  a  judgment  entered 
upon  the  report  of  a  referee. 

A  Thom^  for  the  plainti£ 

P.  O.  Parker i  for  the  appellant. 

By  the  Courts  Marvin,  P.  J.  The  action  is  upon  a  note  in 
these  worda :  "  For  value  received,  I  promise  to  pay  C.  W.  Na- 
son,  or  bearer,  sixty-five  dollars,  in  six  months  firom  date,  and 
use,  at  my  house."    Signed,  W.  Colby,  Charles  W.  iJason. 

Colby  made  no  defense.  The  defendant  Nason  is  the  same 
person  mentioned  in  the  note  as  payee.  He  defends.  On  the 
trial  he  offered  to  prove  that  the  note  was  made  by  Colby  on 
the  day  of  its  date,  and  delivered  to  him,  Nason,  in  part  pay- 
ment of  a  pair  of  horses )  that  subsequently,  and  before  the 
maturity  of  the  note,  he,  N.,  purchased  a  horse  of  the  plaintiff, 
and  offered  the  note  to  the  plaintiff  in  part  payment ;  that  the 
plaintiff  refused  to  receive  it  unless  Nason  would  indorse  it,  or 
guaranty  the  payment,  or  put  his  name  to  it ;  and  that  there- 
upon he,  N.,  signed  his  name  under  Colby's,  and  delivered  the 
note  to  the  plaintiff  in  part  payment  for  the  horse.  This  evi- 
dence was  excluded  as  immaterial,  and  the  defendant  excepted. 
The  question  is,  whether  the  evidence  offered  would  have  es- 
tablished a  defense? 

Nason's  counsel  insists  that  he  was  not  a  joint  maker  of  the 
note ;  that  his  contract  was  several,  and  that  this  action  cannot  be 
maintained ;  that  not  being  sued  as  guarantor,  there  can  be  no 
recovery.    Also,  that  N.  was  an  indorser,  and  not  having  been 
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charged  as  such,  there  can  be  no  recovery.    The  counsel  cites 
no  anthorities. 

I  have  found  no  case  in  its  facts  like  the  present,  but  it  seems 
to  me  there  is  little  diflSculty  in  the  case.  The  njote,  in  the 
hands  of  Nason,  was  a  note  against  Colby  only ;  it  was  payable 
to  Nason  or  bearer.  It  was  negotiable  by  delivery.  Had  Na- 
Bon  delivered  the  note  to  the  plaintiff  in  part  payment  for  the 
horse,  the  plaintiff  would,  as  the  bearer,  have  had  a  good  title 
to  the  note.  It  would  have  been  the  several  note  of  Colby. 
Now  what  objection  was  there  to  Kason  signing  the  note,  and 
thus  making  himself  jointly  liable  as  maker,  with  Colby,  to  the 
bearer  ?  I  can  see  no  objection.  He  could  become  surety  in 
this  form  for  the  payment  of  the  note,  not  at  the  request  of  Col- 
by, but  at  the  instance  of  the  plaintiff,  or  at  his  own  instance; 
and  as  to  the  bearer  of  the  note,  he  was  a  joint  and  several  con- 
tractor with  Colby.  The  case  is  not  like  a  numerous  class  of 
cases  in  this  state,  most  of  which  are  noticed  in  Durham  v. 
Manrawj  (2  Corns.  588,)  and  in  notes  to  Story  on  Prom.  Notes^ 
\h  59,  476. 

The  judgment  should  be  affirmed. 

[Erie  Gcncral  Tebu,  January  22,  1855.    Marvint  Bowen  and   Cfrcene, 
JnsUoeB.] 


ls(AAC  Gale  vs.  Josiah  Gale  and  Horace  Hott. 

Fraud,  In  the  Beuae  of  a  court  of  equity,  properly  includes  all  acts,  omissions 
and  concealments  which  involve  a  breach  of  legal  or  equitable  duty,  trust 
or  confidence,  justly  reposed,  and  are  injurious  to  another,  or  by  which  an 
undue  and  unconscientious  advantage  is  taken  of  another. 

The  plaintiff  was  indebted  to  one  S.  in  the  sum  of  $800,  upon  a  judgment, 
and  owned  forty  acres  of  land,  worth  $1000.    Being  about  to  depart  for  Cali- 

.  fomia,  and  for  the  purpose  of  providing  the  means  to  pay  the  Judgment, 
he  executed  a  power  of  attorney  to  P.,  authorizing  him  to  sign  and  execute 
s  deed  of  all  or  any  of  his  real  estate,  and  to  sell  and  dispose  of  the  same  abso- 
lutely in  Hm  simple,  Ac   8iibiequeatlyP.anda.,th«litt«rbaTiDgflilliiotio»€r 
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the  &Gt8  and  circamstaDoes,  oonspired  and  combined  together,  jind  as  the 
resalt,  P.  as  the  attorney  of  the  plaintiff,  conveyed  the  40  acres  to  G. ;  the 
deed  expressing  a  consideration  of  $800,  and  G.  a^eeing  to  reconvcy  to  P. 
one  half  of  the  land.  No  consideration  was  in  fkct  paid,  or  intended  to  be 
paid.  G.  subsequently  refused  to  convey  half  the  lani  to  P.,  but  sold  and 
conveyed  the  whole  40  acres  to  H.  for  $400.  The  latter  had  notice  of  the 
facts.  At  the  time  he  took  the  deed  he  paid  a  poi;^ion  of  the  considera- 
tion. Held,  that  the  transactions  between  P.  and  G.  And  between  G.  and  H. 
were  fraudulent  and  void,  as  against  the  plaintiff,  and  the  deeds  were  ordered 
to  be  canceled. 

APPEAL  from  a  judgment  entered  upon  the  report  of  ref- 
erees.   The  facts  are  sufficiently  stated  in  the  opinion. 

W.  C.  Johnson^  for  the  plaintiff. 

A*  Sawiji,  for  the  defendants. 

By  the  Court,  Marvin,  P.  X.  This  case  may  be  shortly 
stated.  In  March,  1852,  the  plaintiff  was  owing  a  judgment  of 
$800  to  one  Snyder,  and  was  about  going  to  Oaliforuia.  He 
owned,  with  other  lands,  forty  acres  of  land  in  Erie  county, 
worth  $1000,  and  for  the  purpose  of  providing  the  means  to 
pay  the  judgment,  he  executed  a  power  of  attorney  to  his  son- 
in-law,  Timothy  Payne,  authorizing  him  to  "  sign  and  execute  a 
d6ed  of  all  or  any  of  his  real  estate  situate  in  Wales,  &c.,  and 
to  sell  and  dispose  of  the  same  absolutely  in  fee  simple,"  &c. 
The  power  of  attorney  was  general,  and  the  object  of  the  sale 
Was  not  specified.  In  May,  1852,  Payne  and  the  defendant 
Gale,  the  latter  having  full  notice  of  the  facts  and  circum- 
stances, conspired  and  combined  together,  and  as  the  result, 
Payne,  as  the  attorney  of  the  plaintiff,  conveyed  the  40  acres  to 
Gale,  expressing  in  the  deed  the  consideration  of  $800 ;  Gale 
agreeing  to  reconvey  to  Payne  one  half  of  the  land.  No  con- 
sideration was  paid  or  intended  to  be  paid.  Gale  subsequently 
refused  to  convey  half  the  land  to  Payne.  The  plaintiff  was 
absent  in  California  about  one  year.  After  his  return,  Gale 
sold  and  conveyed  the  land  for  the  consideration  of  $400,  to  the 
defendant  Hoyt.  The  latter  had  notice.  He  paid,  at  the  time 
he  took  the  deed,  a  portion  of  the  consideration.    This  action 
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was  commenced  the  next  day  after  Hoyt  received  the  convey- 
ance. The  referees  decided  that  the  transactions  between 
Payne  and  Gale,  and  between  Gale  and  Hoyt,  were  fraudulent, 
and  adjudged  them  to  be  so,  and  that  the  deeds  be  canceled,  &c. 

The  defendants  cannot  protect  their  title  under  the  power  of 
attorney.  Payne  and  Gale  combined  to  defraud  the  plaintiff, 
and  Hoyt,  with  notice,  made  himself  a  party  to  that  fraud ;  or 
rather  attempted  to  make  it  successful,  and  to  reap  the  fruit  or 
half  the  profits  to  result  from  it.  It  would  be  a  deep  reproach 
upon  the  law  if  it  could  afford  no  relief  under  such  circum- 
stances. It  can  hardly  be  necessary  to  refer  to  authorities  in 
this  case ;  but  see  1  Story  Eq.  i  184  et  seq.  Fraud,  in  the  sense 
of  a  court  of  equity,  properly  includes  all  acts,  omissions  and 
concealments  which  involve  a  breach  of  legal  or  equitable  duty^ 
trusi  or  confidence,  justly  reposed,  and  which  are  injurious  to 
another,  or  by  which  an  undue  and  unconscientious  advantage 
is  taken  of  another.  {Id.  §  187.)  The  plaintiff  reposed  confi* 
dence  and  trust  in  Payne,  and  it  was  Payne's  duty  to  sell  tb^ 
land  for  the  best  price  he  could  get ;  not  to  conspire,  in  the 
language  of  the  referees,  with  Gale,  to  deprive  the  plaintiff  of 
the  title  of  the  land  without  consideration,  (i^ee  Reigal  v. 
Wood,  1  John.  Ch.  Rep.  402 ;  4  Paige,  229.) 

The  plaintiff  adopted  the  proper  remedy.  There  is  no  founda- 
tion for  the  argument  that  he  should  have  proceeded  to  collect 
the  price  or  value  of  the  land.  This  would  have  been  a  ratifi- 
cation of  the  sale.  Hoyt  was  not  a  bona  fide  purchaser,  and  the 
court  will  not  give  itself  any  trouble  touching  his  losses.  When 
two  or  more  persons  are  engaged  in  a  'fraudulent  transaction  to 
injure  another,  neither  law  nor  equity  will  interfere  to  relieve 
either  of  those  persons,  as  against  the  other,  from  the  conse- 
quences of  their  own  misconduct.  {Bolt  v.  Rogers,  3  Paige, 
157.)  But  the  plaintiff  has  nothing  to  do  with  this  question 
between  Josiah  Gale  and  Hoyt.  The  complaint  was  sufficient  \^ 
no  errors  were  committed  on  the  trial )  the  decision  of  the  ref- 
erees  was  right,  and  the  judgment  should  be  affirmed. 

[Bris  QursaAL  Taem,  Januaiy  22,  186&    Maumm^  Bowt%  and  Cfrwfw, 
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Where  persons  ore  engaged  in  a  bnsiness  in  which  credit,  and  a  character  for 
punctuality,  are  important,  a  communication  addressed  to  their  creditors,  with 
whom  thej  are  in  the  habit  of  dealing,  in  these  words—"  Confidential.  Had 
to  hold  over  a  fbw  days,  for  the  accommodation  of  L.  &  H."— is  calculated  to 
afiect  ii^uriooBly  their  character,  and^credit  as  business  men ;  and  if  fklse,  it  is 
libelous. 

In  an  action  fbr  a  libel,  evidence  of  the  pecuniary  circumstances  of  the  defend- 
ant, and  his  standing  in  community,  is  admissible,  as  bearing  upon  the  extent 
of  the  inji^}  ^  foi*  QO  o^er  purpose. 

MOTION  by  the  defendant  for  a  new  trial,  upon  a  case.  The 
action  was  for  the  publication  of  a  libel  in  the  following  words, 
contained  in  a  postscript  to  a  letter  from  Sisson  &  Chapman  to 
Cromwell,  Haight  &  Co. :  "  Confidential  Had  to  hold  oyer  a  few 
days,  for  the  accommodation  of  L.  &  H."  Sisson  &  Chapman  were 
bankers,  at  Lyons,  and  the  plaintiffs  were  merchant  tailors,  resid* 
ing  at  the  same  place.  Cromwell,  Haight  &  Co.,  merchants  in 
New  York,  had  forwarded  to  Sisson  &  Chapman,  for  collection, 
a  note  for  $100,  made  by  Lewis  &  Herrick,  for  goods  purchased, 
and  due  April  19, 1851.  The  letter,  to  which  the  postscript 
was  appended,  was  dated  April  26, 1851,  and  inclosed  the  pro- 
ceeds of  the  plaintiffs'  note.  The  plaintiffs  alleged,  in  their 
complaint,  that  they  paid  the  note  on  the  19th  of  April,  the 
day  it  fell  due,  but  that  Sisson  &  Chapman  retained  the  avails 
thereof  in  their  hands,  and  did  not  remit  the  same  to  Cromwell, 
Haight  &  Co.  until  the  26th  of  April,  when  the  defendant 
wrote  the  letter  containing  the  postscript  complained  of. 

The  answer  admitted  that  Sisson  &  Chapman  were  bankerd 
at  Lyons.  It  admitted  the  making  of  the  note  and  its  deliyery 
to  Sisson  &  Chapman  for  collection,  and  that  it  became  due 
April  19, 1851.  It  denied  that  the  plaintiffs  paid  the  note  in 
full  to  Sisson  A,  Chapman  at  its  maturity,  but  alleged  that  they 
paid  on  said  note,  on  the  19th  of  April,  1851,  only  six  dollars  and 
eight  cents ;  and  that  they  paid  thereon,  on  the  22d  of  the  same 
month,  85  dollars,  and  on  the  25th  they  paid  the  balance  due 
on  said  note  ;  and  that  on  the  26th  of  the  same  month  Sisson 
&  Chapman  remitted  the  avails  to  Cromwell,  Haight  &  Co. 
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It  admitted  the  writing  of  the  words  charged  as  libelous  by  the 
defendant,  and  claimed  that  Sisson  &  Chapman  were  the  agents 
of  Cromwell,  Haight  &  Co.,  and  that  the  words  were  written  to 
explain  the  delay  in  not  transmitting  funds,  &c. ;  and  that  the 
communication  was  in  all  respects  a  privileged  one.  It  alleged 
that  Sisson  &  Chapman  did  hold  over  a  few  days  on  said  note 
for  the  accommodation  of  the  plaintiffs,  and  that  the  words 
alleged  to  be  libelous  were  true.  It  denied  all  malice,  and  al- 
leged that  the  plaintiffs  were  not  injured  by  said  communication. 

For  a  second  defense,  the  answer  alleged  that  the  plaintiffs 
kept  a  bank  account  with  Sisson  &  Chapman,  and  were  accus- 
tomed to  have  notes  made  by  them  sent  to  S.  d^  C.  for  collec- 
tion, and  that  the  plaintiffs  were  often  short  of  funds,  and  were 
accommodated  by  Sisson  &  Chapman,  giving  them  time  to  pay 
such  notes ;  that  at  the  time  this  note  became  due  they  were 
short  of  funds,  haviug  on  the  19th  of  April  only  06.08  on  de- 
posit, which  was  not  enough  to  pay  the  note,  and  that  to  accom- 
modate them  Sisson  &  Chapman  consented  not  to  protest  said 
note,  but  gave  time  to  the  plaintiffs  to  pay  it,  and  that  they  de- 
posited $S5  on  the  22d  of  April,  and  enough  to  fully  pay  it  on  the 
25th  of  April ;  and  that  on  the  26th  of  April,  Sisson  &  Chap- 
man remitted  the  funds  to  Cromwell,  Haight  &  Co.  It  further 
alleged  that  the  plaintiffs  continued  to  do  business  with  Sisson 
&  Chapman,  and  made  no  complaint  of  any  injury,  &c. 

The  cause  was  tried  at  the  Wayne  circuit,  in  October,  1858, 
before  the  Hon.  T.  B.  Strong,  and  a  jury.  The  plaintiffs 
proved  the  publication  of  the  alleged  libel.  It  was  proved  that 
the  plaintiffs  kept  an  account  with  Sisson  &,  Chapman,  deposit- 
ing moneys  with  them  from  time  to  -time,  and  drawing  checks 
against  the  same.  And  that  on  the  19th  of  April  the  plain- 
tiffs drew  their  check  upon  Sisson  &  Chapman  for  $100,  and 
delivered  the  same  to  a  clerk  in  the  banking  office  of  S.  &  C. 
and  received  from  him  their  note.  Evidence  was  given  by  the 
defendant  tending  to  show  that  the  plaintiffs  had  not,  at  the 
tiHie,  sufScient  funds  in  the  hands  of  S.  &  C.  to  meet  the  check; 
which  was  attempted  to  be  rebutted  by  the  plamtiffs,  by  proof 
tivit  there  was  an  understanding  between  the  parties  that  the 
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plaintiffs  might  overdraw  their  account  when  they  desired  to 
do  so,  and  that  the  overdrafts  should  be  paid;  and  that  such 
had  been  the  practice. 

The  justice  charged  the  jury,  among  other  things,  that 
the  postscript  to  the  letter  from  Sisson  &  Chapman  to  Crom- 
well, Haight  &  Co.  inclosing  the  draft  was  libelous,  if  the  jary 
should  find  that  it  was  false ;  and  that  unless  the  jury  should  find 
the  matter  contained  in  said  postscript  substantially  true,  they 
must  find  for  the  plaintiffs.  That  so  far  as  malice  was  neces- 
sary to  a  right  of  action  it  was  properly  inferable,  firom  the  falsity 
of  the  words  charged  in  the  complaint  as  libelous.  That  the 
principal  question  for  the  jury  was,  as  to  the  truth  or  falsity  of 
the  matter  of  the  postscript.  That  if  the  jury  should  be  satis- 
fied that  the  defendant  and  Sisson  were  under  the  necessity  of 
holding  on,  by  reason  of  the  plaintiffs  not  furnishing  funds  to 
pay  their  note,  then  the  defendant  was  entitled  to  a  verdict ; 
but  if  satisfied  that  the  matter  of  the  postscript  was  false,  and 
that  the  defendant  and  his  partner  did  not  hold  on  by  reason  of 
the  plaintiffs  not  paying  the  note  on  the  19th  of  April,  the 
plaintiffs  must  recover.  That  in  order  to  make  the  transaction 
of  the  19th  of  April  a  payment,  Johnson,  the  cleric  of  S.  &  C, 
must  have  been  authorized  by  the  principals  of  the  bank  to  re- 
ceive the  check ;  he  must  have  had  authority  to  accept  ovei^ 
drafts.  That  as  a  clerk  he  had  no  authority,  after  the  direc- 
tions given  by  him  as  testified  to  by  Sisson  and  Westfall,  to 
receive  the  draft  as  payment  of  the  note,  without  special  au- 
thority ;  and  if  Johnson  received  the  plaintiffs'  check,  without 
having  had  authority  from  his  principals,  that  was  not  a  pay- 
ment of  the  note.  It  was  claimed  by  the  plaintiffs  that  the 
defendant  and  his  partner  afterwards  ratified  the  act  of  John- 
son. That  it  was  competent  for  them  to  do  so,  but  the  jury 
would  look  into  the  evidence,  and  see  whether  they  did  any 
thing  equivalent  to  a  ratification.  If  they  ratified  it,  that  was 
equivalent  to  giving  authority  in  advance.  That  it  was  the 
duty  of  the  bankers,  as  between  them  and  Cromwell,  Haight 
&  Co..  to  have  protested  the  note,  in  case  of  its  non-payment, 
and  to  give  Cromwell,  Haight  &,  Ga  notice.    That  to  omit  this 
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made  them  liable  to  C,  H.  &.  Go. ;  but  this  liability  would  not 
affect  the  question  involved  in  this  action.  That  although 
they  might  have  become  liable  to  Cromwell,  Haight  &  Co.,  yet 
they  might  have  retained  the  draft  for  want  of  funds  from  the 
plaintiffs,  and  if  so,  the  postscript  was  true.  The  counsel  for 
the  defendant  excepted  to  portions  of  the  charge.  The  jury  ren- 
dered a  verdict  for  the  plaintiffs  of  $750. 

James  C.  Smith,  for  the  plaintiffs. 

W.  H.  HecoXj  for  the  defendant. 

By  the  Court,  Johnson,  P.  J.  The  plaintiffs  were  engaged 
in  a  business  in  which  credit  and  a  character  for  punctuality 
were  essential,  and  it  is  obvious  that  a  communication  to  their 
creditors,  with  whom  they  were  in  a  habit  of  dealing,  like  the 
one  contained  in  the  postscript  to  the  defendant's  letter,  was 
calculated  to  affect  injuriously  their  character  and  credit  as 
business  men ;  and  if  false,  it  was  libelous.  The  judge  therefore 
properly  refused  to  nonsuit  the  plaintiffs,  and  his  charge  to  the 
jury  was  in  this  respect  free  from  objection.  The  question  of 
the  truth  or  falsity  of  the  statement  was  properly  submitted  to 
the  jury.  Malice  was  inferable  if  the  statement  was  untrue. 
The  term  malice,  in  a  legal  sense,  means  a  wrongful  act  done 
intentionally,  without  just  cause  or  excuse. 

I  find  no  difficulty  in  sustaining  any  of  the  ruliugs  at  the  cir^ 
cuit,  unless  it  be  that  admitting  evidence  as  to  the  pecuniary 
circumstances  of  the  defendant.  The  objection  was  general,  to 
any  evidence  showing  the  pecuniary  circumstances  of  the  de* 
fcndant.  The  plaintiffs  were  not  called  upon  to  state  the  par- 
ticular object  of  introducing  the  evidence ;  and  if  it  was  pertinent 
or  competent  for  any  purpose,  the  ruling  should  be  sustained. 
The  question  then  arises,  is  evidence  of  the  pecuniary  circum- 
stances and  standing  of  the  defendant  in  the  community,  admis- 
sible as  evidence  in  actions  of  this  character,  for  any  purpose  ? 
In  a  case  recently  decided  in  the  court  of  appeals,  {Dain  v. 
Wycoffj  8  SeUerij  191,}  Gardiner,  justice,  seems  to  be  clearly 
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of  opinion  that  such  evidence  is  incompetent.  He  remftrb)  that 
it  has  been  the  custom  at  the  circuit  to  admit  evidence  of 
this  character,  but  that  he  could  discover  no  authority  for  the 
practice  in  the  elementary  books.  On  this  point,  however,  the 
other  judges  expressed  no  opinion,  and  the  case  was  decided 
upon  another  ground.  This  point  was  not,  therefore,  decided, 
and  however  persuasive  the  opinion  of  the  learned  judge  may 
be,  and  it  is  certainly  entitled  to  great  consideration  in  the  dis- 
cussion of  the  question,  it  still  remains  to  be  determined  whether 
the  ruling  of  the  learned  justice  upon  the  trial  is  sanctioned  by 
authority,  as  well  as  by  usage  at  the  circuit.  Dain  v.  Wycoff 
was  an  action  for  seduction.  In  Myers  v.  Malcolm,  (6  Hill, 
292,)  which  was  an  action  to  recover  damages  occasioned  by  the 
explosion  of  gunpowder,  it  was  held  that  such  evidence  was  in* 
admissible ;  but  the  decision  was  put  upon  the  ground  that  in 
that  case  the  plaintiff  was  entitled  to  recover  no  more  damages 
than  he  had  actually  sustained.  There  can  be  no  doubt  that 
the  decision  was  right  in  that  case,  as  the  plaintiff  was  limited 
in  his  recovery  to  the  actual  loss  and  injury  he  had  sustained, 
and  the  character  or  standing  of  the  defendant  was  in  no  way 
involved  in  the  subject  matter  of  the  litigation.  But  that  de- 
cision does  not  control  this  case,  because  here,  whatever  may 
be  said  in  regard  to  the  right  to  recover  punitory  or  vindictive 
damages,  it  is  clear  that  the  plaintiffs,  if  they  could  recover  at 
all,  could  recover  not  only  for  the  injury  done  to  their  credit, 
but  for  the  injury  and  mortification  to  their  feelings,  and  their 
dishonor  in  business  engagements. 

Greenlea^  in  his  able  treatise  on  the  law  of  evidence,  while 
he  denies  the  right  of  a  plaintiff  to  recover  damages  inflicted 
merely  as  a  punishment  upon  the  defendant  by  way  of  example, 
independently  of  the  injury  to  the  mind,  body  or  estate  of  the 
plaintiff,  and  in  that  sense  punitory,  yet  admits  that  wherever 
the  defendant's  rank,  wealth  or  influence  in  society  would  natu- 
rally tend  to  aggravate  the  injury  complained  of  and  increase 
its  extent,  evidence  of  such  facts  is  pertinent  to  the  issue. 
(2  Greenleafs  Ev.  ii  269,  89.)  And  he  puts  the  cases  of  ao* 
tions  of  slander  and  99dactio^,  and  the  like,  as  those  in  which 
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the  character  of  the  parties  is  necessarily  inTolved  in  the  na- 
ture of  the  action.  But  this  evidence,  he  insists,  is  proper  by 
way  of  showing  the  extent  of  the  injury,  and  not  for  the  pur- 
pose of  establishing  the  defendant's  ability  to  pay.  It  has  been 
decided,  both  in  Massachusetts  and  Connecticut,  that  the  ability 
and  standing  of  a  defendant  were  material  facts,  to  be  taken 
into  account  in  estimating  the  injury  in  an  action  of  slander. 
(Bennett  v.  Hyde,  6  Conn.  R,  24,  27.  Shutej.  Barrett,  7  Pick, 
86.  Reedy.  Davis,  ^  Id,  216.)  In  J8m«.  iV.  P.  13,  it  is  laid  down 
that  evidence  of  the  circumstances  of  the  defendant  is  admis- 
sible, in  order  to  increase  the  damages.  This  is  cited  in  Phillips' 
Evidence  without  disapprobation.  (2  Phil.  Ev.,  C.  ^  HilVs  ed. 
258.)  It  seems  to  me  therefore  clear,  from  authority,  that  the 
evidence  was  properly  admitted,  as  bearing  upon  the  extent  of  the 
injury,  if  for  no  other  purpose.  It  is  apparent  that  a  statement 
of  this  kind,  coming  from  a  banker  of  wealth,  whose  solvency  was 
unquestioned,  would  operate  far  more  extensively  and  injurious- 
ly than  the  same  statement  from  a  less  responsible  and  less  influ- 
ential source.  I  do  not  see  that  the  question  of  vindictive  dam- 
ages, or  smart  money,  by  way  of  example  or  of  punishment  to  the 
defendant  merely,  is  raised  by  the  case.  Nothing  was  said 
upon  the  subject  in  the  course  of  the  trial,  or  by  the  justice  in 
his  charge  to  the  jury,  and  no  request  seems  to  have  been  made 
to  him  to  charge  one  way  or  another  upon  the  subject.  What- 
ever may  be  the  rule  in  respect  to  vindictive  damages  as  dis- 
tinguishable from  damages  compensatory  in  their  character,  it 
has  never  been  denied,  that  I  am  aware  of,  that,  in  actions  of 
£bel  and  slander,  a  plaintiff  is  entitled  to  recover  not  only  for  the 
injury  done  to  his  estate,  but  to  his  character,  his  feelings,  his 
bodily  health,  and  other  injuries  of  that  description,  which  are 
nevertheless  real  and  actual  because  indefinite.  Damages  for 
injuries  of  this  description  may  fairly  be  regarded  as  compen- 
satory in  their  character.  And  there  is  nothing  in  this  case, 
unless  it  be  the  amount  of  the  verdict,  to  show  that  the  jury 
added  any  thing  by  way  of  punishment  and  example  merely. 
It  may  well  be  that  they,  finding  as  they  must  have  done,  that 
the  defendant  delayed  the  remittance  in  conseoiaence  of  his  own 
Vol.  XIX  38 
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necessities  and  not  by  reason  of  the  laches  of  the  pluntiifs, 
would  conclude  that  the  plaintiffs  would  feel  an  imputation  upon 
their  credit  from  such  a  quarter,  and  under  such  circumstances, 
much  more  keenly  than  they  would  one  made  under  different 
circumstances,  equally  false ;  and  that  all  the  damages  awarded 
were  by  way  of  compensation  alone.  The  amount  of  the  ver- 
dict does  not  necessarily  determine  the  basis  upon  which  the 
jury  placed  their  estimate.  It  is  clear,  I  think,  that  the  com- 
munication did  not  belong  to  the  privileged  class.  It  was 
wholly  voluntary  on  the  part  of  the  defendant.  He  was  not 
required  to  make  any  apology  for  the  delay,  but  if  he  under- 
took voluntarily  to  do  so,  he  was  bound  to  state  the  case  truly. 
The  fact  of  the  payment  of  the  note  by  the  pluntiffs  was  the 
principal  subject  of  controversy  upon  the  trial,  and  there  was 
conflicting  evidence,  which  was  fisdrly  submitted  to  the  jury,  and 
the  verdict  cannot  be  interfered  with  for  want  of  evidence  to 
support  it. 

The  verdict  is  certainly  large,  and  I  should  have  been  better 
satisfied  with  it  had  it  been  less ;  but  the  court  cannot  set  it 
aside  on  that  ground,  without  unwarrantably  invading  the  prov- 
ince of  the  jury.    A  new  trial  must  therefore  be  denied. 

[Monroe  Qenbral  Tebm,  March  6, 1856.  Johnson,  Wdki  and  T.  R,  Strcng, 
Justioes.] 


Beach  vs.  Hungbrford  and  Hackley. 

The  deftndants  made  a  oontraofc  with  a  rail  road  company,  to  bnOd  a  portion  of 
theirroad.  Th^alao  agreed  to  pay  their  laboran,  and  indemnify  the  raU  road 
company,  who  might  retain  enough  to  pay  theuL  D.  became  a  snb-contractor 
under  the  defendants,  to  boild  a  portion  of  the  road,  and  agreed  to  pay  his 
laborers,  and  that  if  he  ikiled  to  do  so,  the  defendants  might  retain  soffident 
to  pay  them.  P.  employed  a  number  of  laborers,  and  Anally  stopped  woric, 
loaving  them  unpaid.  The  laborers  thereupon  Uxk  measures,  and  served 
notkM,  under  the  statute,  to  chaige  the  lail  voad  company  Ibr  their  labor. 
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The  deftadants  then  requeeted  D.  to  procare  flxmi  the  plaintiff  his  hills  against 
the  laboren,  ftr  supplies  Aimished  them,  and  he  did  so.  The  defendants 
thereupon  paid  to  the  laborers  the  amounts  due  them  fVom  D.,  deducting  the 
amounts  owing  by  them  respectively  to  the  plaintiff,  and  agreed  to  pay  the 
plaintiff  the  amount  of  his  bills  against  the  laborers,  so  deducted ;  D.  and  the 
plaintiff  assenting  to  this,  and  the  laborers  being  discharged  fhnn  their  liability 
therefor.  HM,  that  this  undertaking  was  not  within  the  statute  of  frauds,  but 
was  a  valid  and  binding  agreement,  and  would  support  an  action  against  the 
defendants. 
Hdd  dUo,  that  the  defendants  were  liable  to  the  plaintiff  for  money  had  and 
received  to  his  use ;  and  that  they  might,  moreover,  be  held  liable,  as  pur- 
diasers  or  assignees  of  the  accounts,  from  the  plaintiff;  and  this,  whether  they 
were  originally  liable  to  the  laborers  or  not;  it  being  sufficient  that  they  had 
▼olnntarily  acknowledged  the  obligation,  and  had  made  use  of  the  accounts. 

APPEAL  by  the  defendants  from  a  judgment  entered  upon 
the  report  of  a  referee.  The  referee  reported  that  he  fomid 
the  following  facts :  That  the  defendants  made  a  contract  with 
the  Lake  Ontario,  Anbnm  and  New  York  Bail  Bead  Company, 
to  bnild  a  portion  of  their  road.  By  this  contract  the  defend- 
ants agreed  to  pay  their  laborers  and  indemnify  the  rail  road 
company,  who  might  retain,  mider  the  direction  of  the  engineer, 
Plough  to  pay  them.  That  William  A.  Deland  was  a  sub- 
contractor under  them  to  build  a  portion  of  said  road,  and 
Deland  agreed  to  pay  his  laborers ;  and  that  the  defendants 
might  retain  sufficient  to  pay  them,  if  he  did  not.  That  Deland 
employed  a  number  of  laborers  on  his  section,  and  stopped  work 
on  the  18th  day  of  June,  1858,  leaving  his  laborers  unpaid. 
That  the  laborers  thereupon  took  measures,  and  served  notices, 
under  the  statute,  to  charge  the  rail  road  company  for  their 
labor,  and  in  some  cases  brought  suits  for  the  same.  That  it 
had  been  the  practice  of  the  plaintiff  to  furnish  supplies  and  pro- 
Tisions  for  the  laborers,  and  for  the  contractors  to  pay  his  bills, 
deducting  the  amount  so  paid,  from  the  laborers'  bills,  on  pay- 
ing them.  That  after  such  measures  were  taken  to  charge  the 
rail  road  company  for  labor,  the  defendants  requested  Deland  to 
procure  the  plaintiff's  bills  against  the  laborers  for  supplies,  and 
he  did  so.  That  thereupon  the  laborers  were  called  together, 
and  the  defendants  and  their  agent  paid  the  laborers  their  bills, 
dednctinig  the  amount  due  by  them  respeotiTely  to  the  plaintifl^ 
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and  agreed  to  pay  the  plaintiff  his  bills  against  the  laborers,  so 
dedacted,  Deland  and  the  plaintiff  assenting  to  this,  and  the 
laborers  understanding  that  their  bills  to  the  plaintiff  were  pro- 
vided for,  and  themselves  discharged  therefrom.  The  referee 
considered  the  facts  as  amounting  to,  or  tantamount  to  this : 
that  all  the  parties,  that  is,  the  defendants,  the  plaintiff^  Deland 
and  the  laborers,  agreed  together,  that  the  laborers  should 
deduct  from  their  bills,  for  labor,  the  amount  owing  by  them 
respectively  to  the  plaintiff,  and  accept  the  balance  in  full  pay- 
ment and  discharge;  that  the  defendants  should  pay  to  them 
such  balance,  and  also  pay  up  such  bills  of  the  laborers  to  the 
plaintiff;  and  that  the  plaintiff  should  look  to  the  defendants 
alone  for  the  payment  of  his  bills,  and  the  laborers  be  discharged 
therefrom ;  that  such  was  the  substance  and  effect  of  the  trans- 
action, which  was  consummated  accordingly,  all  except  the  pay- 
ment of  the  plaintiff.  That  the  amount  of  the  bills  so  owing  by 
the  laborers  to  the  plaintiff,  and  so  deducted  by  the  defendants 
in  paying  the  laborers,  was  $162.63.  And  the  referee  decided, 
as  conclusions  of  law,  that  the  promise  of  the  defendants  to  pay 
the  plaintiff  was  not  within  the  statute  of  frauds,  and  needed 
not  to  be  in  writing ;  but  that  it  was  a  new  and  independent 
agreement,  founded  on  new  and  sufficient  considerations,  to  wit, 
the  furnishing  of  the  plaintiff's  bills  at  the  defendants' request; 
the  withholding  by  the  defendants  of  a  portion  of  the  laborers' 
bills,  and  the  acceptance  by  them  of  the  balance  by  reason  of 
the  defendants'  assumption  of  their  bills  to  the  plaintiff,  and  also 
on  the  whole  transaction  and  agreement  between  all  the  parties 
interested.  That  it  was  in  legal  effect  an  accord  and  satisfaction 
of  the  plaintiff's  claims  against  the  laborers  "by  the  substitution 
of  the  defendants  for  the  plaintiff's  debtors,  and  that  the  labor- 
ers were  thereby  discharged  from  the  bills.  The  referee  there- 
fore reported  that  the  defendants  were  indebted  to  the  plaintiff 
in  the  sum  of  $162.62,  with  interest  and  costs. 

/  12.  Cbr,  for  the  plaintiC 

JB.  H.  Anry^  for  th«  defendants. 
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By  the  Court,  Johnson,  P.  J.  I  think  the  referee  was  right 
in  holding  that  it  was  of  no  consequence  in  this  action  whether 
these  laborers  under  Deland,  the  sub-contractor,  had  or  had  not 
a  legal  claim  against  the  rail  road  company  for  their  services. 
He  was  also  right  in  his  conclusions  of  law,  that  the  case  did  not 
come  within  the  statute  of  frauds^  as  he  found  the  facts  to  exist. 
It  appears  from  the  evidence  that  Deland,  who  employed  the 
laborers,  was  a  sub-contractor  under  the  defendants.  The  de- 
fendants, in  their  contract  with  Deland,  had  the  right  to  retain 
from  him,  in  their  own  hands,  moneys  sufficient  to  pay  the  labor- 
ers he  should  employ.  They  did  retain  a  part  of  the  money  due 
to  him  for  this  purpose ;  but  whether  they  retained  enough  to 
pay  all  they  undertook  to  settle  with,  does  not  clearly  appear, 
nor  is  it  indispensable  that  it  should.  They  undertook  to  settle, 
and  did  in  fact  settle  with  seventeen  of  these  laborers,  for  their 
services  rendered  to  Deland.  Each  of  these  laborers  was  in- 
debted to  the  plaintiff,  and  the  defendants,  to  enable  themselves 
to  pay  off  and  satisfy  the  claims  of  these  laborers,  which  they 
had  undertaken  to  do,  procured  these  bills  of  the  plaintiff  against 
them,  with  power  to  use  them,  and  did  actually  use  them,  de- 
ducting the  amount  of  the  bill  in  each  case  as  so  much  paid  to 
the  laborer.  The  presumption  is,  I  apprehend,  that  inasmuch 
as  they  undertook  to  retain  funds  they  retained  a  sufficient 
amount,  unless  the  contrary  is  shown.  But  it  is  unnecessary 
to  resort  to  that  in  this  case.  The  right  of  action  may  be  sus- 
tained upon  other  grounds.  It  is  evident  that  this  settlement, 
between  the  defendants  and  the  laborers,  was  matter  of  mutual 
arrangement  and  consent  between  all  the  parties,  the  laborers, 
Deland  their  employer,  the  plaintiff  and  the  defendants.  The 
plaintiff  was  requested  to  furnish,  and  did  furnish,  his  claims 
against  the  laborers,  to  be  used  in  that  settlement,  in  payment 
and  satisfaction  of  their  claims.  They  were  so  used,  and  in  this 
way  were  satisfied  and  discharged  as  against  the  laborers.  The 
laborers  paid  these  claims  to  the  defendants,  by  deducting  the 
amount  against  each  respectively  from  his  claim  for  labor.  In 
this  view  the  defendants  are  liable  to  the  plaintiff  for  money  had 
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and  receired  to  his  use.  In  another  vieir  they  may  be  held 
liable  as  purchasers  or  assignees  of  these  accounts  from  the 
plaintiJflT,  which  they  used  and  canceled  in  a  matter  where  they 
had  undertaken  to  act,  and  to  satisfy  claims  made  against  them. 
In  this  view  I  do  not  conceiye  it  to  be  at  all  material  whether 
those  claims  were  well  founded  against  them  or  not.  The  plain- 
tiff had  no  interest  in  inquiring  whether  the  defendants  were, 
in  point  of  law,  liable  to  pay  these  claims  or  not.  It  was  suffi- 
cient for  him  that  they  so  far  acknowledged  the  obligation  as  to 
settle  and  arrange  them,  and  that,  in  doing  so,  they  used  his 
accounts  against  the  claimants,  by  turning  them  in  as  part  pay- 
ment. Unless  the  plaintiff  can  collect  the  amount  of  these 
several  accounts  from  the  defendants,  it  is  quite  certain  that  he 
has  lost  it.  He  can  never  resort  to  the  laborers,  because  they 
have  once  paid  to  persons  who  were  authorized  to  receive  pay- 
ment, and  paid  in  the  precise  manner  in  which  it  was  expected 
they  would ;  and,  indeed,  in  contemplation  of  law,  in  the  man- 
ner in  which  the  plaintiff  agreed  to  accept  payment.  The  de- 
fendants are  therefore  liable  to  the  plaintiff  whether  they  were 
originally  liable  to  the  laborers  or  not.  The  statute  of  frauds 
has  nothing  to  do  with  the  case.  Their  undertaking  was  new 
and  originali  and  the  consideration  sufficient. 
The  judgment  of  the  special  term  must  therefore  be  affirmed. 

[Momtoi  OuuRAL  Tmm,  Mnch  6,  1866.    JdhMon,  WdU$  and  T,  R. 
Strong,  JoaUoss.] 
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In  an  action  to  reoover  damages  fbr  an  alleged  trespaas  upon  land,  it  vma  admit* 
ted  ttiat  the  iiuniy  complained  of  was  committed  bj  the  defendants  in  prose- 
eating  the  work  of  constmcting  the  enlarged  Erie  canal,  nnder  a  contract 
entered  into  between  them  and  the  state,  in  pursuance  of  the  act  of  July  10, 
1851,  and  it  was  proved  that  the  enlarged  canal  had  been  surveyed  and  located 
upon  the  plaintiff's  premises ;  that  the  woik  was  all  done  within  the  limits  of 
the  location,  and  was  only  the  work  neoessaiy  to  be  done  in  constructing  a  canal ; 
and  that  the  state  engineers  directed  and  superintended  the  work,  ffdd,  that 
although  the  act  of  July  10,  1851,  under  which  the  defendants  contracted  to 
perform  the  work,  had  been  declared  unconstitutional  and  void  by  the  court 
of  appeals,  the  action  would  not  lie ;  there  being  sufficient  legal  authority  fbr 
the  construction  of  the  enlarged  canal,  independent  of  that  act 

The  moment  the  surv^  and  location  of  a  canal  is  adopted,  and  an  entry  upon  land 
made  by  the  direction  or  under  the  authority  of  the  canal  commissioner  hav- 
ing the  general  charge,  the  appropriation  of  the  land  is  complete ;  and  although 
the  title  does  not  vest  in  the  people  until  compensation  is  made,  or  at  least 
mtil  the  amount  is  ascertained  and  fixed,  hi  the  mode  prescribed,  no  action 
can  be  maintained  by  the  owner,  for  the  ii^ury. 

MOTION  by  the  plaintiff  for  judgment,  upon  a  case  made  at 
the  circuit.  The  action  was  brought  to  recover  damages  for 
an  alleged  trespass  committed  by  the  defendants  upon  the 
crops,  grass  and  soil  of  the  plaintiff,  situate  in  the  town  of  Per- 
rinton,  Monroe  county.  The  defendants,  by  their  answer,  de- 
nied all  the  allegations  of  the  complaint,  and  justified  the  acts 
complained  oi^  under  chap.  274  of  the  laws  of  1835,  providing 
for  the  enlargement  of  the  Erie  canal^  and  also  under  chap.  485 
of  the  laws  of  1851,  and  the  proceedings  of  the  canal  board 
had,  under  and  in  pursuance  of  that  act,  in  December,  1851 ; 
together  with  a  contract,  made  and  entered  into  between  the 
people  and  the  defmdants,  for  the  constuction,  by  the  latter,  of 
a  section  of  the  Erie  canal  enlargement,  dated  Dec.  29, 1851. 
The  defendants  also  alleged  that  the  title  and  fee,  aud  right  of 
possession  of  the  lands  and  premises  entered  upon  by  them, 
vrere  in  the  state  at  said  time  when,  &c.  On  the  trial,  which 
was  had  in  January  1854,  at  the  Monroe  circuit,  before  Justice 
T.  B.  Strong,  the  plaintiff  gave  evidence  showing  the  amount  of 
damages  anstainedi  and  rested.    The  defendants  proved,  and 
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read  in  evidence,  a  stipulation  admitting  certain  facts  ;  also  a 
copy  of  the  minutes  of  the  canal  board  locating  the  line  of  the 
Erie  canal  enlargement  from  Macedon  to  Brighton,  and  a  copy 
of  the  contract  entered  into  by  the  defendants  for  the  construction 
of  a  section  of  said  Erie  canal  enlargement.  The  plaintiff's 
counsel  admitted  that  the  injury  complained  of  was  committed 
by  the  defendants  upon  the  real  estate  of  the  plaintiff,  while 
prosecuting  the  work  mentioned  in  the  contract.  And  it  was 
proved  that  the  line  of  the  new  canal,  described  in  the  minutes 
of  the  canal  board,  was  located  upon  the  plaintiff's  premises,  and 
was  the  ordinary  and  necessary  work  done  in  the  construction 
of  the  canal ;  and  that  the  state  engineers  were  in  attendance, 
superintending  said  work.  The  plaintiff's  counsel  objected  to 
the  evidence,  and  the  court  directed  that4;he  plaintiff's  damages 
be  assessed  by  the  jury,  subject  to  the  opinion  of  the  court  at  a 
general  term,  on  a  case  to  be  made  by  the  plaintiff.  The  jury, 
under  such  direction  of  the  court,  rendered  a  verdict  for  the 
plaintiff,  for  the  sum  of  $575. 

J.  D.  Husbands^  for  the  plaintiff. 

J,  JET.  Martindale,  for  the  defendants. 

By  the  Cknirt,  Johnson,  P.  J.  In  the  construction  of  every 
canal  authorized  by  law,  the  canal  commissioners  are  authorized 
and  have  power  to  enter  on,  and'  take  possession  of  and  use  all 
lands,  the  appropriation  of  which  for  the  use  of  such  canals  shall 
in  their  judgment  be  necessary.  (1  jR.  S.  220,  §  16.)  It  was 
admitted  upon  the  trial,  by  the  plaintiff,  that  the  injury  com- 
plained of  was  committed  by  the  defendants  in  prosecuting  the 
work  of  constructing  the  enlarged  Erie  canal,  under  their  con- 
tract of  29th  December,  1851.  It  was  proved,  in  addition,  by 
the  defendants,  that  the  enlarged  canal  had  been  surveyed  and 
located  upon  the  plaintiff's  premises,  and  the  work  was  all  done 
within  the  limits  of  the  location,  and  was  only  the  necessary 
work  to  be  done  in  constructing  a  canal,  and  that  the  state 
engineers  directed  and  superintended  the  work. 
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It  18  claimed,  however,  by  the  plaintiff,  that  ixiasmach  as  the 
act  of  July  10, 1851,  under  which  the  defendants  contracted  to 
perform  the  work  on  the  section  in  which  the  plaintiff's  premises 
are  embraced,  has  been  declared  unconstitutional  and  void  by  the 
court  of  dernier  resort,  the  commissioners  had  no  authority 
to  appropriate  the  plaintiff's  premises,  or  any  portion  of  them, 
for  the  construction  of  the  enlarged  canal ;  and  that  therefore 
the  entry  and  excavation  were  wholly  unauthorized  and  tor^ 
tioQS.  But  the  act  of  1851  was  not  the  sole  authority  for  con- 
structuig  the  enlarged  canal.  The  principal  object  of  that  act 
was  to  provide  funds,  and  to  insure  a  more  speedy  completion 
of  the  work  than  oould  be  acomplished  under  the  then  exist- 
ing laws.  It  did  not  repeal  any  former  law  upon  that  subject,  nor 
did  it  take  away  any  power  or  authority  then  vested  in  the  canal 
board  or  any  canal  commissioner.  At  the  time  of  the  passage 
of  that  act  the  construction  of  the  enlarged  canal  was  provided 
for  by  law,  and  the  whole  surplus  revenues  of  the  state,  after 
certain  appropriations,  were  irrevocably  pledged  by  the  constitu- 
tion to  the  completion  of  that  with  other  specified  public  works. 
The  case  was  therefore  made  out,  which  established  the  rightof  the 
commissioner  to  enter  and  take  the  plaintiff's  property  for  the 
use  to  which  it  was  appropriated.  It  is  of  no  sort  of  conse- 
quence to  the  plaintiff  that  the  contract  between  the  defendants 
and  the  people,  under  which  the  former  were  prosecuting  the 
work,  was  not  a  valid  contract  He  had  no  interest  in  that  con- 
tract, and  its  validity  or  invalidity  did  not  in  the  least  affect  the 
question  of  the  power  of  the  canal  commissioner  to  appropri- 
ate the  land.  If  the  commissioner  had  the  power  to  take  the 
land,  and  had  directed  the  entry  upon  it,  the  right  to  enter  be- 
came fixed,  and  the  people  were  bound  to  make  compensation, 
and  the  defendants  were  not  liable  to  respond  to  the  plaintiff 
in  an  action,  even  though  they  could  legally  claim  nothing  for 
ihdr  labor  under  their  c<mtract.  It  cannot  be  necessary  to 
cite  the  numerous  acts  of  the  legislature,  from  1885  to  1851 
inclunve,  to  show  that  the  construction  of  the  enlarged  canal 
was  authorized  by  law,  at  the  date  of  the  passage  of  the  act  of 
10th  July,  in  the  last  named  year. 

Vol*  XIX.  •  84 
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It  was  admitted,  subject  to  objection,  that  the  defendants  act- 
ed under  the  verbal  authority  and  direction  of  the  acting  canal 
commissioner  having  in  charge  the  western  division  of  the 
Erie  canal  enlargement,  in  addition  to  the  contract  before  re- 
ferred to.  The  location  had  been  made  on  the  pIainti£Ps  premises, 
by  the  resolution  of  the  canal  board,  before  the  contract  was 
entered  into.  I  see  no  objection  to  the  proof  of  the  facts  made 
by  the  defendants.  No  objection  seems  to  have  been  taken  to 
the  form  or  character  of  the  evidence.  The  moment  the  survey 
and  location  was  adopted,  and  the  entry  made  by  the  direction 
or  under  the  authority  of  the  canal  commissioner  having  the 
general  charge,  the  appropriation  was  complete ;  and  although 
the  title  did  not  vest  in  the  people  until  compensation  made,  or 
at  least  until  the  amount  was  ascertained  and  fixed  in  the  mode 
prescribed,  no  action  can  be  maintained  by  the  owner  for  the 
injury.    {Baker  v.  Johnson,  2  HiUj  342,  and  cases  there  cited.) 

The  defendants  are,  in  my  opinion,  entitled  to  judgment. 

[MoNBOB  Gbnbbal  Tbbm,  March  6, 18^.  Johnstm,  WM  and  T.  R,  Stnmff, 
Justices.] 


EiDD  vs.  Belden. 

The  plaintiff  mann&ctnred  and  pat  into  the  defendant's  steamboat,  a  hoUet, 
engines  and  other  machineiy,  under  a  contnurt  by  which  he  was  to  be  paid  a 
certain  specified  price,  a  portion  of  which  was  to  be  secured  by  a  chattel  mort- 
gage upon  the  property,  to  be  executed  by  the  defendant,  when  the  plaintiff 
had  completed  his  contract.  After  the  engines  and  boiler  were  placed,  and 
partially  listened  in  the  boat,  but  before  the  work  was  completed,  or  ready  to 
be  delivered,  the  defendant  clandestinely  went  off  with  the  boat,  to  Canada, 
and  on  his  return  reftised  either  to  execute  the  chattel  mortgage  or  to  pay  for 
the  machinery,  or  to  permit  the  plaintiff  to  remove  it.  In  replevin,  by  the 
plaintiff,  the  Jury  having  found  that  there  had  been  no  absolute  and  uncon- 
ditional delivery  of  the  machinery  to  the  defendant,  nor  such  an  annexation 
of  it  to  the  boat  that  it  could  not  be  removed  without  iqjury  to  the  boat,  ii 
woi  hdd,  that  the  plaintiff  had  not  fiat  his  title  to  the  property,  bat  might 
mainfftin  tlia  aotfan. 
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It  was  also  held,  that  in  estimating  the  damages  which  the  plaintiff  had  sns- 
tainedi  the  Jmy  were  to  be  governed  by  the  ralue  of  the  machinery  as  estab- 
lished by  the  parties  in  their  cootract,  so  fkr  as  it  could  be  applied ;  and  that 
the  value  of  the  property  was  to  be  assessed  in  the  condition  in  which  it  was 
at  the  time  of  the  demand. 

Hdd  further,  that  the  defendant,  when  called  upon  to  respond  fbr  the  value  of 
the  machinery,  could  not  be  allowed  to  show,  in  mitigation  of  damages,  that 
the  same  was  not  constructed  and  placed  in  the  boat  In  a  workmanlike  man- 
ner ;  that  he  was  concluded  by  his  election  to  take  the  work  in  its  unfinished 
condition,  and  must  be  held  to  have  accepted  the  job  as  finished,  and  to  have 
waived  all  objections  on  account  of  defects. 

Under  such  circumstances,  the  presumption  is  that  the  defects  would  not  have 
existed,  had  the  plaintiff  been  permitted  to  finish  his  work ;  and  the  defend- 
ant cannot  be  heard  to  raise  the  objection  of  a  non-performance  which  he  has 
himself  occasioned. 

The  defendant  cannot  be  allowed  to  show,  for  the  purpose  of  reducing  the  dam- 
ages, what  the  macbbery  fhmished  by  the  plaintiff  would  be  worth,  detached 
atom  the  boat;  nor  that  such  machinery,  in  the  boat,  as  it  was  when  demand- 
ed or  placed  there,  was  not  worth  over  a  particular  sum. 

The  plaintiff's  labor,  m  puttmg  such  machinery  into  the  boat,  enters  into  and 
forms  part  of  its  value,  to  be  assessed  by  the  jury. 

MOTION  for  a  new  trial,  upon  a  case.  The  action  was 
brought  to  recover  a  steam  engine  and  boiler,  with  the 
machinery  for  operating  the  same,  which  the  plaintiff  contracted 
to  build  for  the  defendant,  and  put  into  a  steamboat,  to  be  built 
by  the  defendant,  at  the  city  of  Rochester.  There  was,  in  the 
first  place,  a  written  contract,  by  which  the  plaintiff  agreed  to 
build  the  engine  and  other  machinery,  and  complete  the  same  in 
the  boat  by  the  15th  of  April,  1852  ;  and  the  defendant  agreed  to 
pay  the  plaintiff  therefor,  on  the  completion  of  the  work  in  the 
boat,  $2700,  as  follows :  one-third  cash,  on  the  completion  of  the 
work  in  the  boat ;  one-third  by  approved  indorsed  paper,  at 
nine  months ;  and  the  remaining  third  by  like  paper,  payable 
the  first  day  of  July,  1858.  This  written  contract  was  after- 
wards, and  after  the  period  for  completing  the  work  had  elapsed, 
altered  and  modified  by  parol.  By  the  parol  agreement  some 
change  was  made  in  the  mode  of  constructing  the  machinery, 
but  the  principal  alteration  was  in  the  time  and  mode  of  pay- 
ment The  terms  of  payment  were  to  be  as  follows :  $500  in 
cash,  $1000  in  business  paper,  on  the  completion  of  the  work. 
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and  the  residue  was  to  be  paid  in  two  yean  from  that  time,  and 
to  be  secnred  by  chattel  mortgage  npon  the  machinery.  The 
machinery  was  built  by  the  plaintiff  according  to  the  modified 
contract,  and  was  nearly,  though  not  quite,  completed  and  put 
into  the  defendant's  boat  on  the  29th  of  June,  1858 ;  and  befcnre 
the  machinery  was  entirely  finished,  and  while  the  plaintiff  was 
engaged  in  completing  the  machinery  and  placing  it  in  the  boat, 
the  defendant,  without  the  knowledge  of  the  plaintiff,  and  clan- 
destinely, run  off  the  boat  to  Canada.  The  boat  returned  to 
Rochester  on  the  5th  July.  The  plaintiff  then  sent  his  men  to 
the  boat  to  complete  the  machinery,  but^the  defendant  refused 
to  permit  them  to  do  so.  The  plaintiff  then  demanded  payment 
and  security  for  the  contract  price  for  building  the  machinery 
in  the  mode  prescribed  by  the  modified  contract  This  the  de- 
fendant refused,  and  the  plaintiff  then  demanded  the  machinery 
and  permission  to  take  it  from  the  boat.  The  defendant  refused 
to  giye  up  the  machinery,  and  threatened  to  resist  any  attempt 
on  the  part  of  the  plaintiff  to  take  it.  The  plaintiff  thereupon 
brought  this  action.  In  putting  in  and  fitting  the  machinery 
to  the  boat,  it  was  fiuitened  by  bolts  and  screws  to  the  timbers 
of  the  boat,  but  so  that  it  could  be  easily  detached  and  remoyed 
from  the  boat  without  injury  to  it 

The  action  was  tried  at  the  Rochester  circuit  in  January, 
1854)  before  the  Hon.  T.  R.  Strong.  The  jury  rendered  a  ver- 
dict for  the  plaintiff,  and  assessed  the  value  of  the  property  at 
^8480,  and  assessed  the  damages  at  $381.  The  court,  on  the 
motion  of  the  defendant's  counsel,  ordered  a  stay  of  judgment, 
in  order  to  allow  the  defendant  to  make  a  case,  with  leave  to 
turn  the  same  into  a  bill  of  exceptions.  The  other  material 
facts  will  be  found  in  the  opinion  of  the  court. 

X  H.  Martindalej  for  the  defendant  L  The  contract  be- 
tween the  parties,  as  well  as  their  acts  done  in  execution  of  it^ 
show  that  this  case  is  not  one  of  a  mere  sale  of  personal  proper- 
ty, but  a  case  in  which  the  plaintiff  agreed  to  furnish,  sad 
fbmished,  material,  and  built  it  in,  and  added  it  to  the  vessel 
belonging  to  the  defendant,  by  his  own  labor  and  that  of  his 
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eerrantfl ;  and  the  oompenBation  to  which,  by  his  oontract  he 
was  entitled,  (if  any)  was  not  the  mere  value  of  the  machinery 
dissevered  firom  the  vessel,  but  the  value  of  his  work  and  labor 
in  adding  and  building  it  into  the  vessel  (1.)  It  is  an  elemen- 
tary principle  of  law,  that  the  workman  who  has  conferred  some 
additional  value  on  a  chattel,  either  by  the  exertion  of  his  own 
skill  alone,  or  by. adding  thereto  something  of  his  own  of  value, 
has  a  Ken  on  the  chattel  for  the  remuneration  due  to  him. 
(2  R.  S.  493, 494.)  (2.)  At  common  law,  in  order  to  the  creation 
or  preservation  of  a  lien,  possession  in  the  bailee  was  neces- 
sary ;  but  the  revised  statutes  have  extended  the  common  law 
right  of  lien,  to  the  case  of  articles  furnished  for  certain  vessels, 
although  the  workmen  have  not  possession  of  the  vessel.  (Id.) 
(3.)  It  is  insisted  that  in  this  case  the  plaintiff  acquired  a  Uen 
on  the  debndant's  vessel,  both  for  the  machinery  and  his  work 
and  services  in  fitting  the  machinery  into  the  vessel.  (  Woods 
V.  Russdl,  5  B.^A.  942.  7  Efig.  C.  L.  810.)  (4.)  This 
right  of  lien  does  not  depend  on  any  election  of  the  workmen, 
it  results  firom  the  nature  of  the  transaction,  and  the  acts  of  the 
parties.  (5.)  From  the  above  considerations  it  follows,  tiiat  the 
plaintiff  parted  with  tiie  general  property  in  tiie  machinery, 
because  the  very  acts  which  gave  the  plaintiff  a  lieny  ex  vi  tet' 
ffimi,  gave  tiie  defendant  the  general  prc^erty,  since  the  gen- 
eral property  and  a  Uen  (which  is  a  special  property)  cannot 
reside  in  the  same  person  at  the  same  time.  (Stery  on  Sales^ 
i  89S,  p.  414.)  (6.)  The  ordinary  rules  of  law,  which  apply  to 
the  case  of  a  mere  sale  and  delivery  of  chattels,  are  totally  in- 
Applicable  to  the  fiBMSts  in  this  case.  To  make  those  rales  appli- 
cable involves  the  absurdity  of  treating  the  Vferk  and  labor  of 
the  plaintiff  as  a  chattel,  susceptible  of  sale  and  delivery ;  and 
this  Was  the  erroneous  principle  upon  which  this  cause  was 
tried  by  the  plaintiff,  and  submitted  to  the  jury  by  the  court. 
(7.)  The  acts  of  the  plaintiff  his  work  and  labor  in  putting  in 
and  attaching  the  machinery  to  the  vessel,  and  which  gave  the 
plaintiff  his  lien,  constituted  the  delivery  of  the  machinery  to 
the  defendant  as  general  owner.    This  was  a  legal  consequence^ 
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and  could  not  be  affected  by  any  disclaimer  or  election  of  the 
plaintiff. 

II.  The  principal,  perhaps  the  whole,  defense  of  the  defend- 
ant depended  on  the  circumstance  that  the  plaintiff  had  a  lien 
on  the  vessel,  and  had  thereby  parted  with  the  general  property 
in  the  machinery.  Certainly  he  gaye  proof  of  facts  which  tend- 
ed to  show  that  the  plaintiff's  interest  in  the  machinery  con- 
sisted of  a  lien  on  the  vessel,  and  he  had  a  right,  therefore,  to 
insist  that  the  question  should  be  submitted  to  the  jury.  The 
court  wholly  refused  to  submit  the  defense  to  the  jury.  The 
errov  is  the  more  apparent,  because  the  court  did  charge  that 
they  must  find  the  plaintiff  to  be  the  general  owner  of  the  prop- 
erty. How  could  they  comprehend  the  sense  of  the  charge ; 
what  could  they  understand  the  court  to  mean  by  the  terms 
'^  general  owner,"  while  declining  "  to  charge  any  thing  in  respect 
to  a  lien?"  It  was  not  the  less  erroneous  for  the  court  to  with- 
hold a  charge  on  this  subject  of  lien  because  '^  there  was  noth- 
ing of  the  kind  in  the  case  upon  which  the  plaintiff  relied  to 
recover."  That  was  not  the  reason  why  the  defendant  solicited 
the  charge ;  he  wanted  it  to  prevent  the  plaintiff  from  recover- 
ing. The  court  erred  in  refusing  to  charge  as  requested,  on  the 
subject  of  a  lien. 

III.  The  court  charged  the  jury,  that  if  the  machinery  was 
80  annexed  to  the  boat  that  it  could  not  be  removed  without 
serious  and  substantial  injury  to  the  boat,  the  plaintiff  could 
not  recover ;  but  he  declined  to  put  the  proposition  in  any  dif- 
ferent form ;  he  declined  to  charge  that  injury  to  the  vessel  by 
the  removal  would  defeat  the  plaintiff's  action ;  it  must  be  a 
serious  and  substantial  injury  to  the  boat.  The  court  erred  in 
this  part  of  the  charge.  (1.)  It  was  error  to  make  the  fact  of 
injury  to  the  boat,  by  the  removal  of  the  machinery,  the  test  of 
the  defendant's  title.  The  point  of  injury  ought  not  to  have 
been  presented  at  all.  The  case  has  no  analogy  to  the  case  of 
fixtures  to  real  property ;  and  even  if  it  had,  the  analogy  would 
not  help  the  plaintiff,  because  there  are  many  things  which  per- 
tain as  fixtures  to  the  realty,  and  which  may  be  taken  up  and 
removed  without  injury  to  the  toil ;  for  example,  hop  poles,  or 
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a  rail  fence,  and  out  buildings,  &c.  (2.)  The  real  question  was 
one  of  interUiony  and  not  of  injury ;  that  is,  whether  the  ma- 
chinery was  put  into  the  vessel  so  as  to  constitute,  and  with  the 
intention  that  it  should  constitute,  a  part  of  the  building,  fitting, 
furnishing  or  equipping  of  the  vessel  iteelf ;  and  if  it  did,  that^ 
and  not  serious  and  substantial  injury  in  the  removal,  would 
make  the  defendant  the  general  owner,  and  the  plaintiff  only  a 
special  property  man.  In  the  case  of  fixtures  to  real  property, 
could  it  be  said  that  any  chattel  which  had  been  fastened  into 
the  soil,  with  the  intention  that  it  should  constitute,  and  so  that 
it  did  constitute,  a  part  of  the  real  property,  might  nevertheless 
remain  a  chattel,  if  it  could  be  removed  without  serious  and 
substantial  injury  to  the  soil,  and  that  too  when  the  question 
arises  between  vendor  and  vendee  ?  (  Woods  v.  Rtissell,  supra.) 
(3.)  The  revised  statutes,  in  defining  the  kind  of  articles  for 
which  recovery  may  be  enforced  against  the  vessel  itself,  have 
given  a  legislative  interpretation  of  the  ads,  which  show  an 
intention  to  make  a  chattel  appurtenant  to  the  vessel.  (2  R.  S. 
493^  494.)  (4.)  But  the  charge  was  exceptionable  in  defining 
the  degree  of  injury  as  '^  serious  and  substantial,"  which  would 
determine  the  question  of  title.  The  qualifying  words  were 
used,  and  were  intended  to  be  used,  as  having  an  ascertwied 
and  legal  signification,  which  would  distinguish  the  injury  effect- 
ual to  give  the  defendant  title  to  the  machinery,  from  that  which 
would  not.  In  this  sense  it  was  error  to  use  them,  because  they 
do  not  have  any  such  practical  legal  signification.  (5.)  If  the 
court  shall  think  otherwise,  still  the  court  erred  in  submitting 
the  question  to  the  jury,  because  the  evidence  was  uncontradicted 
and  conclusive,  that  the  removal  of  the  machinery  could  not  be 
accomplished  without  serious  and  substantial  injury  to  the  boat. 
lY.  The  court  erred  in  instructing  the  jury  that  they  might 
find  for  the  plaintiff  as  to  any  part  of  the  machinery  which 
might  be  removed  without  serious  and  substantial  injury  to  the 
vessel,  although  portions  of  it  could  not  be  so  removed.  This 
part  of  the  case  presents  a  strong  illustration  of  the  erroneous 
principle  on  which  the  charge  proceeded,  to  wit,  that  '*  injury 
to  the  boat,''  and  not  the  intentions  and  aots  <tf  the  partie8|.wa« 
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the  test  of  the  defendant's  title  to  the  machineiy.  Besides,  this 
portion  of  the  charge  defeated  the  intention  of  both  parties,  and 
is  important,  therefore,  as  illnstrating  the  error  of  the  oonrt  in 
adopting  the  principle  above  stated,  because  the  plaintiff  never 
intended  to  sell,  and  the  defendant  never  intended  to  buy,  a  part 
of  the  machinery  and  not  the  whole.  It  is  to  be  noted,  however, 
that  the  jury  found  for  the  plaintiff  as  to  the  whole  of  the  prop- 
erty, and  not  as  to  part  of  it  only. 

y.  The  court  ruled  that  in  assessing  the  value  of  the  prop- 
erty, the  prices  to  be  paid  for  manufacturing  it  and  putting  it 
into  the  vessel  as  specified  in  the  contract,  so  &r  as  they  could 
be  applied,  should  be  followed  by  the  jury ;  that  is,  they  were 
to  include,  in  the  assessment  of  the  value  of  the  machinery, 
the  cost  and  value  of  the  labor  of  building  it  into  the  boat. 
The  court  erred  in  this  part  of  the  case ;  and  this  was  a  most 
material  error,  because  the  boat,  having  been  burned,  the  action 
had  become  not  one  for  personal  property,  but  for  its  value. 
The  parties  had  not  agreed  on  any  price  for  the  machinery 
itself.  The  contract  provided  for  a  gross  sum  to  be  paid  to  the 
plaintiff,  as  the  consideration  not  only  for  the  machinery,  but  for 
the  labor  of  building  it  into  the  boat,  and  for  having  it  com- 
pleted by  the  15th  of  April,  and  for  the  credit  which,  by  the 
contract,  the  defendant  was  to  receive.  It  follows  that,  by  the 
ruling  of  the  court,  the  plaintiff  has  been  permitted  to  treat  as 
personal  chattels  and  to  assess  the  value  of  the  work  and  lab<v 
of  his  men ;  his  agreement  to  do  his  work  by  the  15th  of  April, 
and  the  credit  the  defendant  was  to  receive.  He  has  in  foot 
been  replevying  the  work  and  labor  of  his  men ;  not  that  which 
has  been  expended  in  and  become  incorporated  with  the  chattel 
itself,  but  the  very  work  and  labor  which  must  be  undone  in  or- 
der that  the  plaintiff  may  reclaim  his  property.  The  contract 
price  had  nothing  to  do  with  the  case,  because,  1st,  the  value  of 
the  machinery  was  not  separately  defined  m  the  contract,  and 
2d,  the  plaintiff  did  not  seek  to  recover  on  his  contract,  but  on 
the  ground  that  the  defendant  had  refused  to  receive  the  prop- 
perty  on  the  contract,  because  he  would  not  comply  with  the 
precedent  condition  of  payment.    The  reftisal  to  iJIoir  tiw  de» 
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fendant  to  show  the  real  yalae  of  the  property  was  erroneous  ; 
not  only  for  the  reasons  at)ove  stated,  bat  because  that  was  the 
only  mode  of  determining  the  value,  since  some  portions  of  the 
machinery  named  in  the  contract  had  never  been  furnished. 
The  court,  in  the  charge,  instructed  the  jury  '^  that  the  value 
of  the  property,  in  the  condition  it  was  at  the  time  of  the  de- 
mand, was  to  be  assessed  by  them."  But  the  court  would  not 
allow  the  defendant  to  prove  what  it  was  worth. 

VI.  The  court  erroneously  instructed  the  jui-y  that  it  was 
not  material  that  the  plaintiff  had  not  performed  his  contract 
in  time.  He  rejected  proof  that  the  alterations  proved  were  not 
the  consequence  of  a  new  contract,  but  of  the  plaintiff's  mis* 
takes.  The  court  erred  in  this  part  of  the  case,  because  the 
plaintiff,  having  failed  to  perform  his  contract,  thereby  lost  his 
lien  on  the  vessel  for  his  work  and  material.  A  fortiori^  he 
lost  his  property  in  the  machinery  as  distinguished  from  the 
yessel.  {Hodgdon  v.  Wcddron^  9  N,  H.  R.  66.)  If  it  were  not  so, 
the  plaintiff  might  have  detained  the  defendant's  boat  indefinitely 
with  impunity,  although  the  value  of  the  machinery  should  bear 
a  very  small  proportion  to  the  value  of  the  hull  of  the  boat. 

YII.  The  confusion  of  legal  principles  in  this  case  has  led  to 
the  following  absurd  consequences.  The  plaintiff  in  the  action 
for  personal  property,  where  the  recovery  of  the  property  is 
the  main  object,  has  been  permitted  to  recover  by  an  arbitrary 
rule,  not  its  intrinsic  value,  but  a' price  which  the  defendant  had 
contracted  to  pay  for  machinery  built  in  a  workmanlike  man- 
*iier,  for  the  labor  of  putting  it  in  the  boat,  for  the  agreement  to 
have  it  completed  by  the  15th  of  April,  and  for  the  credit 
which  the  contract  secured  to  him,  although,  (1.)  The  machinery 
iras  not  constructed  or  put  into  the  boat  in  a  workmanlike  man- 
ner. (2.)  The  construction  of  the  machinery  was  protracted 
until  the  1st  of  July  instead  of  the  12th  of  April.  (8.)  The 
defendant  has  not  had  the  benefit  of  the  credit  which,  by  the 
contract,  it  was  agreed  he  should  have.  This  is  against  justice, 
because  if  the  action  had  been  directly  on  the  contract,  or  for 
the  materials  furnished  and  work  and  labdr  performed  by  the 
plaintiff,  the  damages  of  the  defendant  irould  bare  reduced-  tbo 

Vol.  XIX.  85 


274  OASES  IN  THE  SUPBEME  OOURT. 

Kidd  V.  Belden. 

plaintiff's  recoyerj  to  what  lie  ought  to  receive.  (4.)  Although 
the  plaintiff  has  broken  his  contract  in  every  particular,  and 
although  the  property  was  not  intrinsically  worth  $1500,  the 
plaintiff  had  secured  to  him  the  same  compensation  as  though 
he  had  performed  the  contract  in  every  particular,  and  the 
property  has  been  in  fact  assessed  at  more  than  twice  its  value. 

S.  Mathews,  for  the  plaintiff.  I.  The  general  property  in  the 
machinery  constructed  by  the  plaintiff,  and  put  into  the  defend- 
ant's boat,  remained  in  the  plaintiff  nntil  it  was  fiilly  completed 
and  delivered  to  the  defendant  and  accepted  by  him.  (Andrews 
V.  Dtirant,  1  Kern.  86.) 

II.  The  plaintiff  had  done  nothing  up  to  the  time  of  the  com- 
mencement of  this  action  to  transfer  the  property  to  the  defendant 
or  otherwise  divest  himself  of  his  title.  (1.)  The  machinery 
had  not  been  completed  by  the  plaintiff.  The  testimony  in  the 
case  shows  that  there  were  ;(ome  parts  of  the  machinery  which 
remained  unfinished  at  the  time  the  defendant  run  off  the  boat. 
(2.)  There  was  no  delivery.  The  contract  was  for  building  and 
completing  in  the  defendant's  boat  the  machinery  in  question, 
and  for  the  payment  by  the  defendant,  of  the  contract  price,  in  the 
manner  specified  in  the  contract,  on  the  completion  of  the  ma- 
chinery in  the  boat.  The  circumstances  of  the  case  show 
clearly  that  the  plaintiff  did  not  intend  to  part  with  his  property 
without  payment  or  security.  The  terms  of  the  contract  show 
this.  They  show  that  the  plaintiff  did  not  intend  to  trust  at 
all  to  the  personal  responsibility  of  the  defendant.  The  putting 
on  the  defendant's  boat  of  parts  of  the  machinery  was  not» 
therefore,  a  delivery  to  tiie  defendant,  with  any  intenticm  to  part 
with  the  property.  It  was  simply  an  act  in  performance  of  the 
contract  to  build  and  complete  the  machinery.  And  so  far  as 
it  put  the  defendant  in  possession  of  the  machinery,  it  was  a 
conditional  delivery,  to  become  absolute  only  on  the  payment 
of  the  price.  {Palmer  v.  Hand^  18  Jbhn.  484.  Smiih  y. 
Lynes^  1  Sddetty  41.  Russell  y.  MnoTj  22  Wend.  669. 
WhitwdlY.  Vinceni,  4  Pick.  419.  Andrews  v.  Dieterieh,  14 
Wrnid  81.)    (8.)  IWe  was  no  waiver  of  the  condiAiDn.    Th» 
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pkintiff  oonld  not  demand  payment  nor  security  until  the  mar 
chinery  was  complete  in  the  boat.  The  contract,  as  well  the 
original  as  the  modified  contract,  contemplated  that  the  pay* 
ment  and  secnrity  were  to  be  made  and  given  simultaneously 
with  the  delivery.  The  plaintiff  required  the  payment  to  be 
made  and  the  security  to  be  given  the  first  moment  he  was 
entitled  to  call  for  them.  There  is  nothing,  therefore,  in  the 
case,  from  which  a  waiver  can  be  inferred.  (2  Kenfs  Com, 
496,497.  UJohnAU.  UWettd.21.  8/d.256.)  (4.)  The 
possession,  by  the  defendant,  of  the  machinery  in  question,  is 
no  evidence  of  a  delivery ;  for  it  was  obtained  by  a  fraudulent 
contrivance.    (2  KerU's  Com.  496.     8  Weiid.  266.) 

III.  The  title  to  the  machinery  in  question  did  not  pass  to 
the  defendant  by  reason  of  its  having  been  put  into,  and  at- 
tached to,  the  defendant's  boat.  (1.)  The  jury  have  found  that 
the  machinery  in  question  could  be  detached  and  separated  firom 
the  boat  without  doing  any  substantial  injury  to  the  boat. 
(2.)  It  being  established  by  the  finding  of  the  jury  that  the 
machinery  could  be  separated  without  injury  to  the  boat,  then,  if 
the  title  had  not  passed  to  the  defendant  by  delivery,  but  re* 
mained  in  the  plaintiff,  it  would  not  in  such  a  case,  if  annexed 
to  real  estate,  become  part  of  it,  so  as  to  deprive  the  owner  of 
his  title  to  it  as  personal  property ;  much  less  would  the  owner 
lose  his  title  when  the  annexation,  as  in  this  case^  was  to  other 
personal  property.  (Crodard  v.  Ckndd^  in  Sup.  Co.  *Ith  Dist. 
Gale  V.  Ward,  14  Mass.  852.  Walker  v.  Sherman^  20 
Wend.  636.) 

lY.  The  judge  at  the  circuit  was  right  in  holding  that  the 
value  of  the  property  was  fixed  by  the  contract  of  the  parties. 
The  defendant  is  estopped  from  going  into  any  inquiry  touch- 
ing the  value  of  the  property.  He  elected  to  retain  it  when 
demanded  by  the  plaintiff  and  against  his  will.  He  ought  not, 
now,  to  be  permitted  to  say  that  it  was  not  worth  what  he  agreed 
to  pay  for  it  There  was  a  waiver  by  the  defendant  of  any  de« 
fects  in  the  mlichinery,  when  the  demand  was  made  by  the 
plaintiff,  on  the  6th  J«ly.  The  defendant  declared  his  wiUing^ 
aMs  to  aeoept  tbt  nttchiaery  at  it  was.    Th«  evidmce  en  this 


276  OASES  IN  THE'SUPBEME  COURT. 

■  > 

Kidd  r.  Bdden. 

point  Btood  uncontradicted  on  the  trial.  It  was  the  dutj  of  the 
defendant  to  speak  out  then,  if  he  intended  to  make  any  claim 
for  defects  in  the  machinery.  Again ;  the  defendant  wrong- 
fully and  fraudulently  obtained'  possession  of  the  machinery, 
and  refused  to  allow  the  plaintiff  to  finish  it  or  supply  any  de- 
fects that  might  have  been  discovered.  He  ought  not.  after 
this,  to  be  permitted  to  allege  defects. 

V.  If  we  are  right  in  the  last  point,  then  all  the  testimony 
offered  by  the  defendant  to  show  that  the  contract  for  building 
the  machinery  was  not  strictly  performed,  was  immaterial, 
whether  the  non-performance  relate  to  the  time  or  the  manner 
of  completing  the  work.  And  the  charge  of  the  judge  on  this 
point  was  also  correct. 

VI.  The  judge  properly  instructed  tho  jury  that  the  $200 
paid  by  Belden  might  be  applied  by  them  to  any  machinery 
which  became  so  attached  to  the  boat  as  to  be  incapable  of  re- 
moval without  injury  to  the  boat.  To  that  part  of  the  machine- 
ry, under  the  ruling  of  the  court,  the  defendant  acquired  title ; 
and  it  was  right,  and  according  to  the  settled  rules  of  law 
relating  to  the  application  of  payments,  that  the  $200  should 
be  so  applied. 

YII.  The  several  requests  by  the  defendant's  counsel  to  the 
court,  to  instruct  the  jury  as  indicated  in  such  requests,  were 
properly  refused. 

Martifida/e,  in  reply,  cited  Siory  on  Bailment,  §  426  a ; 
2  KenVs  Com,  590, 361,  5th  ed. ;  6  Pick.  209  ;  12  Id.  82  ;  15 
Mass.  R.  242;  4  Iredell,  102;  82  Maine  R.  404;  7  John. 
475;  10  Id.  287 ;  2  Denio,  628;  8  Burr.  1592. 

By  the  Court,  Johnson,  P.  J.  This  is  a  very  peculiar  case. 
All  the  questions  of  any  moment,  with  one  or  two  exceptions, 
arise  upon  the  charge  of  the  judge,  and  his  refusal  to  charge 
as  requested.  Tho  action  was  replevin,  and  of  course  it  was 
necessary  for  the  plaintiff  to  make  out  title  to  the  property,  to 
enable  him  to  recover.  The  plaintiff  was  the  manufacturer  of 
die  botleri  •nginet  and  other  things  for  the  recovery  of  wlii^ 
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the  tction  was  brought,  and  pat  them  into  the  defendant's  boat 
upon  a  contract  by  which  he  was  to  be  paid  a  certain  specified 
price,  a  portion  of  which  was  to  be  secured  to  the  plaintiff  by  a 
chattel  mortgage  upon  the  property  thus  furnished,  to  be  eze- 
cuted  by  the  defendant  when  the  plaintiff  had  completed  his 
contract.  After  the  engines  and  boiler  were  placed  and  partially 
fastened  in  the  boat,  and  while  the  plaintiff  was  prosecuting, 
but  before  he  had  finished  his  work  and  was  ready  to  deliver  it 
to  the  defendant  as  finished,  the  latter  clandestinely  went  off 
with  the  boat  to  Canada,  and  on  his  return  refused,  either  to 
execute  the  chattel  mortgage,  or  to  permit  the  plaintiff  to  re- 
move the  engines  and  other  things  thus  furnished,  or  to  pay  for 
them.  The  judge  charged  the  jury  that  under  such  circum- 
stances the  plaintiff  had  not  lost  his  title,  unless  they  should 
find,  from  the  evidence,  that  the  plaintiff  had  intended  to  de- 
liver the  machinery  absolutely  and  unconditionally  to  the  defend- 
ant, trusting  to  his  personal  responsibility  for  payment  and 
security ;  or  unless  tl>e  machinery  had  been  so  annexed  to  the 
boat  that  it  could  not  be  removed  without  serious  and  substan- 
tial injury  to  the  boat.  The  jury  found  both  facts  in  favor  of 
the  plaintiff.  This  portion  of  the  charge  was,  I  think,  clearly 
correct.  The  defendant's  counsel  insists  that  as  the  machinery 
was  put  into  the  boat  as  an  essential  and  substantial  part  of  it, 
without  which  it  could  not  be  what  the  parties  intended  to  make 
it,  a  steamboat,  the  engines  and  boiler,  when  placed  and  fast- 
ened there,  necessarily  and  inevitably  became  a  part  and  par- 
cel of  the  boat,  and  the  plaintiff's  interest  attached  by  way  of 
lien  on  the  vessel.  It  is  undoubtedly  true  that  the  plaintiff 
might  have  had  a  lien  upon  the  vessel,  had  he  elected  to  waive 
his  rights  under  his  agreement,  and  look  only  to  the  rights 
which  the  statute  gives  independent  of  any  stipulation.  But 
it  is  equally  certain  that  the  parties  could  control  this  by  agree- 
ment. And  the  evidence  shows  clearly  that  they  undertook  to 
do  so,  and  stipulated  that  the  plaintiff  should  have  a  chattel 
mortgnge  upon  the  engines  and  boiler  for  his  security.  This 
would  vest  the  legal  title  in  him.  There  was  nothing  to  prevent 
thu,  as  the  jury  have  foand  that  they  were  not  so  a&nexed.  to 


278  OASES  IN  THE  SUPREME  OOUET. 

EMd  V.  Belden. 

tbe  boat  but  that  tbey  could  be  removed  without  essential  injury 
to  it  There  is  certainly  no  legal  impossibility  in  the  title  to 
the  engines  and  boiler  being  in  one  person,  and  the  hull  of  the 
boat  in  another.  It  is  clear  that  the  &ilure  of  the  plaintiff  to 
complete  his  job  by  the  time  specified,  affords  no  justification 
to  the  defendant  for  taking  the  property  before  it  was  delivered 
or  ready  for  delivery,  nor  for  refusing  to  deliver  it  when  de- 
manded. The  plaintiff  had  lost  his  title  neither  by  delivery 
tmconditionally,  nor  by  annexation,  and  his  right  to  maintain 
the  action  is  clear. 

The  most  important  and  difficult  question  in  the  case  arises 
upon  that  portion  of  the  charge,  fixing  the  rule  of  damages. 
The  property  was  not  delivered  to  the  plaintiff  upon  the  process, 
but  was  retained  by  the  defendant,  in  the  boat  The  judge 
charged  the  jury  that  in  estimating  the  damages  they  were  to 
be  governed  by  the  value  established  by  the  parties  in  their 
contract,  as  far  as  it  could  be  applied.  And  that  the  value  of 
the  property  which  was  found  to  be  the  plaintiff's  was  to  be 
assessed  in  the  condition  in  which  it  was  at  the  time  of  the 
demand. 

Ib  the  course  of  the  trial  the  judge  ruled  that  the  defendant 
might  show  that  .the  machinery  was  not  such  as  was  contracted 
for.  That  is,  as  I  understand  the  ruling,  not  of  the  same  kind 
or  character.  But  that  he  could  not  show  that  the  machinery 
was  not  constructed  and  placed  in  the  boat  in  a  workmanlike 
manner.  To  this  ruling  there  was  an  exception,  and  it  is  im- 
portant to  consider  this  in  connection  with  the  rule  of  damages 
as  established  on  the  trial  and  excepted  to  in  the  charge.  It 
appears  clearly,  from  the  evidence,  that  the  defendant  pre- 
vented the  completion  of  the  work  by  going  off  with  the  boat 
secretly  and  without  the  plaintiff's  knowledge  or  consent|  before 
the  job  was  pretended  to  be  finished.  That  when  the  defendant 
returned  with  the  boat  a  few  days  after,  the  plaintiff  requested 
permission  to  go  on  and  finish  the  job,  which  the  defendant  re- 
fused to  grant  That  some  portions  of  it  were  found  to  be  some- 
what defective,  and  that  the  plaintiff  expected  to  alter  such 
portioQSy  and  £uish  them  properly  be&ro  ho  got  through,  aod 
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would  hare  done  so^  but  for  the  remoyal  of  the  boat  by  the  de- 
fendant. Under  such  circumstances,  ought  the  defendant  to  be 
Allowed  to  set  up  such  defects  in  mitigation  of  damages,  when 
called  upon  to  respond  for  the  value  of  the  property  ?  Clearly 
not  He  is  concluded  by  his  election  to  take  the  work  in  that 
condition,  and  must  be  held  to  have  accepted  the  job  as  finished, 
and  to  have  waived  all  such  defects.  He  cannot  be  heard  to 
allege  the  non-performance  which  he  occasioned.  The  presump- 
tion is  that  such  defects  would  not  have  existed,  had  the  plaintiff 
been  permitted  to  finish  his  work.  In  an  action  between  the 
same  parties,  brought  by  the  defendant  against  the  plaintiff,  to 
recover  damages  for  the  defective  character  of  the  work,  in  its 
construction  and  adjustment  and  fiistening  in  the  boat,  I  held 
the  same  way,  both  at  the  circuit  and  subsequently  at  the  spe^ 
dal  term,  on  motion  for  a  new  trial.  I  am  satisfied,  upon  the 
most  mature  consideration,  that  this  ruling  was  correct,  upon 
the  plainest  principles  of  justice 

The  defendant,  on  the  trial,  by  way  of  reducing  damages, 
offered  to  show  what  the  machinery  furnished  by  the  plaintiff 
would  be  worth  detached  from  the  boat,  and  that,  detached  from 
the  boat,  it  was  not  worth  over  $1000.  He  also  offered  to  show 
that  the  machinery  in  the  boat,  as  it  was  when  demanded  or 
placed  there,  was  not  worth  over  $1500.  Both  offers  were  over* 
ruled.  The  judge  also  ruled  that  the  plaintiff's  labor  in  put- 
ting the  machinery  into  the  boat,  entered  into  and  formed  part 
of  its  value  to  be  assessed  by  the  jury.  All  these  rulings  are 
in  accordance  with  the  rule  of  damages  laid  down  in  the  charge 
to  the  jury.  And  if  the  measure  of  damages  established  is 
the  true  one  in  cases  of  this  kind,  these  rulings  are  all  correct. 
Was  the  contract  price,  therefore,  the  true  measure  of  damages 
for  this  case,  so  far  as  it  could  be  applied?  Ordinarily  in  ao* 
tions  of  this  kind,  the  value  of  the  property  which  is  the  sub- 
ject of  the  action,  and  the  damages  for  its  detention,  are  the 
only  damages  to  be  recovered,  and  these  are  to  be  determined 
from  the  evidence  on  the  trial.  This  was  a  clear  departure  from 
tiie  establii^edrulein  such  actions,  and  it  is  to  be  seen  whether 
the  ruling  can  stand  upon  any  known  legal  principle.    It  is  cer» 
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tain,  I  tbink,  looking  at  the  situation  of  the  parties,  and  the  prop- 
erty, and  all  the  surrounding  circumstances,  that  it  is  a  proper 
case  for  an  exception  to  the  general  rule,  if  one  can  be  found  which 
will  render  an  exception  proper.  In  the  first  place,  the  machinery 
was  not  such  as  is  ordinarily  used  in  steamboats,  but  was  neces- 
sarily somewhat  peculiar  in  its  structure  as  well  as  in  its  adjust- 
ment, in  order  to  adapt  it  to  the  defendant's  boat.  It  would  not 
readily  answer  for  other  steamboats ;  and  if  separated  from  this 
boat,  it  would  become  greatly  lessened  in  value,  and  as  an  article 
for  the  general  purposes  of  sale  by  a  manufacturer  would  be  com- 
paratively worthless.  It  was  made  of  this  form  and  general 
character,  for  the  defendant,  at  his  request,  and  upon  an  agree- 
ment with  him,  and  placed  in  his  boat  upon  his  agreement  to  pay 
a  specified  sum  for  it.  The  defendant  upon  his  agreement  not 
only  to  pay  this  sum,  but  to  secure  the  payment  of  a  portion  of  it 
by  a  chattel  mortgage  upon  the  whole,  which  would  vest  in  the 
plaintifi*  the  legal  title,  induces  the  plaintifi*  to  construct  this  ma- 
chinery thus  valueless  for  ordinary  purposes,  and  on  the  faith 
that  the  defendant  will  perform  on  his  part.  And  in  pursuance 
of  his  agreement  the  plaintiff  puts  the  property  thus  manu- 
factured, upon  the  defendant's  boat,  thus  placing  the  latter  in  a 
situation  to  seize  and  control  it  in  defiance  of  the  plaintifi*  and 
his  rights,  and  in  violation  of  his  own  promise,  which  had 
brought  the  property  into  this  situation.  The  defendant  thus 
situated,  takes  the  property  before  it  is  delivered,  and  before  it  is 
entirely  ready  for  delivery,  and  controls  it,  refuses  to  let  the 
plaintiff  finish  it,  refuses  to  make  payment  and  to  give  the  mort- 
gage, and  refuses  to  give  it  up  to  the  plaintiflf  on  his  demand. 
Q?he  plaintiff  is  therefore,  by  these  wrongful  acts  of  the  defend- 
ant, driven  to  the  necessity  of  bringing  his  action  upon  the 
contract,  thus  trusting  wholly  to  the  personal  solvency  or  pecu- 
niary responsibility  of  the  defendant  which  he  was  not  to  do  by 
his  contract,  or  to  pursue  the  property  and  obtain  compensa- 
tion from  that.  Having  elected  to  pursue  the  property,  is  the 
plaintiff  to  be  placed  in  a  worse  condition  than  he  would  have  been 
had  the  defendant  fulfilled  his  promise  1    In  other  wordsi  is  the 
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defendant,  who  has  thus  procured  another  to  place  property 
Trithin  his  reach,  to  be  permitted  to  appropriate  it  wrongfully, 
and  by  means  of  his  own  wrong  obtain  it  for  a  less  sum  than 
he  agreed  to  pay  ?  I  think  not ;  and  I  confess  I  can  see  no 
other  measure  of  damages  which  would  so  effectually  mete  out 
full  justice  to  the  parties.  The  defendant  should  be  estopped 
from  saying  that  it  was  not  worth  what  he  agreed  to  pay  for  it, 
imder  the  circumstances  ;  and  I  do  not  perceive  why  the  prin- 
ciple of  estoppel  does  not  apply  with  full  force  to  the  case.  It 
may  well  be  that  the  defendant  could  have  proved  that  the  ma- 
chinery in  the  boat  was  worth  much  less  than  he  agreed  to  pay ; 
and  this  might  have  arisen  in  part  from  some  defects  in  some 
of  its  parts,  and  in  part  from  the  partial  failure  of  the  experi- 
ment of  using  such' machinery  for  such  purposes.  But  the  plain- 
tiff was  not  to  be  held  responsible  in  a  case  like  this,  for  a  dimi- 
nution in  value  from  such  causes.  The  defendant  availed  himself 
of  the  plaintiff's  labor  in  placing  the  machinery  in  his  boat.  The 
labor  added  to  the  value  of  it,  to  the  defendant,  when  it  was  so 
placed ;  and  there  is  no  reason  why  this  labor  should  not  be  re- 
garded as  part  of  the  value  of  the  machinery  to  be  assessed  against 
the  defendant.  It  was  as  necessary  and  as  valuable  as  the 
labor  bestowed  in  the  manufacture.  It  was  bestowed  by  the 
plaintiff  in  performance  of  his  contract.  It  rendered  the  ma- 
chinery efficient,  and  thus  entered  into  and  became  essentially 
a  part  of  it^  to  the  defendant,  and  it  was  this  value  added  to  the 
machinery  which  has  been  recovered  in  this  action,  and  not  the 
value  of  work  and  labor,  as  such.  There  is  no  pretense  that  the 
machinery  was  not  of  the  kind  contracted  for.  I  have  not  been 
able  to  find  any  reported  case  in  its  main  features  analogous  to 
this,  and  none  was  cited  upon  the  argument.  Upon  the  point, 
however,  of  assessing  the  value  of  the  machinery  as  it  was  when 
affixed  to  the  boat,  the  case  of  Thompson  v.  PettUt^  (10  Add. 
4*  EU.  N.  S.  101,)  may  be  regarded  as  an  authority.  In  that  case 
certain  fixtures  had  been  assigned  by  a  tenant  by  way  of  secu- 
rity, which  were  valued  at  £80,  and  were  worth  that  sum  as 
attached  to  the  house  and  to  be  sold  with  the  lease  or  to  the 
next  tenant.  Subsequently  the  tenant  went  into  bankruptcy, 
YoL.  XIX.  86 
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and  his  assignee  in  bankruptcy  severed  the  fixtures  from  the 
house  and  sold  them  for  £80,  which  was  a  fair  price,  in  the 
severed  state.  In  trespass  for  the  fixtures,  brought  by  the  first 
assignee,  the  court  held  that  the  plaintiff  was  entitled  to  recov- 
er the  £80,  and  that  the  defendant  could  not  take  advantage 
of  his  own  proceeding  in  separating  the  fixtures,  to  reduce  the 
value.  The  judge  also  instructed  the  jury  to  exclude  such  por- 
tions of  the  machinery  as  were  not  put  in  by  the  plaintiff,  and 
to  allow  the  defendant  what  he  had  paid.  But  that  if  any  por- 
tion of  the  materials  furnished  by  the  plaintiff,  had  been  so  an- 
nexed that  the  plaintiff  had  thereby  lost  his  title,  they  might 
apply  the  payment  made  to  such  portions.  In  this  there  was 
no  error  against  the  defendant.  The  effect  of  it  was  to  give 
the  plaintiff  title  to  all  the  machinery  which  could  be  removed, 
and  to  give  the  defendant  tide  to  such  portion  of  the  materials 
as  had  become  so  attached  that  tiiey  could  not  be  removed,  and 
to  give  to  him  the  benefit  of  all  payments  he  had  made  over 
and  above  the  value  of  such  parts  as  had  bec<Mne  his.  This 
was  certainly  as  favorable  to  the  defendant  as  he  could  reason- 
ably ask ;  and  if  there  was  any  error  in  the  ruling  <m  diat  score 
it  was  one  of  which  he  cannot  complain. 

On  the  whole,  I  am  of  opinion  that  no  rule  of  law  has  been 
violated  either  in  the  charge  to  the  jury  or  in  the  refusal  to 
charge  as  requested,  or  in  the  decisions  in  the  course  of  the 
trial ;  and  that  a  new  trial  should  be  denied. 

New  trial  denied. 

[Monroe  Gbniral  TsRif,  ICaich  6,  1856.    Jahiutm,  WMu  vdA  T.  tL 
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Where  a  Judicial  officer  has  Jarifldictioa  of  the  subject  matter,  and  it  beooxnes 
his  dut^  to  act^  whereupon  he  makes  an  order  of  arrest,  sud^  order  will  pro- 
tect the  party  applying  for  it,  and  the  attorney,  and  all  persons  acting  in  obe- 
dience to  the  order,  as  well  as  the  offloer  who  makes  it. 

And  this,  whether  the  Jndge  decides  correctly  or  erroneonsly  in  holding  that  it  is 
a  proper  case  for  grantfaig  an  order  of  arrest  If  he  is  called  upon  to  make  a 
detannioatiQQ  npon  the  question,  that  is  enough. 

Thns  where  an  application  was  made  to  a  county  Jndge,  upon  affidavit,  ibr  an 
order  to  arrest  a  party  and  hold  him  to  bail  under  the  non-imprisonment  act, 
fur  an  alleged  unlawfhl  taking  or  conyersion  of  property ;  the  affidavit  showing 
atleastacolonbtocaseibranaiTeBt;  whereupon  the  judge  granted  the  order, 
and  the  party  was  airestedupoa  it ;  BMy  that  the  order  was  a  protection  to 
the  plaintiff  in  the  suit,  the  person  making  the  affidavit,  and  the  attorn^, 
although  it  was  subsequently  vacated,  on  the  groxmd  that  the  affidavit  did  not 
set  forth  a  sufficient  cause  fbr  arresting  the  party, 

MOTION  for  a  new  trial,  on  a  bill  of  exceptionB*  The.  action 
was  brought  for  an  assault  and  battery  and  &Ise  imprison- 
ment The  defendants  justified  under  an  order  made  by  the 
county  judge  of  Herkimer  county,  on  the  10th  of  October,  1851, 
fbr  the  arrest  of  the  phuntiff  Landt,  under  the  non-imprisonment 
act  It  appeared  firom  the  pleadings  and  proofs,  that  on  the 
said  10th  of  October,  1851,  the  defendant  George  L  Hilts,  being 
about  to  commence  an  action  in  the  supreme  court,  against 
Landt,  to  recover  damages  for  the  wrongful  conversion  by  him 
of  a  large  quantity  of  cheese,  the  property  of  the  said  George  L 
Hilts,  he,  by  the  defendant  Burton,  as  his  attorney,  presented  ta 
the  said  county  jqdge,  the  following  affidavit,  entitled,  in  the 
said  suit,  "  Herkimer  county,  ss :  Christopher  Hilts,  of  Herki- 
mer in  said  county,  being  duly  sworn,  saith,  that  as  the  agent 
of  the  said  plaintiff,  in  the  spring  of  1850  he  leased  to  the  de- 
fendant a  certain  dairy  ferm  and  premises,  situated  in  the  town 
of  QermaiL  Hats,  in  «aid  county  and  belonging  to  the  said 
pkiatjJ^  for  one  year  from  the  10th  day  of  March,  1850 ;  that 
in  and  by  the  lease  thereof  it  was  provided,  that  the  cheese  to 
be  n^(4a  by  the  said  defendant  upon  said  &rm,  should  be  held 
by  this  deponent,  being  such  agent,  as  security  for  the  pajrment 
of  the  rent  of  said  farm,  and  that  the  said  defendant  should  not 
sen  or  otherwise  dispose  of  such  cheese  until  such  rent  should 
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be  paid.  And  this  deponent  further  says,  that  daring  the  term 
of  said  lease  he  has  had  the  sole  and  exclusive  charge  and  super- 
yision  of  the  said  plaintiff's  interest  in  the  said  lease  and  the 
matters  included  therein  and  connected  therewith.  That  depo- 
nent had  suffered  the  defendant  to  dispose  of  some  of  the  cheese 
made  upon  said  fSsirm,  but  on  the  21st  day  of  September  last, 
this  deponent  forbade  the  said  defendant  to  dispose  of  any  more 
of  such  cheese,  and  that  at  that  time  there  was  a  quantity  of 
cheese  on  hand,  which  the  said  defendant  informed  depo- 
nent amounted  to  about  one  thousand  pounds,  and  which  in 
the  opinion  of  deponent,  was  worth  six  cents  ^r  pound.  And 
deponent  further  saith,  that  the  cheese  remaining  on  the  farm 
on  the  said  21st  of  September,  and  that  made  there  since  that 
time,  has  been  removed  therefrom,  and  the  said  defendant  has 
left  the  said  farm  and  gone  to  some  place  unknown  to  this  de- 
ponent, and  which  deponent  cannot  learn  on  inquiry  of  the  rela- 
tives and  acquaintances  of  the  said  defendant.  And  deponent 
is  informed  and  believes  true,  that  the  said  defendant  sold  the 
said  cheese  on  the  2d  day  of  October  instant,  and  absconded 
with  the  proceeds  thereof  at  night.  And  deponent  further 
says,  that  over  one  hundred  dollars  is  yet  due  from  the  defend- 
ant to  the  plaintiff,  according  to  the  lease  aforesaid,  for  the  rent 
of  said  farm." 

Upon  this  affidavit  the  county  judge  made  an  order,  directing 
the  sheriff  to  arrest  Landt  and  hold  him  to  bail  in  the  sum  of 
$200.  Landt  was  arrested,  and  imprisoned  in  the  county  jail| 
for  want  of  bail,  from  the  10th  of  October  till  the  2d  of  Novem* 
ber,  1851.  At  a  special  term  of  the  supreme  court,  held  at 
Syracuse  on  the  24th  of  October,  1851,  the  order  of  arrest  was 
vacated. 

This  cause  was  tried  at  the  Ontario  circuit  in  May,  1852| 
before  the  Hon.  S.  L.  Selden.  At  the  close  of  the  plaintiff's 
testimony  the  defendant's  counsel  moved  for  a  nonsuit  upon  the 
following  grounds :  1.  That  the  affidavit  contained  sufficient  to 
authorize  the  order  of  arrest  to  be  made.  2.  If  the  affidavit 
was  insufficient  to  authorize  the  order  of  arrest,  there  was 
enough  stated  in  it  to  call  for  the  judicial  determination  of  the 
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officer  upon  its  sufficiency,  and  that  if  he  erred  that  afforded  no 
ground  of  action.  8.  That  the  action  was  one  in  which  the 
plaintiff  was  entitled  to  an  order  to  hold  the  defendant  to  bail 
by  law,  and  no  error  of  the  officer  anthorized  to  make  the  order 
oonld  afford  a  ground  of  action  against  the  party  or  his  attorney. 
4.  In  regard  to  the  defendant  Christopher  Hilts,  that  there  was 
no  evidence  sufficient  to  charge  him,  and  no  verdict  could  be  had 
against  him,  either  by  the  pleadings  or  proofs.  5.  That  under 
the  pleadings  and  the  evidence  there  could  not  be  a  judgment 
against  the  defendants  jointly.  The  court  denied  the  motion 
for  a  nonsuit,  and  the  counsel  for  the  defendants  excepted.  The 
defendants'  counsel  introduced  no  proofs,  and  the  judge  then 
charged  the  jury  that  the  only  question  to  be  submitted  to  them 
was  the  amount  of  damages  which  the  plaintiff  was  entitled  to 
recover.  That  the  questions  of  law  which  had  been  raised  were 
disposed  of  by  the  court,  and  with  those  questions  the  jury  had 
nothing  to  do.  The  judge  then  laid  down  the  rule  of  damages 
which  was  to  govern  the  jury  in  estimating  the  amount  of  their 
verdict.  The  defendants'  counsel  then  asked  the  judge  to  charge 
the*  jury,  upon  each  and  every  of  the  points  raised  by  said  coun- 
sel upon  the  motion  for  a  nonsuit,  that  there  could  be  no  re- 
covery in  favor  of  the  plaintiff  against  the  defendants  for  the 
reasons  therein  stated,  which  request  was  denied ;  to  which  de- 
cision and  ruling  of  the  judge  upon  each  and  every  of  the  said 
questions  so  raised  by  the  defendants'  counsel,  and  to  the  refusal 
to  charge  as  requested,  the  defendants'  counsel  excepted. 

The  jury  found  a  verdict  for  the  plaintiff  for  ^200.  Judg- 
ment was  suspended  until  the  questions  of  law  could  be  pre- 
sented to  and  passed  upon  by  the  court,  on  a  bill  of  exceptions. 

S.  F.  It  Mallory,  for  the  plaintiff.  I.  The  arrest,  imprisour 
ment  and  detention  in  prison  of  the  plaintiff  by  the  defendants 
are  admitted  by  the  pleadings,  and  were  also  clearly  proved 
upon  the  trial.  The  only  question  in  the  case  is,  did  the  de- 
fendants sustain  their  pleas  of  justification,  or  show  a  right  thus 
to  interfere  with  the  person  of  the  plaintiff?  It  is  submitted 
that  no  such  justification  was  shown  by  the  defendants.    And 
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lst.'Tbe  affidavit  did  not  contain /ac^^  which,  uncontradicted, 
brought  the  case  within  any  of  the  proviBions  of  the  statute 
authorizing  arrests,  nor  giye  any  jurisdiction  over  the  person  of 
the  plaintiiDf.  (1.)  The  affidavit  at  most  only  shows  a  cause  of 
action  arising  upon  contract|  and  does  not  make  out  a  case  of 
unlawful  taking  or  conversion  of  property,  against  anybody. 
{See  Code  of  1852,  »  178, 179 ;  Otis  v.  SUly  8  Barb.  102.) 
(2.)  There  is  no  legal  evidence  contained  in  the  affidavit  that 
the  plaintiff  disposed  of  the  property  mentioned.  The  fact  is 
stated  on  ioformation  and  belief  merely.  That  is  clearly  not 
sufficient  to  authorke  the  granting  of  the  order.  {See  WhUch 
ker^s  Practice,  649,  50,  and  cases ;  Martin  v.  Vanderlipj  8 
Howard^s  Pr.  Rep.  265,  269  ;  Whitlock  v.  Roth,  5  id.  143.) 
^  The  statute  requires  that  before  any  order  shall  be  granted 
an  undertaking  must  be  given,  &c.  Issue  is  taken  upon  this 
hctf  and  no  proof  was  given  by  the  defendants.  The  order  was 
unwarranted,  for  this  reason.  {See  Code  of  1852,  i  182 ;  Squire 
VE.  Flynnj  8  Barb,  169.)  Sd.  That  this  order  was  irregular  and 
unauthorized,  was  settled  by  the  adjudication  of  the  courts  and 
90  appeal  was  taken  &om  the  decision  setting  it  aside.  And 
the  defendants'  counsel,  on  the  trial  of  this  action,  did  not  daim 
that  it  was  properly  granted,  or  tiiat  it  could  be  upheld.  That 
question  must  therefore  be  regarded:  as  settled. 

n.  This  order  takes  the  place,  ia  practice,  of  the  old  capiaS) 
where  a  judge's  order  to  hold  to  bail  was  necessary  to  its  validi^. 
And  it  is  entirely  immaterial  as  between  tiiese  parties,  whether 
the  order  is  void  or  voidable  only.  After  it  is  set  aside  it  is  Ae 
same  as  though  it  had  never  esisted.  {See  Chapman  v.  Dyett^ 
11  Wend.  81;  Smith  v«  Shaw^  12  John.  257;  Percival  v. 
Jimesj  2  Jhhn.  Cas.  49.) 

HL  The  proof  was  sufficient  to.  charge  the  defendant  Chris- 
topher Hilts>  as  wdl  as  the  other  defei^dants.  He  was  the 
acting  party  in  the  whole  transaction.  He  was  the  agent  of 
George  L  Hilts,  and  made  the  loase  with  the  plaintiff;  was  to 
hold  the  cheese  made  by  plaintiff  as  security ;  authorized  its  sale 
by  lam,  and  had  the  whole  charge  and  supervision  of  the  mat- 
ter ;  made  the  affidavit  to  procure  the  order  of  anreet,  and  fixBt  - 
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applied  to  and  retained  the  attorney  in  that  action.  In  short, 
he  ocoapies  the  same  position  as  the  party  himself,  for  whom  he 
acted.  And  it  is  well  settled  that  the  acts  of  the  attorney  will 
bind  the  party  in  all  cases  where  third  persons  are  concerned. 
No  question  was  made  in  regard  to  the  other  defendants.  If 
then  George  L  was  liable,  which  was  conceded,  still  more  is 
Christopher,  who  was  the  actor  in  his  stead,  liable.  (See  Tay- 
lor V.  Traskj  7  Cwcw,  249,  261,  252;  Percival  v.  Jimesj  2 
John,  Cos.  51,  note  c.) 

IV.  The  defendants,  in  causing  the  arrest  of  the  plaintil^ 
were  acting  together  in  the  accomplishment  of  the  same  ob- 
ject, and  are  jointiy  liable  in  the  action. 

A.  Wardetiy  for  the  defendants.  I.  The  action  was  one  in 
which  the  defimdant  was  liable  to  arrest  at  the  common  law, 
and  by  the  statute,  when  the  code  was  enacted  which  abolished 
the  capias  and  substituted  the  order,  and  the  judge  in  this  case 
acted  judicially  in  granting  the  order.  The  application  was  in 
the  form  prescribed  by  the  code,  and  the  order  one  which 
tlie  judge  had  power  to  grant  It  was  his  duty  to  decide  upon 
tiie  sufficiency  of  the  affidavit,  and  if  he  erred,  the  party  apply- 
ing for  the  order  is  no  more  liable  than  where  the  court,  upon 
any  state  of  &cts,  erroneously  gives  a  judgment  under  which 
the  defendant  is  imprisoned.  The  judge  did  not  exceed  his  ju- 
risdiction. He  at  most  committed  a  judicial  error,  and  he  can- 
not be  liable.  {Cunningham  v.  Bucklin^  8  Oowenj  178.)  The 
distinction  is  this.  Where  the  judge  acts  as  an  officer  in  a 
court  of  tecati  in  a  matter  brought  before  him  over  which  he 
has  jurisdiction,  his  acts  cannot  be  the  subject  of  litigation, 
and  his  own  order  protects  him.  {Harmon  v.  Broihersony  1 
Denioy  587.) 

n.  The  code  ^ving  deprived  a  plaintiff  of  the  right  to  is^e 
bailable  process,  and  made  an  order  of  this  court  or  its  judges, 
or  of  some  officer  authorised  to  act  as  judge,  the  authority  to 
arrest,  and  such  orders  being  a  protection  to  the  judge,  the 
pa^ty  who  applies  for  it  cannot  be  a  trespasser.  In  Harmon 
y.  Brothermmj  it  was  not  defided  whether  the  attorney  applying 
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for  and  obtainrng  an  order  to  hold  to  bail  erroneously,  was  lia- 
ble; but  in  Stanton  v.  Schell,  (3  Sandf.  S.  C.  Rep.  828,)  it  was 
held  that'  the  party  applying  for  an  order,  to  a  judge  who  had 
jurisdiction,  but  who  erroneously  granted  it^  was  not  subjected 
to  an  action.  The  cases  establish  that  where  a  judicial  offi- 
cer or  inferior  court  act  in  a  matter  over  which  they  have  no 
jurisdiction,  they  and  all  participating  are  liable ;  but  where 
they  have  jurisdiction  and  err  in  exercising  it,  they  and  all  who 
act  in  pursuance  of  their  order  and  under  their  authority  are 
protected.  In  the  one  case  the  act  is  void,  but  in  the  other 
erroneous  and  voidable.  {See  cases  cited  by  Judge  Savage  in 
Barton  v.  Auchmoodi/j  7  Wend.  200.) 

III.  The  order  for  arrest  is  a  proceeding  in  an  action.  {Code^ 
i  179.)  It  is  not|  like  a  capias,  the  commencement  of  an  action, 
nor  is  it  like  an  order  to  hold  to  bail  upon  a  capias.  Such  or- 
ders are  made  before  a  suit  is  instituted.  What  the  order  is 
like,  in  the  former  practice,  is  difficult  to  say.  Where  an  arrest 
is  made  on  a  capias  or  other  process  which  the  party  or  his  at- 
torney issues  without  any  action  or  order  from  the  courts  and 
ihe  process  is  set  aside,  it  forms  no  justification  for  the  arreat. 
The  question,  therefore,  is  whether  a  plaintiff  and  his  attorney 
are  liable  for  acting  under  an  order  regularly  applied  for  to  an 
officer  harving  power  to  grant  it,  but  who  acts  erroneously,  and 
not  eztra-judicially,  in  making  the  order.    {See  3  Sand.  328.) 

lY.  Christopher  HUts  made  the  affidavit  on  which  the  judge 
granted  the  order.  It  does  not  appear  that  he  applied  for  or 
had  Imy  thing  to  do  .with  the  execution  of  the  order.  He  may 
have  made  the  affidavit  on  compulsion.  As  against  him  the 
action  cannot  be  maintained,  and  for  this  reason  a  new  trial 
must  be  granted.    (1  Denio,  537.) 

By  the  Courts  Johnjion,  .P.  J.  I  am  clearly  of  opinion  that 
the  plaintiff  should  have  been  nonsuited,  upon  the  trial.  The 
imprisonment  complained  of  was  upon  an  order  of  the  county 
jttdg..^%of  Herkimer  county,  requiring  the  sheriff  to  arrest  the 
plaintiff  and  hold  him  to  baiL     The  order  ivras  made  upon  appli- 
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cation  and  affidavit,  presented  to  the  judge  in  a  case  in  which 
he  had  jurisdiction  to  grant  an  order  of  that  description. 

It  is  contended  by  the  plaintiff's  counsel  that  the  affidavit 
presented  to  the  county  judge  showed  no  cause  whatever  for 
granting  the  order  of  arrest.  It  mayi  be  conceded  that  it  was 
not  sufficient  to  authorize  the  granting  of  the  order ;  but  that  it 
did  present  a  state  of  facts  which  called  upon  the  officer  to 
pass  judicially  upon  the  question,  and  to  determine  whether 
a  case  for  an  order  was  made  out  or  not,  cannot,  I  think,  be 
questioned.  It  presents,  to  say  the  least,  a  colorable  case,  and 
that  is  enough  to  protect  the  officer  who  issues  it.  Granting 
as  the  plaintiff's  counsel  claims,  that  the  affidavit  only  makes 
out  a  cftse  of  a  breach  of  contract  against  the  plaintiff,  who  was 
the  defendant  in  the  ^uit  in  which  the  order  was  made,  enough 
is  set  forth  to  call  upon  the  officer  to*determine  whether  a  case 
of  tort,  or  only  a  breach  of  contract,  was  shown  by  the  affidavit. 
The  agreement  that  the  owner  of  the  farm  should  hold  the 
cheese  made  upon  it,  as  security  for  the  rent,  and  that  the  plain- 
tiff should  not  sell  or  otherwise  dispose  of  it  till  the  rent  should 
be  paid,  the  removal  of  it  without  the  consent  of  the  landlord, 
and  witho!)t  the  payment  of  the  rent,  and  the  abandonment  of 
the  premises  by  the  plaintiff  and  the  inability  of  the  landlord's 
agent  to  find  the  property,  or  the  place  to  which  the  plaintiff 
had  removed,  are  all  positively  sworn  to.  It  makes  no  differ- 
ence that  the  judge  decided  wrong  in  holding  that  the  removal 
of  the  property  under  such  circumstances  was  tortious.  If  he 
was  called  upon  to  make  a  determination  upon  the  question,  that 
is  enough.  The  decision  and  the  order  protect  the  party  ap- 
plying for  it,  and  the  attorney  and  all  persons  acting  in  obe- 
dience to  the  order,  as  well  as  the  officer  who  makes  it,  in  all 
cases  where  the  officer  has  jurisdiction  of  the  subject  matter 
and  it  becomes  his  duty  to  act  judicially;  This  was  held  in 
the  case  of  Stanton  v.  Schell,  (8  Sandf.  S.  C.  R.  828.)  That 
yr^A  a  case  of  imprisonment  by  virtue  of  a  warrant  of  arrest 
under  the  non-imprisonment  act,  and  the  action  was  brought 
against  the  party  applying  for  .the  warrant.  This  court  held 
the  same  doctrine  several  terms  since,  in  the  case  of  Pardee  v. 
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Pardee,  not  reported.  That  was  a  case  where  the  plaintiff  in 
the  action  had  been  imprisoned  in  proceedings  under  the  non-im- 
prisonment act.  The  proceedings  were  before  the  recorder  of  the 
city  of  Rochester,  and  the  party  was  adjudged  gniltj,  and  it  be- 
came the  duty  of  the  recorder  to  commit  him  to  jail,  unless  he 
should  tender  the  bond  required  by  the  act.  He  did  tender  a  bond 
which  was  probably  sufficient,  but  the  recorder  held  that  it  was  not 
a  full  compliance  with  the  requirements  of  the  act,  and  commit- 
ted him  to  jail.  The  action  was  brought  against  the  creditor, 
who  instituted  and  carried  on  the  proceedings.  We  held  that 
the  action  could  not  be  maintained^  as  it  was  the  duty  of  the 
recorder  to  pass  upon  the  question  of  the  sufficiency  of  the 
bond,  and  that  his  decision,  though  erroneous,  would  protect  the 
party. 

The  plaintiff's  counsel  contends  that  as  the  order  in  this  case 
was  set  aside  before  this  action  was  brought,  it  cannot  operate 
as  a  protection  to  the  parties  who  were  engaged  in  procuring 
and  enforcing  it  against  the  plaintiff,  and  that  they  are  tres- 
passers by  relation.  The  case  of  Chapmau  v.  Dyett,  (11 
Wend.  81,)  is  relied  upon  to  sustain  this  position.  But  there 
is  a  manifest  distinction  between  the  two  cases.  That  was  the 
case  of  a  ca,  io.  irregularly  issued  in  a  case  where  bail  had 
been  put  in  and  no  JL  fa.  had  been  previously  issued.  The  ca. 
sa.  had  been  set  aside  on  motion,  and  the  court  held  that  it  af- 
forded no  protection  to  the  parties  at  whose  instance  it  had 
been  issued,  in  the  action  for  the  wrongful  imprisonment.  But 
there  no  judicial  determination  of  the  right  to  issue  the  ca. 
sa.  had  been  had.  It  was  issued  upon  the  mere  volition  of  the 
plaintiff  in  the  judgment,  or  his  attorney.  It  was,  so  fair  as 
the  rights  of  the  parties  were  involved,  the  act  of  the  party  for 
whose  benefit  the  writ  was  issued.  Not  so  here.  The  order  of 
arrest  is  the  act  of  the  officer  of  the  court,  and  the  right  is 
judicially  determined  before  it  is  issued,  on  application  made 
and  proofs  submitted.  The  order  afterwards  vacating  this 
order  of  arrest  was  only  correcting  the  judicial  error  of  the 
officer  by  whom  such  order  was  issued.  It  is  clear,  I  think, 
that  the  doctrine  of  trespass  by  relation  oodd  no  more  apply  to 


MONROE-MAROH,  1856.  291 


Sherman  V.  Banuud. 


sncli  a  case  than  it  could  to  the  case  of  a  judgment  reversed 
upon  appeal,  after  it  had  been  collected. 

The  doctrine  that  the  judicial  oflScer  is  protected  whenever 
he  has  jurisdiction  and  enough  is  shown  to  call  upon  him  for  a 
desision,  even  though  he  errs  grossly,  and  even  intentionally, 
has  long  been  firmly  established.  (Weaver  v.  Devendorf, 
3  Denio,  117.  Harmanv.  Brotherson,  1  Id,  637.  Easton  v. 
Calendar^  11  Wend.  90.  Hcrton  v.  Auchmoody,  7  Id,  200. 
Cunninffham  v.  Bucklin,  8  Cowen,  178.)  Upon  the  same 
principles  of  public  policy,  parties. who  in  good  faith  institute 
the  proceeding  and  act  under  and  in  accordance  with,  the  ju- 
dicial det^mination,  should  be  protected  from  accountability  as 
trespassers  whenever  the  officer  is  entitled  to  protection. 

A  new  trial  must  be  granted,  with  costs  to  abide  the  event. 

[MoNROi  General  Term,  March  6,  1856.  JohnBon,  WeUe$  and  T.  R. 
Strong,  Joatioes.] 


Sherman,  survivor,  &c.  vs.  Barnard,  impleaded  with  Sisson 
and  Chapman. 

The  act  of  the  legislatxire,  of  July  10, 1861,  *'  to  pfovide  fbr  the  completion  of  the 
Erie  canal  enlargement  and  the  Genesee  Valley  and  Black  River  canak," 
having  been  pronounced  by  the  court  of  appeals  nnconstitntional  and  void, 
and  contracts  execated  under  that  act  having  been  also  declared  void,  the  sale 
and  transfer  of  such  a  contract  does  not  constitute  a  good  consideration  for  a 
promise  to  pay  money. 

The  mere  circumstance  that  the  purchasers  stipulated  to  take  the  risk  as  to  the 
validity  of  the  act  of  the  legislature,  and  of  the  contract,  wiU  not  vary  the  law 
of  the  case. 

The  sale  of  an  absolutely  void  chose  in  action  wiQ  not  fiirm  any  condderation  fi>r 
a  promise.  If  void,  no  legal  obligation  is  created  by  it;  and  it  is,  in  the  view 
of  the  law,  as  if  it  did  not  exist 

The  principle  is  the  same,  notwithstanding  the  chose  in  action  is  salable  in  mar- 
ket fbr  even  the  iVill  value  that  would  attach  to  it  if  valid.  If  the  law  does  not 
reoognize  it  as  having  some  bindhig  fbroe,  and  will  not  enfbroeit,  a  note  given 
upon  tlM  sale  of  it  will  be  invalid  fbr  traut  orcoosldtnitign. 
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APPEAL  by  the  plaintiffs  from  a  judgment  entered  at  a  special 
term  of  the  court.  The  complaint  alleged  that  about  the  3d 
of  May,  1852,  the  defendant  Barnard  sold  and  transferred  in 
writing,  to  Sherman  and  Moore,  the  plaintiffs,  for  $2000,  a  cer- 
tain written  contract,  and  all  his  rights  therein,  dated  the  29th 
of  December,  1851,  executed  by  Barnard  of  the  first  part,  and 
the  canal  commissioners  and  the  state  and  division  engineers  on 
the  part  of  the  people  of  the  state,  of  the  second  part,  under  the 
provisions  of  the  act  entitled  '^  An  act  to  provide  for  the  com- 
pletion of  the  Erie  canal  enlargement  and  the  Genesee  Valley 
and  Black  River  canals,"  passed  July  10, 1851,  by  which  con- 
tract it  was  agreed  that  Barnard  should  construct  a  certain  sec- 
tion of  the  Erie  canal  enlargement,  and  should  be  paid  therefor 
a  compensation  provided  by  said  contract  out  of  the  surplus 
revenues  of  the  canals,  and  the  avails  of  sales  of  canal  revenue 
certificates,  as  authorized  by  said  act ;  that  in  consideration  of 
said  sale  and  transfer  and  to  secure  payment  of  said  $2000, 
Moore,  on  the  joint  account  of  Sherman  and  himself,  executed 
and  delivered  his  promissory  note  to  Barnard  for  $500,  payable 
one  day  after  date,  and  Sherman  and  Moore  also  executed  and 
delivered  to  Barnard  their  two  promissory  notes  for  $750  each, 
one  payable  in  six  months,  and  the  other  in  twelve  months  from 
date,  each  of  which  notes  was  dated  the  3d  day  of  May,  1852, 
and  was  payable  to  Barnard  or  bearer ;  that  on  the  8th  of  May, 
Moore  paid  said  $500  note,  to  Sisson  &  Chapman,  in  whose 
hands  Barnard  had  placed  it  for  collection,  by  executing  and 
delivering  to  them  his  other  promissory  note  for  $500;  that 
Sisson  &  Chapman  then  held  $300  part  of  the  $500  so  paid  by 
Moore ;  that  a.t  the  time  of  said  sale  and  transfer,  Barnard  had 
done  nothing  in  performance  of  said  contract ;  that  the  terms  of 
said  contract  had  not  not  been  approved  by  the  canal  board ; 
that  said  act,  under  which  it  was  made,  was  unconstitutional 
and  void ;  that  said  contract  was  incomplete  and  void  for  want 
of  the  approval  of  the  canal  board ;  that  said  promissory  notes 
were  without  consideration  and  void ;  that  Barnard  intended  to 
transfer  said  $750  notes  before  their  maturity,  and  that  they 
were  then  in  his  posseasion.    For  a  further  cause  of  action,  the 


MONROE-MARCH,  1865.  293 


Sherman  v.  Barnard. 


eoroplamt  alleged  that  the  defendants  Sisson  &  Chapman  had 
paid  to  Barnard  $200,  part  of  the  $500  paid  to  them  by  Moore ; 
that  said  payment  was  without  consideration ;  and  that  Barnard 
was  indebted  to  Sherman  and  Moore  therefor.  The  complaint 
demanded  a  perpetual  injunction,  restraining  Barnard  from  dis- 
posing of  the  two  $750  notes,  and  that  he  be'  directed  to  cancel 
and  deliver  them  to  Sherman  and  Moore ;  that  Sisson  &  Chap- 
man be  restrained  from  paying  over  the  $300  in  their  hands,  till 
the  further  order  of  the  court ;  and  that  Sherman  aad  Moore 
recover  of  Barnard  $200  and  interest,  with  costs.  The  amended 
answer  of  the  defendants  alleged,  substantially,  that  about  the  8d 
of  May,  1852,  it  was  verbally  agreed  between  Barnard  of  the  one 
part,  and  Sherman  and  Moore  of  the  other  part,  that  he  should 
sell  and  transfer  to  them,  and  they  should  (purchase,  said  con- 
tract and  all  his  rights  under  it,  at  their  own  risk  as  to  its  valid- 
ity, and  as  to  the  validity  and  constitutionality  of  the  act  under 
which  it  was  made,  and  that  he  should  execute'to  them  a  power 
of  attorney  irrevocable,  to  receive  pay  under  said  contract ;  that 
they  should  pay  him  therefor  $2000,  whatever  might  be  the 
decision  of  the  court  of  appeals  as  to  the  constitutionality  and 
validity  of  said  act,  or  as  to  the  validity  of  contracts  made  under 
it ;  that  is,  $500  on  the  said  8d  of  May,  $750  in  six  montlis, 
and  $750  in  twelve  months  from  said  3d  of  May,  and  also  should 
pay  him  further  $500  in  case  said  court  of  appeals  should  not 
decide  that  portion  of  said  act,  which  provides  for  raising  money 
by  sale  of  canal  revenue  certificates,  unconstitutional,  within  six 
months  from  said  3d  of  May,  as  follows :  $250  in  six  months, 
and  $250  in  twelve  months  from  said  3d  day  of  May ;  that  they 
should  make  and  deliver  to  Barnard  their  promissory  notes  for ' 
the  said  two  sums  of  $750  each,  and  should  make  their  two  notes 
for  said  two  sums  of  $250  each,  and  deliver  them  to  some  third 
person,  to  ife  returned  to  the  makers  or  to  be  delivered  to  Bar* 
nard,  according  to  the  condition  above  stated  respecting  the  de- 
cision of  the  court  of  appeals,  and  should  indemnify  Barnard 
against  his  liability  to  perform  said  contract,  and  to  pay  laborers 
for  work  done  under  it ;  that  in  pursuance  of  said  agreement, 
Barnard  transferred  said  contract  to  Sherman  and  Moore,  aa 
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alleged  in  the  complaint^  and  executed  a  power  of  attorney  to 
them,  and  they  executed  and  delivered  to  him  the  two  $750 
notes  mentioned  in  the  complaint,  and  also  an  indemnifying 
bond,  and  also  executed  their  two  promissory  notes  for  $250 
each,  payable  as  provided  in  said  verbal  agreement,  and  deliv- 
ered them  to  William  Clark,  jun.  with  a  written  memorandum 
signed  by  Barnard,  and  by  Sherman  and  Moore,  declaring  the 
conditions  respecting  them  above  stated.  It  alleged  that  the 
terms  of  said  contract  had  been  approved  by  the  canal  board ; 
that  said  act,  so  far  as  it  affected  the  validity  of  said  contract, 
was  constitutional ;  that  said  contract  was  valid,  and  that  said 
two  $750  notes  were  executed  for  a  good  consideration,  and  were 
valid.  It  also  alleged  that  when  said  verbal  agreement  was 
made,  it  was  doubtful  whether  said  contract  was  valid,  and 
whether  the  act  under  which  it  was  made  was  constitutional ; 
that  the  auditor  of  the  canal  department  had  refused  to  recog- 
nize any  contract  made  under  said  act,  as  binding  upon  the  state ; 
that  actions  were  then  pending  in  the  court  of  appeals,  in  which 
the  constitutionality  of  said  act,  and  the  validity  of  all  contracts 
made  under  it  were  at  issue ;  that  said  facts  were  well  known  to 
Sherman  and  Moore,  and  that  said  contract  was,  at  the  time  of 
sale,  and  ever  since  had  been,  of  considerable  pecuniary  value. 
It  also  alleged  that  the  $500  note  was  paid  to  Sisson  6c  Chap- 
man in  cash,  and  denied  that  they  accepted  another  note  in 
payment  thereof.  The  plaintiffs  demurred  to  the  answer,  for 
insufficiency.  Justiee  Welles,  at  special  term,  gave  judgment 
for  the  defendant,  on  the  demurrer.  The  defendants  Sisson  & 
Chapman  did  not  answer  the  complaint.  The  issues  of  &ct 
made  by  Barnard's  amended  answer  were  brought  to  trial  at 
the  circuit  in  Wayne  county,  in  October,  1858,  before  Justice 
T.  R.  Strong,  a  jury  having  been  "waived,  and  judgment  was 
ordered  for  Barnard  upon  the  whole  case  with  costs,  and  the  in- 
junction was  dissolved.  The  plaintiffs  appealed  to  the  general 
term.  The  plaintiff  Moore  died  subsequent  to  the  perfectmg  of 
the  appeal. 
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X  C.  Smithy  for  the  appellant.  I.  It  cannot  now  be  oontro- 
yerted,  that  the  act  of  July  10, 1851,  referred  to  in  the  pleadings, 
was  unconstitutional ;  and  that,  it  being  iso,  the  canal  contracts 
entered  into  nnder  its  provisions,  of  which  the  contract  is  ques- 
tion is  one,  were  made  vnihout  aiUhority  on  the  part  of  the  per- 
sons who  assumed  to  act  in  behalf  of  the  state,  in  making  them, 
and  the  people  of  the  state  were  not,  in  any  sense,  bound  by 
them.  {Newellj  auditor,  ^c.  v.  The  People,  oh  the  relation 
of  Phelps,  3  Seldm,  9)) 

U.  It  follows,  therefore,  that  the  assignment  of  the  contract,  by 
Barnard  to  Sherman  &  Moore,  was .  not  a  valid  consideration 
for  a  promise,  and  that  the  promissory  notes  executed  and  de- 
livered by  them,  therefor,  are  void  for  want  of  consideration. 
{Parish  v.  Stone,  14  Pick.  198,  208.)  (1.)  In  all  the  various 
cases  cited  by  the  defendant's  counsel,  in  the  court  below,  in- 
cluding those  referred  to  in  the  opinion  of  the  court,  there 
existed  one  or  more  valid  and  legal  considerations,  upon  which 
their  decision  turned ;  neither  of  which  is  to  be  found  in  the 
case  in  hand.  In  one  class  of  cases,  the  consideration  was  the 
prevention  of  litigation,  Bui  the  settlement  of  disputes,  be- 
tween the  parties.  There  was  either  the  giving  up  a  suit  or 
proceeding  tn^/t/?^^6d  to  try  a  doubtful. question,' or  there  was 
the  compromise  o{  doubtful  diai  conflicting  rights  and  claims. 
Of  this  class,  are  Russell  v.  Cook,  (3  Hill,  504  ;)  OKeson  v. 
Barclay,  (2  Penn.  531 ;)  Taylor  v.  Patrick,  (1  Bibb.  168;) 
Fisher  v.  Matfs  heirs,  (2  Bibh,  448 ;)  and  Stewart  v.  Ahrenr 
feldt,  (4  Denio,  189.)  These  cases  have  no  application  to  the 
case  in  hand,  because  in  the  latter,  there  was  no  litigation, 
pending  or  expected ;  no  claim  or  right,  doubtful  or  conflicting ; 
no  settlement ;  and  no  compromise.  The  only  transaction  be- 
tween the  parties,,  was  a  naked  purchase  and  sale.  Another 
class,  consists  of  actions  on  promissory  notes,  or  other  evidences 
of  debt,  given  for  the  sale  of  choses  in  possession,  where  the 
want  of  consideration  was  set  up  as  defense,  but  the  proof  showed 
merely,  an  inadequacy  or  partial  failure  of  consideration. 
While  these  cases  hold  that  mere  inadequacy  or  partial  failure 
of  conaideiation,  is  no  defense,  they  all  a&m  the  principle  that 
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where  the  thing  purchased  is  entirely  valueless  to  both  parties 
at  the  time  of  sale,  there  is  no  consideration ;  and  they  show 
that  the  difficulty  of  defending  upon  this  principle  in  an  action 
for  the  purchase  price  of  a  chose  in  possession^  consists  in  the 
almost  impossibility  of  establishing  that  any  thing  which  has 
an  actual,  corporeal  existence,  is  entirely  worthless,  to  the  yen- 
dor,  as  well  as  the  yendee.  Such  are  the  cases  of  Johnson  y. 
Titus,  (2  £R«,  606 ;)  Welsh  y.  Carter,  (1  Wend.  185;)  Per- 
Uyyr.  Batch,  (23  Pick!  288])  Wright  y.  Hart,  (18  Wend. 
454.)  No  such  difficulty  is  presented  in  the  case  of  choses  in 
action,  as  they  exist  only  in  law,  and  the  sale  of  them  is  not  a 
yalid  consideration  for  a  promise,  unless  they  haye  some  legal 
yalue.  A  third  class,  consists  of  actions  on  notes  or  other  secu- 
rities, giyen  for  the  sale  or  assignment  of  choses  in  action, 
when  the  alleged  defense  was  a  want  of  consideration,  but  the 
proof  showed,  not  that,  the  facts  being  cert^ain  and  undisputed, 
the  chose  was  inyalid  and  yalueless,  in  law,  but  merely,  either 
that  doubt  existed  at  the  time  of  the  purchase,  in  respect  to  some 
material  fact ;  or  that  the  facts  turned  out  to  be  different  from 
what  they  were  supposed  to  be,  at  the  time  of  the  purchase. 
Of  this  class  are  Perkins  y.  Bumford,  (8  K  H.  522 ;)  WUl- 
iams  y.  Hicks,  (2  Verm.  36 ;)  Costar  ^c  y.  Brush  ^e. 
(25  Wend.  628, 633 ;)  Barnum  y.  Bamum,  (8  Conn.  R.  469 ;) 
Earl  of  March  y.  Pigot,  (5  Burr.  2802.)  These  cases  are  in- 
applicable to  the  one  in  hand.  The  agreement  in  this  case,  did 
not  inyolye  any  chance  of  benefit  depending  upon  any  doubtful 
state  oi  facts  ;  but  the  facts  being  well  known  to  both  parties, 
there  was  supposed  to  be  a  chance  merely  that  the  assigned  eon- 
tract  was  valid  in  law.  In  other  words,  in  all  this  class  of  cases 
cited,  there  was  no  question  about,  the  yalidity  in  law  of  the 
thing  purchased,  but  it  was  doubtful  whether  the  facts  were 
such  that  it  was  of  any  yalue ;  while  in  this  case,  the  doubt 
was  purely  as  to  the  legal  validity  of  the  contract,  there  being 
no  question  as  to  the  facts.  (2.)  The  circumstances,  that  at  the 
time  of  the  assignment,  the  questions  as  to  the  constitutionalitj 
of  the  aet,  and  the  yalidity  of  the  contracts  made  under  it,  were 
penditig  in  the  court  of  appeals,  and  it  was  doubtful  how  thej 
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would  be  decided ;  and  that  the  plaintiffs  obtained  by  their  pur- 
ehaae  the  supposed  chance  of  all  the  benefits  which  would  have 
resulted  to  the  holder  of  the  contract,  from  a  decision  in  fiivor 
of  the  validity  of  the  contracts,  did  not,  separately  or  conjointly 
constitute  a  valid  consideration  for  the  notes  in  question.  In 
legal  theory,  there  was  no  such  chance.  The  law  is  a  science, 
not  a  lottery.  The  act  was  unconstitutional,  and  the  contracts 
invalid,  ab  initio.  The  court  of  appeals  did  not  make  them  so, 
but  only  declared  them  so.  Every  contracting  party  is  pre- 
sumed to  know  the  law,  and  to  contract  with  reference  to  it. 
In  legal  presumption,  the  parties  knew  the  contract  was  void, 
at  the  time  it  was  assigned,  and  therefore,  there  was  no  such 
chance.  In  a  legal  sense,  there  was  no  possibility  of  any  ben- 
efit to  be  derived  firom  the  contract,  and  the  supposition  of  the 
parties,  if  they  entertained  any,  that  the  contract  was,  or  ever 
would  be  of  any  value,  was  ideal  merely.  The  purchase  of  a 
mere  ideal  right,  or  the  assumption  of  a  mere  ideal  liability,  is 
not  a  good  consideration  for  a  promise.  {Cabot  et  el,  v.  Has- 
kins  et  al.  8  Pick.  88.  Fowler  v.  Shearer,  7  Mass.  R.  14. 
Shearer  v.  Fowler^  7  id.  81.  Ehle  v.  •fecbon,  24  Wend. 
97.  Morey  v.  Town  of  Newfane,  8  Barb.  645.  Dickenson  r. 
Hall,  14  Pick.  217.)  (8.)  The  circumstance  that  the  con- 
tract had  a  marketable  value,  at  the  time  of  sale,  does  not  con- 
stitute a  consideration.  Whatever  value  of  that  nature  it  may 
have  had,  was  altogether  speculative  and  fanciful.  The  only 
question  is  whether  it  had  any  legal  value.  As  it  was  void  in 
law,  it  was  in  law  valueless.  (^Rodman  v.  Munson,  18  Barb. 
63 ;  S.C.id.  188.)  (4.)  The  case  is  not  altered  by  the  fact 
that  the  purchasers  expressly  assumed  the  risk  of  the  legal 
validity  of  the  contract.  The  law  would  have  devolved  it  upon 
them,  if  there  had  been  no  express  agreement  respectmg  it. 
There  is  no  implied  warranty,  by  the  vendor  or  i^ssignor  of  | 
chose  in  action,  that  the  diose  is  valid  in  law. 

ITT.  The  contract  which  was  assigned  by  the  defendant^ 
having  been  entered  into  with  him  by  certain  officers  of  the 
state,  with  intent  to  create  a  debt  against  the  people  of  the 
state  without  authority  and  in  violation  of  provisions  of  the  con- 
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stitatioii,  the  agreement  of  the  parties  for  the  purchase  and  sale 
of  the  said  contract  was  against  public  policy,  and  therefore 
void.  (1.)  The  contract  was  one  of  many  contracts,  parts  of 
one  scheme,  which,  if  it  had  been  carried  out,  would  have  cre- 
ated a  debt  upon  the  state,  of  oyer  ten  millions  of  dollars.  The 
act  of  entering  into  these  contracts  by  the  state  officers  was  a 
violation  of  the  constitution,  {Art.  7,  §  12,)  which  proyides  that 
''no  debt  shall  be  hereafter  contracted  by  or  on  behalf  of  this 
state,"  &c.,  and  was  an  illegal  act  in  the  same  sense  that  an  act 
forbidden  by  statute  is  illegal.  {Craig  et  al.  y.  The  State  of 
Missouri,  4  Pet.  410,  436.)  As  far  as  civU  rights  and  reme< 
dies  are  concerned,  there  is  no  distinction  between  an  act  ma- 
lum prohibitum  and  malum  in  se.  Both  are  equally  forbidden, 
unlawful  and  immoral.  {Pennington  y.  Townsend,  7  Wend.  276, 
280.)  Would  not  the  sale  of  bank  bills  issued  in  yiolation  of 
the  restraining  act,  both  parties  knowing  the  facts,  be  yoid  as 
against  public  policy,  on  the  ground  that  the  tolerating  their 
purchase  and  sale  would  tend  to  encourage  the  issuing  of  them  ? 
(2.)  It  is  a  well  settled  principle,  that  whereyer  the  tolerating 
any  species  of  contracts  has  a  tendency  to  produce  a  public  mis- 
chief or  inconyenience,  such  a  contract  is  yoid  as  against  pub- 
lic policy.  {See  Cole  y.  Gower,  6  East,  610 ;  Gilbert,  Clerk^ 
V.  Sir  Mark  Sykes,  16  id.  160;  Patton  y.  Nicholson,  8 
Wheat.  204 ;  4  Cond.  U.  S.  JR.  284 ;  Craig  et  al.  y.  State 
of  Missouri,  4  Pet.  437  ;  Merrell  y.  Legrand,  1  How.  ARss. 
R.  150 ;  Cowen  y.  Boyce,  5  id.  769 ;  Brieny.  Williamson,  7 
id.  14.)  (3.)  Courts  of  equity  will,  in  general,  set  aside,  can- 
cel and  direct  to  be  deliyered  up,  written  instruments,  where 
they  are  yoidable  by  reason  of  a  fraud  against  public  policy,  al- 
though the  party  plaintiff  has  participated  therein,  when  pub- 
lic policy  would  be  defeated  by  allowing  it  to  stand.  (2  Story's 
Eq.  Jur.  i§  695,  695  a.)  So  where  they  are  void.  {Id.  i  700.) 
The  relief  is  required  by  the  public  interest,  and  it  is  given  to 
the  public  through  the  party.  (1  Id.  §  298.  St.  John  v.  St. 
John,  11  Yes.  685.  Hatch  v.  Hatch,  9  id  292,  298.  Gilbert 
V.  Chudleigh,  9  id.  800,  Am.  ed.  note.)  Again,  where  the  ac- 
tion proceeds  in  disaffirmance  of  such  a  contracti  and  instead  of 
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endeayoring  to  enforce  it,  presumes  to  it  be  void  and  seeks  to 
prevent  the  defendant  from  retaining  the  benefit  which  he  de- 
riyed  from  an  nnkwfal  act,  there  it  is  consonant  to  the  policy 
and  spirit  of  the  law,  that  the  plaintiff  should  recoyer.  (Per 
WUde,  J.  in  White  y.  Franklin  Bank,  22  Pick.  181, 185,  cUijig 
2  Com,  an  Cmtr.  109.) 

By  the  Court,  T.  B.  Strong,  J.  The  consideration  of  the 
notes  of  May  3d,  1852,  set  forth  in  the  complaint,  as  is  sub- 
stantially alleged  in  both  the  complaint  and  answer,  was  the 
sale  and  assignment  of  the  canal  contract  in  the  complaint  men- 
tioned, executed  in  behalf  of  the  state,  in  pursuance  of  the 
proyisions  of  the  act  of  the  legislature  of  July  10th,  1851,  en- 
titled "  An  act  to  proyide  for  the  completion  of  the  Erie  canal 
enlargement  and  the  Genesee  Valley  and  Black  Biyer  canals," 
which  act  the  court  of  appeals  has  pronounced  unconstitutional 
and  yoid.  (Newell  y.  The  People,  8  Selden,  9.  Rodman  y. 
Munson,  referred  to  in  that  ccLse,  and  reported  in  the  supreme 
court  in  18  Barb.  68, 188.)  In  those  cases  the  court  also  de- 
cided that  contracts  executed  under  that  act,  were  made  on  the 
part  of  the  state  without  authority,  and  were  therefore  yoid. 

It  is  urged  on  the  part  oAhe  defendant,  that  the  proyisions 
of  the  act  in  relation  to  letting  the  work  are  constitutional,  al- 
though the  rest  of  the  act  may  not  be ;  that  they  are  not  con- 
nected with  or  dependent  upon  the  parts  of  the  law  which 
relate  to  the  issuing  of  reyenue  certificates ;  that  they  do  not 
essentially  change  the  law  as  it  existed  before  and  at  the  time 
of  the  passage  of  the  act,  except  as  to  the  officers  who  are  to 
execute  the  act  on  the  part  of  the  state ;  and  hence  the  con- 
tract is  yalid.  The  counsel  insists  that  this  point  was  not 
raised,  discussed  or  decided  in  the  court  of  appeals  in  the  cases 
referred  to,  and  that  the  question  which  it  presents  is  an  open 
one.  It  is  sufficient  in  regard  to  it  to  say,  that  there  is  a  close 
and  material  connection  between  the  proyisions  for  entering 
into  contracts  for  the  work,  and  those  in  respect  to  making  pay- 
ments for  the  same ;  that  the  former  are  at  least  impliedly  and 
flubstantially  dependent  upon  the  latter ;  that  the  act  forms  a 
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general  plan  or  scheme,  of  which  the  provisions  for  paying  for 
the  work  are  the  principal  and  most  important,  and  in  refer- 
ence to  which  all  the  others  were  made  ;  and  that  they  being 
in  conflict  with  the  constitution,  the  scheme  as  such  is  nncon- 
stitntional  and  the  entire  act  void. 

The  theory  of  this  action  is,  that  the  canal  contract  is  void  on 
account  of  the  unconstitutionality  of  the  act  referred  to ;  that 
being  void,  the  sale  of  it  was  not  a  valid  consideration  for  the 
notes,  which  are  therefore  void ;  and  that  not  being  liable  on 
the  notes,  the  plaintiff  is  entitled  to  be  protected  against  their 
being  passed  to  a  bona  fide  holder,  and  to  have  them  delivered 
up  to  him  and  canceled ;  and  also,  to  be  repaid  what  he  has 
paid  on  them. 

Begarding  the  contract  as  void,  which  I  must  do  under  the 
decision  of  the  court  of  appeals,  and  for  the  reason  stated,  the 
principal  question  to  be  considered  is,  was  the  sale  and  transfer 
of  the  contract  a  sufficient  consideration  to  support  the  notes? 
In  Rodman  v.  Munson,  it  was  held  that  a  note  given  upon  a 
purchase  of  a  canal  revenue  certificate  issued  under  the  act, 
was  void  for  want  of  consideration.  The  action  was  upon  the 
note:  the  defense  set  up  was,  that  the  act  was  in  conflict 
with  the  constitutioD,  and  void;  flbit  the  certificate  was  for 
that  reason  unauthorized  and  void;  and  that  the  sale  and 
transfer  of  the  certificate,  it  being  invalid,  was  not  any  con- 
sideration for  the  note.  This  defense  was  sustained  in  the 
supreme  court,  at  special  and  general  term,  and  in  the  court 
of  appeals. 

It  does  not  appear  that  the  question,  whether  the  sale  of 
the  certificate,  assuming  the  act  under  which  it  issued  to  be 
void,  formed  a  valid  consideration  for  the  note  in  that  case,  was 
discussed  by  counsel  in  the  court  of  appeals  or  examined  by 
the  court.  In  the  supreme  court,  in  the  opinion  at  special  term, 
it  is  said,  ''  If  the  certificate  is  void  and  without  pecuniary 
value,  then  the  note  is  without  consideration,  and  its  payment 
cannot  be  enforced ;"  and  in  the  opinion  of  one  of  the  justices 
at  general  term,  the  question  is  adverted  to,  and  is  the  subject 
of  a  few  brief  remarks.    The  point  was  so  directly  involved 
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in  the  ease  and  the  decision,  that  it  mast  have  received  all  the 
attention  supposed  to  be  due  to  it,  both  in  the  court  of  appeals 
and  in  the  supreme  cotirt,  although  it  is  probable,  judging 
from  the  reports  of  the  case,  that  there  was  not  in  either 
court  much  labor  or  thought  bestowed  upon  it.  In  both  courts 
it  appears  to  have  been  viewed  and  treated  as  free  from  any 
difficulty. 

I  am  inclined  to  regard  the  Vision  in  that  case,  as  controll- 
ing authority  that  a  sale  of  such  a  certificate,  and  upon  the 
same  principle  a  sale  of  such  a  canal  contract  as  in  the  pres- 
ent case,  without  any  special  circumstances,  is  not  in  law  a  con- 
sideration for  a  promise  to  pay  money.  But,  independent  of 
that  decision,  the  naked  legal  proposition  that  the  sale  of  an 
absolutely  void  chose  in  action  will  not  form  any  consideration 
for  a  promise,  is,  I  think,  incontrovertible.  If  void,  no  legal 
obligation  is  created  by  it ;  and  it  is,  in  the  view  of  the  law, 
as  if  it  did  not  exist  Void  things  are  as  no  things ;  and  some 
value  is  essential  to  a  valid  consideration.  {Story  on  Coiv- 
traciSj  §  443.)  The  principle  is  the  same,  notwithstanding  such 
chose  in  action  is  salable  in  market  for  even  the  full  value  that 
would  attach  to  it  if  valid.  If  the  law  does  not  recognize  it 
as  having  some  binding  force,  and  will  not  enforce  it,  a  note 
given  upon  the  sale  of  it  will  be  invalid  for  want  of  consid- 
eration. It  has  no  intrinsic,  no  legal  value,  and  therefore  in 
law  no  value.  Although  salable  in  market,  if  the  sale  is  on 
credit  no  legal  debt  is  thereby  created  ;  payment  may  be  re- 
sisted for  want  of  consideration ;  and,  if  the  sale  is  for  cash,  if 
the  money  paid  cannot  be  recovered  back  it  is  not  because  a 
consideration  was  received  for  it,  but  upon  the  principle  which 
precludes  the  recovery  of  money  voluntarily  paid,  with  a  full 
knowledge  of  all  the  facts. 

It  is  set  up  in  the  answer  in  this  case,  that  at  the  time  of 
the  sale  of  the  canal  contract,  and  the  execution  of  the  notes, 
the  question  of  the  constitutionality  of  the  act  of  the  legisla- 
tore,  and  the  validity  of  the  contracts  made  under  it,  was  pend- 
ing and  undetermined  in  the  court  of  appeals,  and  that  the 
purchase  of  the  contract  was  made  with  express  reference  there- 
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to,  and  at  the  risk  of  the  purchasers,  in  respect  to  that  qaes* 
tion  and  the  decision ;  they  agreeing  to  pay  a  certain  sum 
absolutely,  and  a  further  sum  in  case  the  law  should  be  de- 
clared yalid.  And  it  id  claimed  on  the  part  of  the  defendant, 
that  these  facts  distinguish  the  present  case  from  that  of  Rod- 
man v.  Munsofiy  and  bring  it  within  the  principle  of  the  law 
that  the  compromise  or  purchase  of  a  doubtful  claim  is  a  good 
consideration  for  a  contract.  The  learned  justice  at  special 
term  took  this  view  of  the  case,  and  placed  his  decision  upon 
that  principle. 

Compromises  of  doubtful  claims  are  held  by  the  law  a  suffi- 
cient consideration  for  a  promise  founded  upon  them,  for  the 
reason  that  they  have  for  their  object  the  prevention  of  litiga- 
tion, which  is  important  to  the  parties  and  the  public.  (Chiity 
on  Contracts^  4ttk  Am.  ed.  86.  Story  on  Cant  }  440.  Rias- 
sell  V.  Cook,  8  Hill,  604.  Stewart  v.  Ahrenfeldt,  4  Denio,  189.) 
But  the  claims  must  be  really  doubtful ;  if  they  are  manifestly 
without  foundation,  a  settlement  of  them  will  not  support  a 
promise. 

The  doctrine  that  a  sale  of  a  doubtful  right  is  a  good  cousid- 
eration,  must  stand  upon  a  different  foundation.  It  must  be 
that  the  claim  has  some  legal  value ;  that  there  is  a  legal  possi- 
bility that  it  can  be  enforced  and  prove  a  benefit  to  the  pur- 
chaser. When  the  doubts  relate  to  the  facts,  then  there  is  such 
value  and  such  a  possibility. 

The  mere  circumstance  that  the  purchasers  stipulated  to  take 
the  risk  as  to  the  validity  of  the  act  of  the  legislature,  and  the 
contract,  does  not  vary  the  law  of  the  case.  It  is  important  as 
evidence  that  the  transaction  was  regarded  and  treated  as  the 
sale  and  purchase  of  a  doubtful  right ;  but  if  the  contract  was 
of  no  value,  and  the  principle  as  to  doubtful  rights  which  is 
invoked  is  not  applicable,  that  stipulation  was  without  consider- 
ation and  void.  In  all  cases  of  sales  of  choses  in  action  oor 
possession,  having  any  value  so  as  to  constitute  a  consideration 
for  the  price  paid  or  agreed  to  be  paid,  in  the  absence  of  fraud, 
and  warranty  express  or  implied,  and  any  express  stipulation 
on  the  subject,  the  law  casts  on  the  purchaser  all  risks.    The 
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only  doabtfl  in  relation  to  the  contract  in  this  case  which  exist- 
ed were,  whether  the  act  of  the  legislature  was  in  copflict  with 
the  constitution  or  not,  and  if  it  was,  whether  contracts  under 
it  were  void  or  valid.  All  the  facts  connected  with  them  were 
well  understood,  and  the  questions  were  purely  questions  of  law. 

No  case  has  been  cited  holding  that  the  sale  of  a  worthless  V 
claim  is  a  good  consideration  merely  because  doubts  were  en- 
tertained as  to  the  law  in  relation  to  it,  when  all  the  facts  were 
known  and  conceded,  and  I  have  not  found  any  such  case.  I 
am  not  able  to  assent  to  the  position.  The  existence  and  ex- 
tent of  doubts  on  legal  questions  must,  in  fact,  depend  very 
much  on  the  legal  attainments  of  individuals ;  legal  principles 
familiar  and  clear  to  some,  are  unknown  or  quite  obscure  to 
others;  and  to  ascertain  whether  there  were  serious  doubts 
in  any  given  case,  an  issue  must  be  formed  and  proof  given  upon 
it,  or  the  court  must  speculate  on  the  subject.  I  think  no  such 
inquiry  can  be  instituted,  and  that  the  maxim  of  the  law  ap- 
plies, that  every  man  is  presumed  to  know  the  hw.  {Braonrs 
Legal  Maxims,  122.) 

In  Cabot  v.  Haskins^  (8  Pkk.  88,)  the  defendants  erroneous- 
ly supposed  they  were  under  a  legal  liability  to  the  United 
States,  arising  out  of  facts  well  known  to  the  parties,  and  prom- 
ised to  pay  the  plaintiffs  a  sum  of  money  on  their  assuming 
the  risk  and  agreeing  to  indemnify  the  defendants.  The  prom- 
ise was  held  to  be  without  consideration  and  void.  Parker, 
Ch.  J.,  in  delivering  the  opinion  of  the  court,  says :  ''  We  can- 
not suppose  that  a  mere  ideal  danger,  which  has  no  foundation 
in  fact  or  in  law,  can  form  the  substratum  of  a  contract  by  which 
the  one  who  assumes  it  can  claim  indemnity."  And  again, 
"  There  must  be,  as  a  legal  foundation  for  a  promise,  either  an 
actual  danger,  or  a  suspension  or  forbearance  of  right,  or  a  pos- 
sibility of  loss,  occasioned  to  one  to  whom  the  promise  is  made, 
to  give  it  validity."  In  Morey  v.  The  Town  of  Newfane^  (8 
Barb.  645,)  it  was  held  that  a  claim  against  a  town  for  damages 
occasioned  by  a  highway  being  out  of  repair,  being  without 
foundation,  was  not  a  sufficient  consideration  for  a  promise  made 
by  the  town,  by  a  vote  of  the  electors  at  town  meeting,  to  pay 
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the  claim.  These  cases,  and  others  of  a  similar  character,  tend 
to  support  some  of  the  views  above  presented. 

It  iff  made  a  point  by  the  defendants'  counsel,  that  the  answer 
sets  up  a  perfect  defense  to  the  action,  inasmuch  as  it  alleges 
that  the  notes  were  given  in  consideration  of  the  execution  and 
delivery  of  the  assignment  and  power  of  attorney  and  the  de- 
livery of  the  contract  at  the  risk  of  the  purchasers ;  and  also, 
that  the  contract  had  value.  The  position  as  to  the  statement 
of  the  consideration  of  the  notes  is  not  quite  correct  in  &ct 
The  answer  alleges  that  the  consideration  was  the  sale,  assign- 
ment, transfer,  conveyance  and  delivery  of  the  contract  at  the 
risk  of  the  purchasers,  and  also  the  execution  and  delivery  of 
the  power  of  attorney.  The  substance  of  the  transaction  was 
a  sale  of  the  contract.  In  regard  to  the  general  allegation  that 
the  contract  had  value,  it  is  not  entitled  to  any  weight  when 
upon  the  facts  stated  it  appears  the  contract  had  no  value. 

No  demand  of  the  notes  before  suit  was  necessary  to  the  right 
of  action ;  and  no  offer  to  return  the  contract  was  required,  it 
being  valueless. 

In  my  opinion  the  plaintiff  is  entitled  to  some  portion  at 
least  of  the  relief  demanded,  and  the  judgment  appealed  from 
should  be  reversed  and  a  new  trial  granted,  with  costs  to  abide 
the  event 

[Monroe  asNiRAi.  Term,  Maidi  5,  1866.  Johmtm^  WdUt  wad  T.  J?. 
Skvng,  Juftioes.] 
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C,  rending  at  Soottobnrgh,  was  the  owner  of  oertam  goods,  which  were  at  Can>- 
andaigna,  where  they  had  been  brought  by  an  express  company,  and  which 
were  subject  to  the  express  company's  charges,  amounting  to  $4.  C.  em>- 
ployed  M.  to  bring  the  goods  to  Soottsburgh,  for  him,  agreeing  to  pay  him  $8 
for  doing  so.  M.  accordingly  went  to  Canandaigua,  got  the  goods,  carried 
them  to  Soottsburgh  and  offered  th€m  to  0.,  who  refVised  to  receive  them.  M. 
then  placed  the  goods  in  the  care  of  the  defendant,  instmding  him  to  deliver 
them  to  0.  on  his  paying  04  for  the  charges  of  the  express  company  which 
be  claimed  to  have  paid,  and  $S  for  M.'s  trouble  hi  bringing  the  goods.  In  an 
action  by  C.  against  tbe  defendant,  to  recover  the  value  of  the  goods ;  BM, 
that  M.  had  a  lien  on  the  goods  to  the  extent  of  his  advance  for  express  charges ; 
that  he  took  the  place  of  the  express  company  in  respect  to  thehr  lien ;  and  that 
the  defendant  had  a  right  to  retain  the  goods  for  him  unUl  the  $4  was  repaid 
or  tendered,  or  a  tender  was  dispensed  with. 

And  the  defendant  having  replied,  on  the  goods  bemg  demanded  by  C,  that "  there 
was  a  matter  between  C.  and  M.^hich  must  be  settled  before  C.  oould  have 
the  goods,"  without  specifying  what  the  matter  was;  h^  that  this  was  to  bo 
understood  as  referring  to  M.'s  legal  lien  for  the  express  charges,  and  not  to  the 
whole  07  claimed ;  and  that  It  did  not  dispense  with  a  tender,  or  amount  to  a 
ocMiversiou. 

ffdd  also,  that  in  the  absence  of  proof  that  the  defendant  would  have  ref^ised  to 
deliver  the  goods  unless  the  whole  $7  was  paid,  a  tender  of  the  amount  of  the 
lien  was  necessary,  in  order  to  a  conversion. 

APPEAL  from  the  Livingston  county  court.  Ooller  sued 
-^  Shepard  in  a  jnstice'B  court,  to  recover  pay  for.  four  boxes 
of  raisins  and  one  box  of  tobacco,  that  came  to  Shepard^s  pos- 
session from  one  George  W.  Mitchell,  nnder  the  following  cir- 
enmstances :  CoHer  was  a  merchant  at  Soottsburgh,  and  was 
owner  of  the  goods  in  question,  which  goods,  in  April,  1850, 
were  at  Canandaigua,  where  they  had  been  brought  by  an  ex- 
press company.  The  goods  were  subject  to  the  express  compa- 
ny's charges  for  transportation  to  Canandaigua,  amounting  to 
4^4.  Coller  applied  to  Mitchell  to  bring  the  goods  from  Canan- 
daigua to  Soottsburgh  for  him,  and  offered  to  give  him  $S  if  he 
would  do  so.  Mitchell  replied  in  substance  to  the  application 
that  he  did  not  know  as  he  should  go  to  Canandaigua,  but  if  he 
went  he  would  bring  the  goods.  Mitchell  went  to  Canandaigua, 
got  the  goods,  carried  them  to  Soottsburgh  and  offered  them  to 
Coller  who  refused  to  receive  them.  Mitchell  then  put  the 
Vol.  XIX.  89 
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goods  in  Bradner  &  Oo.'8  warehoiue,  and  told  Shepard,  the  appel- 
lant, to  let  Coller  have  the  goods  on  his  paying  $7  charges.  The 
justice  rendered  a  judgment  against  Coller,  the  pluntiff  below, 
for  costs  $8.28.  From  this  judgment  Coller  appealed  to  the 
county  court,  where  the  judgment  of  the  justice  was  reversedi 
and  a  judgment  rendered  against  Shepard  for  $27.68  costs. 
Bhepard  appealed  to  this  court. 

Kelsey  ^  Davis,  for  the  appellant  The  judgment  of  the 
county  court  should  be  reversed  and  that  of  the  justice  affirmed. 
I.  Because  the  action  is  brought  against  Shepard,  who  was 
merely  Mitchell's  depositary  of  the  goods,  before  any  demand 
was  made  of  Mitchell  for  them  after  Mitchell  had  once  offered 
to  deliver  the  goods  and  Coller  refused  to  receive  them.  Coller 
having  once  refused  to  receive  the  goods  of  Mitchell  himself 
could  not  maintain  an  action  for  them  against  a  third  person,  in 
whose  hands  Mitchell  had  placed  them,  without  first  demanding 
the  goods  of  Mitchell,  and  offering  to  pay  for  transportmg  them. 

n.  Mitchell  had  a  lien  upon  the  goods  tot  his  services  in 
transporting  them  from  Canandaigua.  He  was  a  private  carrier, 
and  consequently  bailee  for  hire,  and  therefore  had  a  lien.  He 
made  a  contract  with  Coller,  the  respondent,  that  he  would 
bring  the  goods  for  $8,  if  he  went  to  Canandaigua ;  this  is  what 
Mitchell  testifies.  Coller  should  have  offered  to  pay  the  $8  when 
he  demanded  the  goods ;  but  he  did  not  offer  to  pay  any  thing. 
{Saltus  V.  Everett  J  20  Wend.  267.  Story  m  Qmi.  i  788, 752  a.) 

ni.  The  delivery  of  the  goods  By  Mitchell  to  Shepard  for 
safe  keeping  was  not  such  a  parting  with  possession  as  would 
destroy  his  lien.    (JngersoU  v.  Van  BakkeUn^  7  Cknoen^  670.) 

IV.  The  justice  found,  as  a  fiiot,  that  there  was  a  contract 
between  Coller  and  Mitchell  that  Mitchell  should  bring  the 
goods  if  he  went  to  Canandaigua,  for  $8.  The  county  court 
found  that  there  was  no  such  contract,  and  therefore  reversed 
the  justice's  judgment.  In  this  the  county  court  erred.  If 
there  is  evidence  on  both  sides  the  decision  of  the  justice  must 
stand.  But  there  is  really  no  conflict  of  evidence  on  this  point. 
The  testimony  of  Mitchell  is  uncontradicted. 


MONROE-MABOH,  18B5.  307 


CoUer  V.  Sbepaid. 


y.  Mitchell  also  liad  a  lien  npon  the  goods  for  the  money  he 
paid  at  Canandaigna  for  express  charges. 

YI.  Shepard  did  not  demand  any  specific  snm  when  the  goods 
were  demanded  of  him.  He  merely  referred  to  Mitchell's  claim 
as  one  that  must  be  settled.  CoUer  was  then  bonnd  to  pay  or 
offer  to  pay  the  amount  of  that  lien.  If  he  did  not  offer  enough, 
or  did  not  offer  any  thing,  the  action  will,  not  lie.  (20  Wend. 
257.    Story  an  Contracts^  i  788, 752  a.) 

£.  P.  WisneTy  for  the  respondent.  It  is  clear  from  the 
whole  case  that  Mitchell,  the  witness,  bore  no  relation  to  the 
respondent  that  gave  him  a  lien  npon  the  property.  {Story  on 
Bailmentj  495,  585.)  He  could  not  confer  a  right  upon  the 
appellant  to  hold  the  goods.  His  right,  if  he  had,  could  not  be 
assigned.  (4  John.  112.)  Mitchell  was  not  a  common  carrier. 
If  he  had  a  right  to  retain  the  goods  for  advances  at  Canan- 
daigua,  he  could  not  add  $3  for  his  services  and  retain  the 
goods  for  the  whole  amount  There  was  no  contract  between 
the  parties.  The  grounds  taken  by  the  appellant  when  the 
goods  were  demanded,  cannot  be  changed.  (20  Wend.  267.) 
The  goods  were  demanded  before  action  brought.  The  first 
point  made  by  the  appellant  is  not  true  in  fact  The  finding  of 
the  justice  was  wrong,  even  if  he  found  as  a  fiust,  that  Mitchell 
should  bring  the  goods.  The  evidence  does  not  show,  nor  tend 
to  show,  a  contract.  If  such  fiict  does  exist,  it  gives  no  right 
to  hold  the  goods.  The  respondent  could  recover  from  any  one 
who  refrised  to  deliver  the  goods.  No  tender  was  necessary. 
Shepard  claimed  to  hold  the  goods  by  virtue  of  the  lien  that 
Mitchell  had  acquired,  and  until  $7  was  paid.  (6  Wend.  609.) 
A  comm<m  carrier  is  well  defined  by  elementary  writers,  and  has 
a  well  understood  legal  definition.  Ko  one  comes  within  the 
dass  of  common  carrier  unless  he  makes  it  a  business  to  cany 
goods.    {See  Story.) 

By  the  Courts  T.  B.  Strong,  J.  The  evidence  upon  the 
question  whether  there  was  an  agreement  between  the  pbintiff 
and  Mitchell  that  the  latter  should  go  after  and  bring  the  goodSi 
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in  punntaiice  of  wfaich  he  obtained  and  brought  them,  yns  oon- 
flicting,  bat  it  is  manifidst  from  the  judgment  of  the  justioe, 
he  was  satbfied  the  preponderance  of  evidence'  on  that  point 
was  against  the  phiintiff ;  and  his  decision  on  that  subject  can- 
not be  reviewed;  it  is  final. 

It  was  proved  before  the  justice,  that  Mitchell,  upon  his  return 
with  the  goods  from  Canandaigua,  took  them  to  and  offered  to 
deliver  them  to  the  plaintiff,  and  that  the  plaintiff  refused  to  re- 
ceive them,  saying  he  had  nothing  to  do  with  Mitchell,  and  that 
he  had  sent  another  man  for  the  goods.  Mitchell  then  placed 
the  goods  in  the  care  of  the  defendant,  as  a  mere  depositary  of 
his,  instructmg  the  defendant  to  deliver  them  to  the  plaintiff  on 
being  paid  $7  charges ;  being  $4  for  the  charges  of  the  express 
company,  and  $8  which  Mitchell  was,  by  the  agreement,  to  be 
paid  for  bringing  the  goods.  It  is  not  expressly  stated  in  the 
justice's  return,  that  Mitchell  paid  the  express  charges,  but  as 
no  question  ^>pear8  to  have  been  made  on  that  subject,  I  think 
the  justice  might  properly  conclude  that  Mitchell  did  pay  them ; 
and  that  it  must  be  intended,  if  necessary  to  siq)port  his  judg- 
moit,  that  the  justice  came  to  that  omclusioni  The  points  of 
the  counsel  on  both  sides,  submitted  to  us,  assume  that  Mitdiell 
advanced  tine  express  charges. 

The  only  evidence  of  a  conversion  of  the  goods  by  the  de- 
fendant is,  that  when  they  were  demanded  of  him  by  the  plain- 
tiff, he  said  there  was  a  matter  between  the  plaintiff  and  Mitchell 
which  must  be  settled  before  Ae  plaintiff  could  have  ihe  goods, 
not  specifying  what  the  matter  was-  It  is  inaisled  by  the 
pbuntiff 's  counsel  that  he  referred  to  the  $7,  and  liiat  at  the 
least  there  was  no  lien  finr  the  price  to  be  paid  Mitchell  for 
bringing  tiie  goods,  tiiere  bdng  no  agreement  to  that  effect,  and 
he  not  being  in  the  business  of  a  carrier,  and  that  therefore  the 
defendant  was  guilty  of  a  conversion,  by  refusing  to  deliver  un* 
less  that  sum,  in  addition  to  the  amount  of  the  express  charges, 
was  paid.  I  think  Mitchell  had  a  lien  on  the  goods  to  the  ex- 
tent of  his  advance  for  express  charges ;  that  he  took  the  place 
of  the  company  in  respect  to  their  lien ;  and  that  the  defendant 
1/n^i  retain  them  for  him  until  ihe  sum  advanced  was  repaid 
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or  tendered,  or  a  tender  was  dispensed  with  in  some  way  by  the 
defendant  It  is  not  pretended  that  payment  or  a  tender  was 
made,  and  I  think  the  evidence  does  not  warrant  the  position 
that  a  tender  was  dispensed  with.  There  was  no  plain  and  ex- 
plicit refusal  by  the  defendant  to  deliver  lyiless  more  than  the 
amoont  of  the  advance  was  paid.  The  language  used  by  him 
admits  of  a  construction  entirely  short  of  such  a  refusal,  and 
perfectly  consistent  with  his  legal  rights.  It  may  fiiirly  be 
limited  in  interpretation  to  Mitchell's  legal  lien.  And  it  was 
the  right,  if  not  the  duty,  of  the  justice,  in  the  circumstances  of 
the  case,  to  give  it  a  construction  &vorable  to  the  defendant. 
The  evidence  to  dispense  with  proof  of  a  tender,  when  such 
proof  would  otherwise  be  necessary  in  making  out  a  conversion, 
should  be  free  from  serious  doubt.  But  it  is  sufficient  in  this 
case  in  regard  to  this  subject,  to  say  that  here  was  a  fair  ques- 
tion of  fiust  for  the  justice,  and  that,  making  all  proper  intend- 
ments in  support  of  his  judgment,  it  must  be  intended  he  regarded 
the  evidence  on  that  point  insufficient.  The  court  cannot  dis- 
turb this  conclusion  of  the  justice. 

There  is  ground  to  infer  that  the  defendant  would  have  re- 
fused to  deliver  unless  the  whole  of  the  $7  was  paid,  but  it  was 
not  proved  that  he  did  so,  and  without  such  proof,  a  tender  of 
the  amount  of  the  lien  was  wanting,  in  order  to  a  conversion. 

According  to  the  foregoing  views  the  judgment  of  the  justice 
was  correct  Upon  what  ground  the  county  court  reversed  it, 
does  not  appear.  I  think  the  judgment  of  the  county  court 
should  be  reversed. 

[MomioK  Gknbral  Temm,  liaicb  5,  1866.  Mhmmj  WdUt  and  T.  J?. 
Stirtmg,  Juftioes.] 
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The  deftodantB  advertued  that  th^  would  reoeiye  proposals  until  a  specified  day, 
for  dearing,  grubbing,  grading  and  fencing  the  line  of  direct  rail  road  between 
Batavia  and  BuflSilo.  The  plaintiff  and  H.  submitted  proposals  ibr  doing  the 
work,  and  entering  into  a  written  oonlzact.  On  a  subsequent  day  the  directors 
of  the  defendants  had  a  meeting,  at  which,  for  want  of  time  to  examine  the 
various  proposals  which  had  been  made,  a  resolution  was  passed,  that  such 
proposals  be  referred  to  the  executive  committee  and  superintendent,  to  dose  a 
contract  wHh  such  of  the  persons  making  the  proposals,  and  upon  such  terms, 
as  they  should  consider  most  adyantageous  to  the  interests  of  the  company.  It 
did  not  appear  that  the  committee  ever  met  or  acted  upon  the  matter  thus  re* 
ftned  to  them.  HM  that  these  ftcts  were  not  suffident  to  prove  that  the 
plaintiff's  proposition  was  accepted,  or  that  a  contract  was  entered  into  between 
the  parties  for  the  doing  of  the  work ;  and  that  the  declarations  of  individual 
directors  of  the  defbndants,  made  immediately  after  the  dose  of  the  meeting  at 
whidi  the  propositions  were  submitted,  to  the  eflM  that  the  proposals  of  the 
.  plaintiff  and  H.  were  accepted,  were  not  competent  evidence  to  establish  thai 

flLCt 

The  dedarations,  or  acts,  of  a  director  in  a  corporation,  will  not  bind,  or  in  any 
manner  a£^l,  the  corporation,  unless  they  are  within  the  scope  of  his  ocdinaiy 
powers,  or  some  special  agency  relative  to  the  subject  ma^er. 

MOTION  for  a  new  trial,  on  exceptions  taken  at  the  ciiemi 
The  plaintiff  by  his  complaint  claimed  that  the  defendant 
on  or  about  the  first  of  April,  1851,  entered  into  a  contract  with 
the  plaintiff  and  Samuel  G.  Holden,  by  which  the  defendants 
employed  the  plaintiff  and  Holden  to  construct  the  defendants' 
rail  road  from  Batavia  to  Buffalo,  (except  furnishing  ties,  lay- 
ing down  of  the  rails  and  fencing,)  and  that  the  defendants  agreed 
to  pay  for  the  same,  a  certain  price,  which  was  specified  in  the 
complaint.  The  plaintiff  averred  a  readiness  to  perform  the 
contract  on  the  part  of  himself  and  Holden,  and  a  refusal  to 
allow  them  to  perform  the  contract,  on  the  part  of  the  defend- 
ants. The  interest  of  Holden  had  been  assigned  to  the  plain- 
tiff, and  the  latter  sought  to  recover  damages  for  the  non-per- 
formance of  the  contract  by  the  defendants.  On  the  trial  of 
the  cause,  the  plaintiff  proved  that  the  defendants,  in  December, 
1850,  published  a  notice  signed  by  the  secretary  of  the  comr 
pany,  inviting  proposals  for  dearinj^  grubbing  and  fendng  iho 
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direct  rail  road  between  Batavia  and  Buffalo.  That  on  the  15th 
of  Febmarj,  1851,  the  plaintiff  and  Holden  submitted  to  the 
directors  a  -written  proposal  for  doing  the  work  described  in  the 
notice.  This  proposal  was  set  out  at  length  in  the  complaint. 
The  concluding  paragraph  was  as  follows :  "  The  undersigned 
propose  to  the  Buffalo  and  Rochester  Rail  Road  Company,  to 
do  all  the  work  on  the  sections  above  specified,  to  which  prices 
are  affixed,  and  will  enter  into  a  written  contract  with  the  com- 
pany to  perform  the  work  according  to  the  directions  of  the 
engineer  of  said  company."  The  plaintiff  attempted  to  prove 
an  acceptance  of  this  proposition  by  the  defendant,  and  for  that 
purpose  gave  in  evidence,  under  objection,  the  declarations  of 
some  of  the  directora  of  the  company,  as  to  the  action  taken  on 
the  subject  by  the  board  of  directors,  at  a  meeting  of  the  board, 
held  in  Buffalo,  on  the  21st  of  February,  1851 ;  but  the  defend- 
ants introduced  the  secretary's  book  of  minutes  of  that  meetmg, 
from  which  it  appeared  that  the  proposition  was  not  accepted, 
but  that  it,  with  other  propositions,  was  referred  to  the  execu- 
tive committee,  with  authority  to  close  a  contract  with  such  of 
the  parties  proposing,  and  upon  such  terms,  as  the  conmiittee 
should  deem  most  advantageous  to  the  company.  There  was  no 
evidence  that  the  executive  committee  took  any  action  upon  the 
subject  The  defendant  moved  for  a  nonsuit,  which  was  grant- 
ed ;  and  the  plaintiff  excepted. 

/  H.  Marttndalej  for  the  plaintiff. 

S.  Mathewsj  for  the  defendants. 

By  the  Court,  T.  B.  Strong,  J.  The  defendants  advertised 
that  they  would  receive  proposals  until  a  specified  day,  for 
'^  clearing,  grubbing,  grading  and  fencing,  the  line  of  direct  rail 
road  between  Batavia  and  Buffalo."  The  plaintiff,  and  one 
Holden,  who  has  assigned  his  right  in  the  subject  of  the  action 
to  the  plaintiff,  employed  a  person  to  explore  the  line  of  the  road, 
who  did  so,  and  examined  the  maps,  plans,  profiles,  and  esti- 
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mates  of  the  defendants,  and  stated  the  result  of  his  examinar- 
tion  to  his  employers,  and  they,  on  the  day  named  in  the  adver- 
tisement, submitted  to  the  defendants  proposals  for  doing  the 
work,  and  entering  into  a  written  contract  to  perform  the  same. 
On  a  subsequent  day,  the  directors  of  the  defendants  had  a 
meeting  a%  Buffalo,  when,  for  want  of  time  to  examine  the  pro- 
posals which  had  been  made  in  pursuance  of  the  advertisementy 
a  resolution  was  passed,  that  ^^  such  proposals  be  referred  to 
the  executive  committee  and  superintendent,  to  close  a  contract 
with  such  of  the  persons  making  the  proposals,  and  upon  such 
terms,  as  they  shall  consider  most  advantageous  to  the  in- 
terests of  the  company."  This  resolution  was  proved  by  the 
plaintiff,  who  introduced  in  evidence  and  read  from  a  book  of 
the  defendants,  the  entries  of  the  proceedings  of  that  meeting. 
Within  a  short  period  after  the  meeting  the  plaintiff  and  Hol- 
den  went  to  the  office  of  the  defendants  at  BuffiJo  to  close  a 
contract,,  but  without  success ;  the  superintendent  making  ex- 
cuses that  certain  persons  were  absent.  It  was  not  proved  that 
the  executive  committee  and  superintendent  ever  met  or  acted 
upon  the  subject  of.  the  proposals.  These  facts  fidl  entirely 
short  of  sustaining  the  position  that  a  contract  was  entered  into 
between  the  defendants  and  the  plaintiff  and  Holden,  for  the 
doing  of  the  work.  The  proposition  of  the  latter  was  not  ac- 
cepted ;  the  directors  did  not  act  upon  it,  except  by  referring  it 
to  a  committee,  and  this  committee  did  nothing  in  relation  to  it. 
Evidence  was  given  on  the  part  of  the  plaintiffs,  under  objec- 
tion, of  the  declarations  of  individual  directors,  immediately  upon 
their  adjournment  at  the  meeting  referred  to,  that  the  proposals 
of  the  plaintiff  and  Holden  were  accepted,  in  part ;  but  as  it  does 
not  appear  that  those  directors  were  clothed  with  any  authority 
in  the  matter,  their  declarations  cannot  affect  the  defendants. 
The  declarations  or  acts  of  a  director,  will  not  bind,  or  affect  in 
any  manner,  the  corporation,  unless  they  are  within  the  scope  of 
his  ordinary  powers,  or  some  special  agency.  The  witnesses  do 
not  testify  that  all  the  directors  were  together  and  heard  what 
was  stated,  and  that  no  dissent  was  expressed.    But  if  the  tes- 
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timony  went  to  that  extent,  the  books  would  outweigh  andover* 
oome  the  force  of  oral  declarations  of  what  was  done  by  the 
directors  at  the  meeting. 

In  my  opinion  there  was  a  total  failure  to  establish  a  cause  of 
action;  and  the  nonsuit  was  right. 

Motion  for  a  new  trial  denied. 

[Monroe  General  Term,  March  5,  1855.    Johruon,   WeUes  and   T.  R, 
Strong^  Justices.] 


Snook  vs.  Fries. 

Wbere  a  reftree  does  not,  as  reqnired  by  ^  272  of  Che  code,  state,  in  his  repmi, 
the  fli«ts  Anind  aad  the  concliiaions  of  law  aeparateiiy,  the  raaiasion  should  ha 
■■Pitied  before  bringing  the  case  to  argument. 

In  such  a  case  an  order  will  be  granted,  on  the  application  of  either  party,  requir- 
ing the  referee  to  make  a  Airther  report  correcting  the  defect  in  the  first. 

Or,  the  court  may,  of  its  own  motion,  send  the  case  back  for  a  Airther  report. 

^e  plaintiff  agreed  with  the  defendant  to  make  for  the  latter  400,000  brick  dur- 
ing the  season  of  1853,  ibr  a  specified  sum  per  thousand,  which  the  defendant 
agreed  to  pay  as  &st  as  the  bricks  were  burned.  After  burning  one  kiln,  and 
before  completing  the  entire  Job,  he  abandoned  the  work,  and  sued  to  recover 
Ibr  what  he  had  done.  Beld^  that  a  fldl  performance  by  the  plaintiff  was  not  a 
condition  precedent  to  his  right  to  demand  payment;  but  that  as  soon  as  h< 
had  bomed  a  kiki  he  was  eotiUed  to  be  paid  therefor;  and  that  if  he  alter- 
wazds  left  the  job  and  refused  to  perform,  the  remedy  of  the  deiendant  was  by 
recouping,  or  bringing  a  cross-action^  for  the  damages  sustained  by  him. 

APPEAL  by  the  defendant,  from  a  judgment  entered  npon  the 
report  of  a  referee.  The  action  was  brought  to  recover  for 
burning  a  kiln  of  brick  for  tho  defendant,  under  a  written  agree- 
ment, by  which  the  plaintiff  covenanted  and  agreed  to  make  for 
the  defendant  a  certain  quantity  of  brick,  during  the  bride* 
making  season  of  1858,  at  $1.60  per  thousand;  the  payments 
to  be  made  as  fast  as  a  kiln  was  burned.  The  complaint  averred 
that  he  made  and  burned  for  the  defendant  a  kiln  of  good  mer- 
ehantable  brick,  amountmg  to  one  hundred  and  ninety-two  and 
Vol.  XIX.  40 
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one  quarter  thousand  of  brick,  and  that  he  had  fully  complied 
with  the  agreement,  on  his  part,  and  alleged  a  breach  by  the  de- 
fendant in  not  paying  the  price  stipulated,  for  the  burning  of 
the  brick.  The  complaint  also  contained  a  money  count,  for 
work  and  labor,  &c.  The  defendant,  by  his  answer,  set  up  a 
written  agreement  between  the  parties  substantially  as  set  out 
in  the  complaint,  and  alleged  a  failure  on  the  part  of  the  plain- 
tiff to  perform  the  contract  on  his  part,  in  that  he  had  not  burned 
the  400,000  brick  specified  therein ;  that  he  had  burned  but 
one  kiln,  and  that  in  an  improper  manner,  so  that  the  brick 
were  not  merchantable ;  and  alleged  that  after  burning  the  said 
kiln  the  plaintiff  abandoned  the  contract  and  refused  to  complete 
the  same,  whereby  the  defendant  had  sustained  damages  to  the 
amount  of  $300. 

The  cause  was  referred  to  a  referee,  who  reported  that  the 
plaintiff's  claims,  established  before  him,  amounted  to  $882.12, 
and  that  the  defendant  reduced  the  same  by  book  account  and 
matters  of  set-off,  ^mounting  to  $292.10.  He  therefore  reported 
in  favor  of  the  plaintiff  for  the  sum  of  $40.02. 

O.  RathbuHj  for  the  appellant. 

J.  JR.  CoXf  for  the  respondent. 

By  the  Court,  T.  B.  STaoNo,  J.  The  referee  has  not,  as  it 
was  his  duty  to  do  by  i  272  of  the  code,  stated  the  '^  fiicts  found 
and  the  conclusions  of  law  separately ;"  and  strictly  the  omis- 
sion should  haye  been  supplied  before  brmging  the  case  to  argu- 
ment. An  order  would  have  been  granted,  on  the  application 
of  either  party,  that  the  referee  make  a  further  report,  correct- 
ing this  defect  in  his  former  one.  In  many  instances  it  is  highly 
important  to  a  proper  disposition  of  the  case,  that  the  provision 
referred  to  should  be  complied  with ;  in  almost  all  a  compliance 
with  it  materially  lessens  the  kbor  in  reviewing  the  case ;  and 
the  court  will,  as  a  general  rule,  insist  upon  the  provision  being 
observed — of  its  own  motion  when  necessary,  sending  the  case 
back  for  a  further  report    In  the  present  case,  as  the  argument 
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was  proceeded  with  withoat  objection,  and  as  the  court  upon 
looking  carefully  into  the  evidence  can  decide  the  case  satisfac- 
torily to  itself,  it  will  not  at  the  present  stage  reqoire  a  farther 
report. 

By  the  contract  between  the  parties,  the  plaintiff  agreed  to 
make  for  the  defendant  400,000  good  merchantable  brick,  at  the 
yard  of  the  defendant,  dnring  the  brick-making  season  of  1858 ; 
to  lay  the  brick  into  kilns  in  a  proper  manner,  and  bum  the 
same  in  snch  a  way  that  the  brick  should  be  of  a  good  merchant- 
able character,  for  the  sum  of  $1.50  per  thousand,  to  be  counted 
in  the  kilns  before  burning ;  which  amount  was  to  be  paid  as 
fitst  as  a  kiln  was  burned.  The  defendant  agreed  to  fhrtish  the 
yard,  and  tools  for  making  the  brick,  and  necessary  materials 
fi>r  the  same,  at  his  yard,  and  to  do  some  other  things.  The 
plaintiff  agreed  to  make  and  bum  the  brick  as  fast  as  he  could, 
during  the  season.  One  item  of  the  plaintiff's  demand  in  this 
suit  is,  for  preparing  the  yard  by  removing  the  rubbish  and 
turf,  and  clearing  the  kiln  ground.  It  is  manifest  from  the -ref- 
eree allowing  evidence  in  support  of  this  item,  and  that  other- 
wise he  would  not  have  found  as  he  did  as  to  the  amount  of  the 
plaintiff's  claims  established  before  him,  that  about  $80  was 
allowed  the  plaintiff  for  that  work.  The  evidence  upon  which 
the  allowance  was  made  is,  that  about  the  18th  of  April,  1858, 
the  plaintiff  with  his  men  went  to  the  yard  and  performed  work 
up  to  about  the  Ist  of  May,  leveling  the  yard,  removing  turf, 
and  cleaning  it  of  rubbish ;  that  the  defendant  was  there  fre- 
quently, and  once  said  what  he  thought  would  be  for  the  best 
about  fixing  the  yard.  No  proof  was  given  of  any  request  by 
the  defendant  to  the  plaintiff  to  do  the  work,  or  any  recognition 
by  him  that  the  plaintiff  was  performing  the  work  on  his  account, 
or  that  the  defendant  did  or  said  any  thing  about  the  work,  ex- 
cept as  above  stated.  I  think,  upon  the  evidence,  the  item 
should  have  been  wholly  rejected.  Assuming  that  the  work 
done  legally  belonged  to  the  defendant  to  do,  the  plaintiff  gave 
a  practical  constmction  to  the  contract,  to  the  effect  that  it  was 
understood  by  the  parties  the  work  should  be  done  by  him,  by 
himself  without  notice  to  the  defendant,  or  request  from  the 
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defendant,  and  more  tban  two  weeks  before  the  season  for  mak* 
ing  brick  commenced,  yoluntarily  entering  on  and  completing 
the  work.  It  is  now  too  late  for  Him  to  change  his  ground  in 
regard  to  that  service.  But  I  am  inclined  to  think  that  every 
thing  done  by  the  plaintiff  embraced  in  the  item  under  consid- 
eration, is  £urly  included  within  what  he  undertook  to  do  by  his 
contract. 

There  is  no  evidence  that  the  plaintiff  was  employed  by  the 
defendant  to  build  the  shed,  the  building  of  which  formed  another 
item  of  claim,  and  unless  the  defendant  did  employ  him,  the  de- 
fendant is  not  liable  to  pay  for  the  work. 

The  defendant  objected  that  the  plaintiff  was  not  entitled  to 
recover  any  thing  for  making  and  burning  the  brick,  for  the 
reason  that  after  burning  the  kiln  in  question  he  abandoned  the 
contract  The  evidence  upon  which  the  objection  rests  is  this : 
one  witness  testified  that  the  defendant,  after  the  kiln  was  burnt, 
said  he  wanted  the  plaintiff  to  go  on  and  make  brick ;  that  he 
would  not  say  any  thing  about  the  bum  if  the  plaintiff  would 
go  on  and  make  brick ;  that  the  defendant  said  the  plaintiff  had 
got  mad  and  gone  away ;  that  the  kiln  had  not  then  been  open- 
ed ;  that  the  plaintiff  made  no  more  brick  after  this ;  that  the 
plaintiff  went  to  the  defendant  on  Sunday  morning  and  asked 
him  to  pay  for  brick  he  had  made,  and  the  defendant  said  he 
would  not  settle  with  him  unless  he  would  go  on  and  make  brick. 
There  is  no  conflicting  evidence  on  this  subject,  and  I  think  the 
&ir  conclusion  from  what  is  given  is,  that  the  plaintiff  abandoned 
the  work  before  the  time  when  he  called  for  payment  for  hia 
work,  as  above  stated.  But  a  full  performance  by  the  plaintiff 
was  not  a  condition  precedent  to  his  right  to  demand  payment. 
He  is  by  the  express  terms  of  the  contract  to  be  paid  for  making 
the  brick  as  fast  as  a  kiln  is  burned ;  and  aa  soon  as  he  had 
burned  a  kiln  he  was  entitled  to  be  paid  therefor.  If  he  has 
since  left  the  job,  and  refused  to  perform,  the  remedy  is  by 
recouping,  or  bringing  a  cross-action,  for  the  damages  sustained 
by  the  defendant.  {Sickles  v.  Patesan,  14  Wend.  257.)  Th« 
case  of  Johnson  v.  WygarU^  (11  Wend.  48,)  and  the 
thermn  referred  to,  are  not  applicable  to  this  case. 
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Upon  the  question  whether  the  brick  borned  were  merchant- 
able, the  evidence  is  soch  as  to  preclude  a  review  by  this  court 
of  the  decision  of  the  referee. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

[Monroe  General  Term,  March  6, 1855.  Johnson^  WelUs  and  T.  H,  Strong, 
Jiuaoes.] 


Gardner  vs.  Finlet  and  Garlinohouse. 

In  an  action  against  two  or  more  to  recoyer  damages  Ibr  wrougftiUy  detatning 
penonal  pn^wrty,  each  defendant  is  a  competent  witness  ibr  his  oo-deftndant. 

There  is  no  relaxation,  as'  between  a  mortgagor  who  has  erected  fixtures  on  the 
land,  subsequent  to  the  mortgage,  and  the  mortgagee,  of  the  general  rule  of 
the  oonmion  law  which  prevails  between  vendor  and  vendee,  that  whatever  is 
fixed  to  the  fireehold  thereby  becomes  part  of  It 

Therefore,  where  a  mortgagor,  subsequent  to  the  execution  of  the  mortgage  puts 
mschlneiy  and  other  flztures  into  a  mill  upon  the  mortgaged  premises,  the 
purchaser  of  the  premises,  at  a  ibreclosnre  sale,  will  acquire  title  to  the  fix- 
tures as  being  a  part  of  the  real  estate. 

By  the  severance  of  machmery  and  other  fixtures  from  a  mill,  the  same  becomes 
penonal  property,  and  the  owners  may  recover  damages  fiir  the  wrongfU  de- 
tention thereof. 

MOTION  by  the  defendants  for  a  new  trial,  upon  exceptions 
taken  at  the  trial.  The  action  w^  brought  against  the  de- 
fendants jointly  for  wrongfully  detaining  personal  property  from 
the  poesessicm  of  the  plaintiff.  There  was  no  claim  for  a  wrong- 
ful taking.  The  property  consisted  of  mill  stones,  eonveyerSi 
water  wheels,  saws,  and  other  machinery  belonging  to  and  used 
in,  the  Bates  mills,  at  the  foot  of  Caaandaigua  lake.  The 
plaintiff  purchased  the  Bates  mills,  on  the  20th  of  Ifoyemberi 
1852,  at  a  sale  thereof  on  the  foreclosure  of  a  mortgage  ez- 
exected  by  the  defendant  Gkurlinghouse  to  one  Alfred  B.  Field, 
and  still  owned  the  same.  The  property  in  question  was  put 
i&ta  the  mill,  by  Qarlin^ouse,  previous  to  the  plaintiff's  pur- 
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chase  of  tbe  premises.  The  plaintiff  claimed  title  to  it  as  hay- 
iog  by  amiezation,  become  part  of  the  real  estate,  and  as  such 
subject  to  the  mortgage,  and  as  being  therefore  embraced  in  his 
purchase  at  the  foreclosure  sale.  The  property  was  taken  from 
the  mills,  by  the  defendants,  on  the  25th  of  March,  1858.  It 
was  returned  about  the  12th  of  April,  though  it  was  not  all  put 
back  in  its  place  before  the  27th  or  28th  of  that  month.  The 
plaintiffs,  under  objection,  proved  that  the  expense  of  taking  the ' 
property,  by  the  sheriff,  and  putting  it  back  in  the  mills,  was 
about  $125 ;  and  that  the  loss  from  the  property  being  away, 
could  not  have  been  less  than  $3  per  day.  The  defendants 
offered  in  eyidence  a  quitclaim  deed  of  a  portion  of  the  Bates 
mill  property,  including  the  mills,  from  Ghurlinghouse  to  L.  W. 
Smith,  dated  May  22, 1852,  and  offered  to  proye  that  from  and 
after  the  date  of  that  conyeyance  Garlinghouse  occupied  the 
premises  as  the  tenant  of  Smith,  and  that  the  articles  of  prop- 
erty claimed  by  the  plaintiff  were  put  into  the  mills  by  Garling- 
house while  holding  as  such  tenant,  and  for  his  own  use  and 
benefit ;  and  insisted  that  the  rights  of  the  defendants  should 
be  determined  by  the  rules  applicable  to  the  relation  of  kndlord 
and  tenant.  The  court  excluded  the  eyidence,  saying  it  should 
hold  the  defendants  to  the  rule  as  between  mortgagor  and  mort- 
gagee.   The  defendants'  counsel  excepted. 

The  defendants'  counsel  offered  Mathew  Finley,  one  of  the 
defendants,  as  a  witness,  to  proye  that  at  the  time  this  action 
was  commenced  he  was  the  sole  owner  and  possessor  of  the  prop- 
erty in  question,  and  tiiat  the  defendant  Garlinghouse  had  then 
no  interest  in  the  same  as  owner  or  possessor  or  otherwise. 
The  plaintiff's  counsel  objected  to  the  admissibility  of  the  de- 
fendant as  a  witness  for  any  purpose,  and  the  court  sustained 
the  objection,  and  the  defendants'  counsel  excepted.  The  de- 
fendants' counsel  also  offered  the  defendant  Garlinghouse,  as  a 
witness,  for  a  similar  purpose,  and  also  offered  each  of  the  de- 
fendants as  a  witness  in  the  cause  generally  for  the  other 
defendant.  The  plaintiff's  counsel  objected  that  neither  of  the 
defendants  could  be  a  witness  for  the  other.  His  honor  the 
justice  decided  that  the  defendjants  could  not  proye  a  sale  from 
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one  to  the  other  to  defeat  the  action,  and  that  they  were  each 
incompetent  as  witnesses  in  the  cause ;  and  the  defendant's 
counsel  again  excepted.  The  proofs  being  closed,  the  defend- 
ants' counsel  objected  and  insisted  that  the  plaintiff  had  proved 
no  title  to  the  property  in  question,  and  especially  to  the  patent 
mill,  and  the  buzz  saws  and  machinery  put  in  the  new  building 
by  the  defendant  Grarlinghouse,  and  that  the  plaintiff  was  not 
therefore  entitled  to  recover  in  the  action  for  the  said  property, 
or  any  part  thereof.  But  the  court  overruled  the  objection,  and 
held  that  the  plaintiff  was  entitled  to  recover  for  all  the  prop- 
erty described  in  the  complaint,  except  the  two  pairs  of  scales 
and  the  saw  mill  bars,  which  he  held  to  be  personal  property ; 
to  which  ruling  as  to  the  scales  and  the  mill  bars  plaintiff's  coun- 
sel excepted,  and  to  which  said  ruling  and  decision  the  defendants' 
counsel  a^ain  excepted.  The  jury  then,  under  the  direction  of 
the  court,  found  for  the  plaintiff  against  the  defendants,  for  all 
the  property  mentioned  in  the  complaint,  except  the  two  pairs 
of  scales  and  the  mill  bars,  and  they  assessed  the  value  of  the 
same  at  $994,  with  $175  damages  for  detention  and  expense 
of  replacing  the  same,  and  assessed  the  value  of  the  property 
excepted  at  sixty-four  dollars. 

E.  O.  Laphamj  for  the  plaintiff. 

&  Y.  R.  MaUory^  for  the  defendants. 

By  the  Courts  T.  R.  Strong,  J.  According  to  the  recent 
decision  of  the  court  of  appeals  in  Beat  v.  Finchj  (1  Kertianj 
128,)  each  of  the  defendants  was  a  competent  witness  for  the 
other,  and  when  offered  generally  should  have  been  received. 

It  is  quite  clear  that  the  admission  of  evidence  of  the  expense 
of  replacing  the  property  in  the  mill  was  error.  The  evidence 
must  have  been  allowed  upon  the  idea  that  the  severance  of  the 
property  from  the  building  was  part  of  the  cause  pf  action,  and 
that  it  was  proper  to  consider  the  expense  of  replacing  it,  in 
ascertaining  the  damages  occasioned  by  that  act.  But  this 
view  was  a  mistaken  one.    Although  the  plaintiff  claims  title 
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to  the  property  as  having  by  annexation  become  part  of  the  real 
estate,  and  as  such  subject  to  his  mortgage,  and  as  being  there- 
fore embraced  in  his  purchase  of  the  mortgaged  premises  at 
the  sale  in  the  foreclosure  suit,  he  in  this  action  treats  the 
property  as  merely  personal,  and  only  complains  of  an  injury 
in  respect  to  it  as  sucL  His  position  is  that  the  property  be- 
longed to  him  as  part  of  the  realty ;  that  by  its  seyerance  and 
remoyal  it  became  personal ;  that  the  defendants  wrongfully 
detain  it  as  such ;  and  he  asks  that  he  may  have  possession  r>{ 
the  property,  and  damages  for  the  detention.  The  cause  of  ac- 
tion is  the  wrongfol  detention  after  the  property  became  per- 
sonal. No  complaint  is  made  of  the  act  of  severance  and 
removal,  whereby  the  character  of  the  property  was  changed 
from  real  to  personal ;  nor  are  any  damages  claimed  for  that  act. 
The  plaintiff  might  have  made  that  the  subject  of  an  action,  but 
it  would  have  been  an  action  analogous  to  the  old  action  of  tres- 
pass for  an  injury  to  real  estate ;  a  very  different  action  from 
the  present.  The  evidence  in  question  was  acted  upon ;  the 
expense  was  allowed  by  the  jury  as  part  of  the  damages. 

I  am  inclined  to  think  it  was  properly  held  at  the  trial,  that 
the  plaintiff  acquired  title  to  the  property,  as  part  of  the  real 
estate  as  to  him,  by  the  purchase  of  the  real  estate  at  the 
foreclosure  sale.  The  principle  of  the  cases  of  Winslow  v. 
The  Merchants'  Ins.  Co.  (4  Metcalfe  306,)  and  Butler  v. 
P^^i  0  ^'  ^^0  Appoftirs  to  be  directly  applicable.  It  is, 
that  there  is  no  occasion  for,  and  therefore  is  no  relaxation 
as  between  a  mortgagor  who  has  erected  fixtures  on  the  land, 
subsequent  to  the  mortgage,  and  the  mortgagee,  of  the  general 
rule  of  the  common  law,  that  whatever  is  fixed  to  the  freehold 
becomes  thereby  part  of  it ;  the  same  rule  which  prevails  be- 
tween vendor  and  vendee.  There  is  one  feature  in  the  present 
case  not  existing  in  those,  but  it  does  not,  as  I  think,  affect  the 
application  of  the  principle.  The  mortgagor  in  this  case  exe- 
cuted a  quitclaim  deed  of  the  land  before  the  property  in  dispute 
was  placed  in  the  mill ;  but  it  was  done  under  an  agreement  by 
which  he  was  int^ested  to  enhance  the  value  of  the  land,  and 
make  the  avails  of  the  sale  of  it  as  much  as  possible.    I  think 
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the  property  was  8o  attached  to  the  building  as  to  bring  it 
within  the  general  rnle  referred  to. 

There  is  another  class  of  cases  which  appear  to  me  decisive 
in  support  of  the  plaintiff's  title.  In  Lane  v.  King^  (8  Wend. 
584,)  the  mortgagee  who  had  purchased  the  premises  at  the 
sale  in  a  foreclosure  suit,  was  held  entitled,  as  against  the  ten- 
ant of  the  mortgagor,  under  a  lease  subsequent  to  the  mort- 
gage, to  crops  of  grain  growing  on  the  mortgaged  premises  at 
the  time  of  the  sale.  {See  also  Aldrich  v.  Reynolds,  1  Barb. 
Ch.  Rep.  618 ;  Skepard  v.  Philbrick,  2  Denio,  174 ;  Gillett  v. 
Balcom,  6  Barb.  370.) 

The  property  became  personal  by  the  severance.  {Morgan 
V.  Varick,  8  Wend.  587,  and  cases  cited.)  And  the  evidence 
of  a  wrongful  detention  by  the  defendants  jointly,  was  abundant. 

A  new  trial  must  be  granted,  with  costs  to  abide  the  event 

[Monroe  Genbbal  Term,  March  6,  1855.  Johnson,  Welles  and  T.  R. 
Sirong,  Justices.] 


Wagener  and  wife  vs.  Bill  and  wife. 

(The  presumption  of  coercion,  which  the  law  raiaee  where  a  crimmal  act  is  com- 

*  \    mitted  by  a  married  woman  in  the  presence  of  her  husband,  is  only  prima 

yVM/<  X/A.'       /««'«,  and  like* other  presumptions,  may  be  repelled. 

g^^^.'ir  ^^  .  fWhere  the  evidence,  in  an  action  against  husband  and  wife  fbr  an  assault  and 
'  *^  '  "^'^ '    1     battery,  shows  clearly  that  the  wife  was  the  principal  and  only  offender,  the 

l-vvwt  L  m.i^ ' Jtv/**  ^^ovMi  at  least  be  submitted  to  the  jury. 

rvv  #  U-  Cov-*^  g^j^lj  ^  ^jj^^  .^  jg  competent  to  convict  the  husband,  and  acquit  the  wife  if  she 
is  exempt  from  liability  by  reason  of  the  coercion  of  her  husband,  or  for  any 
other  cause.  It  is  therefore  erroneous  to  nonsuit  the  plaintiff,  as  to  both  de- 
fendants, on  account  of  the  exemption  of  the  wife. 

APPEAL  from  the  Steuben  county  court.  The  action  was 
commenced  in  the  county  court,  and  was  for  an  assault  and 
battery  committed  by  the  defendant,  Catharine  Bill,  upon  the 
plaintiff,  Mary  Wagener.  The  answer  of  the  defendants  denied 
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the  assault  and  battery  charged,  and  secondly,  set  up  the  de- 
fense of  son  assavlt  demesne.  The  trial  came  on  in  the  court 
below  in  February,  1854,  when  the  plainti£fs  introduced  ^  a 
witness  Mary  Hart,  who  testified  as  follows :  "I  live  in  Cohoc- 
ton  and  know  the  parties  to  this  action ;  I  am  the  plaintiff's 
daughter ;  I  recollect  a  difficulty  between  Mrs.  Bill  and  mother; 
it  will  be  a  year  next  May ;  mother  is  one  of  the  plaintiffs ;  it  !) 
was  at  the  plaintiff's  house  one  Wednesday  about  6  or  7  o'clock 
P.  M.  The  defendants,  Mr.  and  Mrs.  Bill,  came  into  the  plain- 
tiffs' house ;  Mr.  Bill  went  across  the  room  and  sat  down  in  a 
chair  ;  Mrs.  Bill  was  then  standing  at  the  door.  They  did  not 
knock  at  the  door  when  they  came  in.  Bill  asked  mother  where 
Mr.  Wagoner  was,  and  mother  said  he  was  not  at  home ;  was  in 
the  woods  at  work.  Mr.  Bill  then  said  he  wanted  to  see  father, 
and  he  then  asked  mother  what  it  was  about  the  buggy  ride  with 
fftther  and  Mrs.  Bill ;  he  asked  mother  if  she  knew  any  thing 
about  the  buggy  ride,  and  she  said  she  did.  Mrs.  Bill  yet  stood 
by  the  door.  Mother  told  Mrs.  Bill  she  knew  surely  about  the 
buggy  ride ;  Mrs.  Bill  said  that  is  not  so.  Mother  said,  ask 
my  children,  they  were  all  here  when  you  asked  Wagoner  for 
the  buggy  ride.  Mrs.  Bill  said,  you  are  a  liar,  and  you  want 
your  children  to  lie  too.  Mother  said  it  was  so,  and  then  Mrs. 
Bill  called  mother  a  whore.  Mrs.  Bill  kept  on  talking  and  call- 
ing mother  a  whore  and  other  nasty  names.  Mother  said,  if 
you  talk  so,  go  out  of  doors,  and  not  talk  so  in  my  house  before 
the  children ;  the  small  children  were  present.  Mrs.  Bill  said 
she  would  go  out  when  she  was  a  mind  to,  and  not  before,  and 
then  Mrs.  Bill  came  further  in  the  room,.and  called  mother  a  whore 
again.  Mother  then  opened  the  door  and  told  Mrs.  Bill  to  go 
out  doors  and  not  talk  so  in  the  house.  Then  Mr.  Bill  got  up 
and  went  out  the  door,  and  Mrs.  Bill  started  to  go  out  after  him ; 
then  at  the  door  as  she  was  a  going  out  after  her  husband,  she 
turned  around  and  struck  mother  in  the  face  and  pushed  her 
back,  and  then  went  out  after  her  husband.  When  they  got  as 
far  as  the  stoop,  Mrs.  Bill  spoke  to  her  husband  and  wanted  to 
know  why  he  did  not  say  something  to  mother ;  mother  said 
that  is  enough  now,  and  Mr.  Bill  then  called  mother  a  whore. 
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Mrs.  Bill  then  slapped  her  hands  and  said,  that  is  right.  When 
Mrs.  Bill  came  to  the  house  she  shut  the  door  and  stood  near  it. 
Our  people  then  lived  in  Wayland,  about  a  mile  from  Bill's." 

Elizabeth  Wagoner,  another  witness  for  the  plaintiffs,  testi- 
fied to  substantially  the  same  facts  as  the  witness  Mary  Hart, 
and  the  plaintiffs  thereupon  rested. 

The  defendants,  by  their  counsel,  moved  for  a  nonsuit,  on  the 
ground  that  the  assault  and  battery  having  been  committed  by 
the  wife  in  presence  of  the  husband,  the  presumption  was  that 
the  act  was  done  through  fear  and  compulsion  of  the  husband, 
and  the  wife  not  liable,  and  therefore  the  action  should  have  been 
brought  against  the  husband  alone,  and  not  against  the  husband 
and  wife  jointly.  The  court  decided  that  the  action  would  not 
lie  against  the  hiisband  and  wife  jointly ;  to  which  decision  and 
ruling  the  plaintiff's  counsel  excepted.  The  plaintiff's  counsel 
then  requested  the  court  to  submit  the  question  to  the  jury 
whether  the  assault  and  battery  was  committed  through  fear  and 
coercion  of  the  husband,  or  voluntarily.  But  the  court  refused  so 
to  dO)  and  the  plaintiff's  counsel  excepted.  The  plaintiffs  by  their 
counsel  then  requested  the  court  to  discharge  the  defendant  Cath- 
arine Bill  and  let  the  action  proceed  against  her  husband,  the  de- 
fendant, John  Bill,  which  the  court  refused  to  do,  and  the  plaintiffs 
by  their  counsel  excepted.  No  further  evidence  being  offered 
by  either  party,  the  plaintiffs  were  nonsuited,  and  the  plaintiffs 
excepted.  Judgment  was  entered  in  the  county  court,  upon  the 
nonsuit,  for  $96.26  costs  of  the  defense.  From  this  judgment 
the  plaintiffs  appealed. 

McDoweU  4*  Spooner,  for  the  appellants. 

Z>.  W.  Noyes  for  the  respondents. 

By  the  Ccurt^  Welles,  J.  -  It  is  an  established  general  doc- 
trine that  a  married  woman  is  not  punishable  for  committing  a 
crime  in  the  presence  of,  and  by  the  command  or  coercion  of  her 
husband.  The  rule,  however,  does  not  extend  to  such  offenses 
as  are  mala  in  se  and  prohibited  by  the  laws  of  nature,  or 
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For  both  of  the  foregoing  reasons  we  think  the  judgment 
Bhonld  be  reversed,  and  a  new  trial  ordered  in  the  county  court ; 
with  costs  to  abide  the  event. 

Ordered  accordingly. 

[Monroe  General  Term,  March  5,  1855.  Johnson^  Welles  and  T.  R. 
Strong,  Justices.] 


Elliott  vs.  Dudley  and  Bass,  survivors  of  De  Witt. 

One  partner  cannot,  by  his  acts  or  admissions,  bind  his  copartners,  without  their 

assent,  for  an  individual  debt  of  his  own. 
Where  a  partner  makes  a  note  in  his  own  name,  indorses  it  in  the  name  of  the 

copartnership  firm,  and  turns  it  out  in  payment  of  an  individual  debt  previously 

existing,  to  a  poraon  who  takes  it  with  notice  of  the  circumstances,  the  indorsee 

is  not  a  bona  fide  holder. 
To  render  the  firm  liable,  under  such  circumstances,  where  theie  has  been  no 

previous  tisage  to  justify  such  a  use  of  the  partnership  name,  their  subsequent 

assent  must  be  proved. 
Proof  of  knowledge  of  the  transaction,  on  their  part,  alter  it  has  taken  place,  and 

nothing  more,  is  no  proof  of  assent 
They  are  not  bound  to  deny  their  liability,  until  prosecuted  as  indorsers. 

MOTION  on  the  part  of  the  plaintiff,  for  judgment  upon  a 
verdict  in  his  favor,  taken  subject  to  the  opinion  of  the  court 
upon  a  case. 

The  action  was  brought  to  recover  the  amount  due  upon  a 
promissory  note  in  the  words  and  figures  following : 

''Buffalo,  July  10, 1S51. 
Ten  months  after  date,  I,  the  subscriber,  of  Buffalo,  state  of 
New  York,  promise  to  pay  to  the  order  of  De  Witt,  Dudley  & 
Co.,  eight  hundred  dollars,  at  the  Commercial  Bank  of  Bochea- 
ter,  with  interest,  value  received. 

James  V.  De  Witt." 
(Indorsed)  "  De  Witt,  Dudley  &  Co." 

At  the  trial,  which  came  on  at  the  circuit  held  in  the  county 
of  Monroe,  in  April,  1854,  it  was  proved  that  the  note  and  the 
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indorsement  were  made  and  ezecnted  at  the  date  thereof  by 
James  V.  De  Witt,  who  was  then  one  of  the  copartnership  firm 
of  De  Witt,  Dudley  &  Co.,  which  consisted  of  said  De  Witt  and 
these  defendants ;  that  they  were  engaged  in  the  business  of 
casting  stoves  and  iron  ware,  and  vending  hardware  and  stoves 
at  a  stove  warehouse  kept  by  them  in  the  city  of  Buffalo.  That 
De  Witt  died  after  the  commencement  of  this  action.  That  the 
note  was  duly  presented,  at  the  proper  time  and  place,  for  pay- 
ment, and  payment  refused,  and  that  due  notice  was  thereupon 
given  to  the  indorsers.  The  other  material  &cts  are  stated  in 
the  opinion  of  the  court. 

J.  H.  Martindale,  for  the  plaintiff. 

A.  SenDin^  for  the  defendants. 

By  the  Court,  Welles,  J.  The  note  in  question  was  given 
by  De  Witt  for  a  separate  pre-existing  debt  of  his  own,  with 
which  it  does  not  appear  the  defendants  Dudley  and  Bass  had 
any  connection.  The  note  was  made  by  De  Witt  to  the  order 
of  De  Witt,  Dudley  &  Co.,  a  copartnership  firm  consisting  of 
the  defendants  Dudley  and  Bass  and  the  said  De  Witt,  and  at 
the  same  time  De  Witt  indorsed  the  note  with  the  name  of  the 
said  firm.  There  is  no  legal  evidence  tending  to  show  that  at 
the  time  such  indorsement  was  made  by  De  Witt,  he  was  author- 
ized by  his  partners  or  either  of  them  to  do  so,  or  that  they 
.knew  of  it  at  the  time  it  was  done.  On  the  contrary,  it  appears 
that  they  were  not  present  at  the  transaction.  The  evidence 
that  when  Kelly,  the  plaintiff's  clerk  and  agent,  inquired  if  De 
Witt  would  have  the  right' to  indorse  the  firm  name,  De  Witt 
replied  that  such  was  the  understanding  between  him  and  his 
partners,  was  clearly  inadmissible,  and  must  now  be  excluded 
from  consideration.  It  is  impossible  for  one  partner,  by  his  acts 
or  admissions,  to  bind  his  copartners  without  their  assent,  ex« 
press  or  implied,  for  an  individual  debt  of  his  own.  The  plain- 
tiff does  not  occupy  the  position  of  a  bona  fide  indorsee,  because 
the  case  shows  that  the  note  was  taken  by  his  clerk  and  agent 
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for  a  debt  previously  existing,  and  owing  by  De  Witt  to  the 
plaintiff. 

Tb^  case,  thns  &r  stated,  entirely  fails  of  showing  any  liabil- 
ity on  the  part  of  the  defendants  Dudley  and  Bass  to  the  plain- 
tiff, on  the  note.  There  are  other  facts,  however,  upon  which 
the  plaintiff  claims  that  these  defendants  subsequently  ratified 
the  use  of  the  firm  name  as  indorsed  upon  the>note. 

The  only  facts  in  the  case  in  addition  to  those  above  stated,  of  any 
importance,  are  that  at  the  time  of  giving  the  note,  the  said  firm  of 
De  Witt,  Dudley  &  Co.  were  engaged  in  the  business  of  casting 
stoves  and  iron  ware  and  vending  hardware  and  stoves,  at  a  stove 
warehouse  kept  by  them  in  the  city  of  Buffalo.  That  the  note 
in  question  was  made  and  executed  at  the  place  of  business  of 
the  defendant  in  Buffalo  and  delivered  to  James  H.  Kelly,  the 
clerk  and  agent  of  the  plaintiff,  for  the  .plaintiff.  That  neither 
Dudley  nor  Bass  were  present,  but  the  book-keeper  of  De  Witt, 
Dudley  &  Co.  was  present.  That  the  note  was  immediately  en- 
tered in  the  bill-book  of  the  said  copartnership  and  charged  on 
the  books  of  the  copartnership  to  De  Witt  individually  by  the 
book-keeper ;  at  the  same  time  Kelly  took  De  Witf  s  due-bill  to 
the  plaintiff  for  $888,  payable  in  castings  at  the  furnace  of  the 
defendants  for  a  previous  debt,  being  the  balance  of  the  same 
debt  for  which  the  note  in  question  was  given.  That  the  de- 
fendant Bass  returned  to  Buffalo  in  the  same  week,  and  the 
defendant  Dudley,  in  five  or  six  weeks  thereafter,  and  when  they 
returned  they  attended  personally  at  the  store  where  the  note 
was  made  and  the  books  of  the  copartnership  were  kept  in  which 
said  note  was  entered  and  charged  as  aforesud.  The  partner- 
ship was  dissolved  November  18th,  1851. 

In  all  this  there  is  certainly  no  positive  evidence  of  assent 
on  the  part  of  Dudley  and  Bass,  and,  we  think,  nothing  from 
which  a  jury  would  have  been  justified  in  implying  one.  The 
transaction  is  isolated,  entirely  unconnected  with  any  other  of  a 
similar  character.  There  is  no  evidence  of  any  usage  or  course 
of  dealing  of  the  firm  of  De  Witt,  Dudley  &  Co.  upon  which 
such  an  implication  could  be  founded.  Assuming  that  a  jury 
would  be  justified  in  the  inference  that  when  Dudley  aiid  Bass 
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returned  and  attended  personally  at  the  store  where  the  books 
containing  the  entry  and  charge  of  the  note  in  question  were 
kept,  saw  such  entry  and  charge,  and  thus  became  acquainted 
with  what  had  been  done,  it  does  not,  as  we  think,  tend  to  estab- 
lish their  assent  to  the  use  of  the  partnership  name  upon  the 
note,  by  De  Witt.  Such  assent  is  an  a£Srmative  fact,  without 
which  there  is  no  pretense  for  a  recovery,  and  which  the  plaintiff 
is  bound  to  prove.  Proof  of  knowledge  of  the  transaction  on 
the  part  of  Dudley  and  Bass  after  it  had  taken  place,  and  noth- 
mg  more,  is  no  proof  of  assent.  Instead  of  their  being  bound  to 
disown  their  liability,  as  contended  for,  the  plaintiff  was  bound 
to  secure  their  assent  to  what  De  Witt,  their  partner,  had  done 
in  reference  to  the  note,  before  he  can  ask  to  have  them  charged 
with  the  payment  of  it.  There  was  no  liability  for  them  to  dis- 
own, and  nothing  appears  to  have  taken  place  to  estop  them  from 
denying  it  when  prosecuted.  The  case  of  Oansevoort  v.  WU- 
liamsj  (14  Wmid,  18S,)  is  very  much  relied  upon  by  the  plain- 
tiff's counsel.  In  that  case,  it  will  be  seen  that  after  evidence 
had  been  given  on  the  part  of  Johnson,  who  was  sought  to  be 
charged  as  a  partner  of  Williams,  sufficient  to  show  that  the  note 
was  made  by  the  latter  for  an  individual  debt  of  his  own,  the 
case  proceeds  to  state,  that  '*  upon  these  fa^ts  being  shown  on 
the  part  of  Johnson,  who  alone  defended  the  suit,  a  mass  of  tes- 
timony was  introduced  by  the  plaintiff  from  which  he  contended 
that  the  cissetU  of  Johnson  to  the  giving  of  the  note  by  Williams, 
in  the  partnership  name,  might  be  implied  by  the  jury."  The 
evidence  on  the  subject  of  Johnson's  assent  is  not  stated,  except 
so  fiur  as  can  be  gathered  from  the  opinion  of  the  court.  Nel- 
son, justice,  in  delivering  the  opinion,  says  amoug  other  things, 
''It  is  however  contended  by  him  [the  plaintiff]  that  there  is 
evidence  of  cissent  by  Johnson,  either  express  or  implied.  We 
have  seen  nothmg  like  express  assent,  but  we  cannot  say  the 
jury  erred  inimplying  assent,  from  the  facts  and  circumstances  of 
the  case.  Williams'  course  of  businesis,  and  which  appeared  upon 
the  books  of  the  firm,  to  which  Johnson  had  access,  was  to  pay  his 
private  debts  out  of  the  proceeds  of  the  firm.  This  indeed  must 
have  been  expected,  because  he  brought  into  it,  all  his  old  stock 
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on  hand,  and  debts  dae  to  him,  as  fast  as  collected.  Johnson 
paid  nothing.  It  further  appeared  that,  in  a  few  instances,  the 
paper  of  the  firm  was  giyen  for  his  private  liabilities,  under  cir- 
.  cumstances  that  might  justify  the  inference  of  knowledge  on  the 
part  of  Johnson.  There  is  also  evidence  that  during  a  part  of 
the  period  of  the  partnership  Johnson  was  in  constant  attend- 
ance at  the  store,  participating  in  the  business  of  it."  Here,  it 
will  be  perceived,  there  was  not  only  knowledge  on  the  part  of 
Johnson,  but  evidence  of  usage,  and  a  course  of  business  by 
Williams,  with  Johnson's  knowledge,  from  which  Johnson's  as- 
sent might  fairly  be  implied;  all  which  is  wanting  in  the 
present  case. 

The  theory  upon  which  one  partner  may  bind  his  copartners 
by  the  use  of  the  partnership  name  upon  commercial  paper,  or 
other  parol  contracts,  is  that  a  confidence  is  reposed  which 
amounts  to  a  power  or  authority  to  each  partner  to  bind  the  firm 
by  contracts  in  matters  relating  to  the  business  of  the  partner- 
ship. But  this  power  is  circumscribed  and  limited  to  contracts 
within  the  scope  of  the  partnership  business.  The  power  does 
not  exist  beyond  such  transactions,  although,  for  reasons  of  pub- 
lic policy,  in  the  case  of  commercial  paper  in  the  hands  of  bofia 
fide  holders,  the  partners  will  all  be  held  liable,  where  the  part- 
nership name  has  been  used,  without  reference  to  the  question 
whether  the  paper  was  made  in  the  course  of  the  partnership 
business,  or  on  account  of  an  individual  member  or  otherwise. 

Where  one  member  of  the  partnership  uses  the  name  of  the 
firm,  he  assumes  to  exercise  power  for  his  copartners.  If  he 
acts  without  such  power  at  the  time,  it  is  nevertheless  competent 
for  the  other  members  of  the  firm  afterwards  to  ratify  what  had 
been  done  in  their  name  without  authority,  and  thus  bind  the 
firm,  on  the  same  principle  that  a  principal  may  always  confirm 
an  unauthorized  act  of  his  agent.  But  simply  giving  evidence 
to  raise  the  presumption  of  knawledffe  that  the  act  had  been 
done  in  his  name  although  without  his  authority,  can  never 
amount  to  proof  of  a  ratification.  And  that  was  all  that  was 
done  in  this  case.  The  rtUifkaiion  of  an  unauthorized  act  is  the 
thing,  and  the  only  thing  which  creates  the  obligation ;  and  to 
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saj  that  knowledge  simply,  without  any  thing  else,  in  the  case 
supposed,  creates  an  obligation,  would  be  carrying  the  doctrine 
beyond  any  precedent,  and  would  be  unsupported  by  any  just 
principle. 

We  think,  for  these  reasons,  there  should  be  judgment  for  the 
defendants* 

Ordered  accordingly. 

[MoNROB  Okkkril  Tcrm,  March  6, 1856.   Jchiuon,  WiUs  and  T.  R.  Strong, 
Juatioea.] 


Harrower  vs.  Heath  and  Cole. 

Bja  parol  agreement  between  the  plaintiff  and  H.  and  0.  the  finmer  rented  to 
the  latter  a  fiirm,  for  one  year,  H.  and  C.  agreeing  to  pay  one  half  of  the  pro- 
ducts of  the  Arm,  by  way  of  rent  After  the  crops  were  put  in,  0.  and  one 
G.  applied  to  the  plaintiff  fbr  his  consent  that  O.  should  buy  C.'s  interest  in 
the  crops,  and  take  his  place  under  the  lease,  and  work  the  land.  The  plain- 
tiff consented  to  the  substitution  of  G.  fi>r  C,  and  subsequently,  in  yarious 
ways,  recognized  and  ratified  the  arrangement.  Hdd  that  this  was  a  valid 
arrangement,  bfaiding  upon  all  the  parties  to  it,  and  that  its  efibct  was  to  release 
ft.  from  all  liability  or  obligation  to  the  plaintiff,  under  the  original  agreement 

HM  eUso,  that  by  the  original  agreement  the  plaintiff  and  H.  and  C.  became  ten- 
ants in  common  both  of  the  fium  and  of  the  crops,  &c.  until  G.  was  substituted 
in  the  place  of  C. ;  and  that  after  the  substitution  the  tenancy  in  common  con- 
tinued between  the  plaintiff  and  H.  and  G.  to  the  end  of  the  year. 

Where  there  is  a  technical  informality  in  the  method  of  claiming  a  set-off,  in  an 
answer,  the  court  may,  after  Judgment,  permit  the  answer  to  be  amended, 
under  (  178  of  the  code,  so  that  it  shall  present  the  daim  of  set-off  in  proper 
foim. 

APPEAL  from  a  judgment  entered  on  the  report  of  a  sole 
referee.  The  action  was  brought  upon  a  parol  agreement 
between  the  plaintiff  and  the  defendants,  whereby,  as  the  first 
coont  of  the  complaint  stated,  the. plaintiff  agreed  to  let  and 
rent  to  the  defendants  a  certain  farm  of  about  one  hundred 
acres,  situated  in  the  town  of  Painted  Post,  in  the  county  of 
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Steuben,  for  one  year  commencing  the  first  day  of  April,  1851. 
The  defendants  were  to  cnltivate  the  farm  in  a  farmerlike  manner, 
to  the  best  of  their  skill  and  ability,  at  their  own  cost  and 
charges,  and  to  keep  the  old  fences  in  repair  without  charge, 
but  the  plaintiff  was  to  furnish  materials  and  to  pay  the  defend- 
ants a  fair  compensation  for  erecting  all  the  new  fences  that 
might  be  found  to  be  necessary.  The  defendants  were  to  furnish 
all  seed  grain,  but  the  plaintiff  was  to  furnish  all  the  grass  seed, 
if  any  should  be  required.  The  taxes  to  be  equally  divided 
between  the  parties,  and  in  lieu  of  money  rent,  the  defendants 
agreed  to  deliver  to  the  plaintiff  one  equal  half  of  all  the  pro- 
ducts of  said  farm,  the  small  grain  in  the  granary,  the  com  in 
the  ear  in  the  crib,  the  hay  and  stalks  to  be  stored  or  stacked 
equally  with  their  own,  and  the  potatoes  in  the  cellar.  It  was 
further  agreed  that  no  straw  should  be  sold  or  carried  off  the 
&rm  by  either  party ;  the  plaintiff  was  to  be  entitled  to  shelter 
for  his  own  cows,  and  stable  room  for  the  occupants  of  certain 
buildings,  &c.  and  should  have  one  half  of  the  grass  during  the 
season  of  pasture,  or  one  half  of  the  products  of  the  pasture, 
should  stock  be  taken  in ;  and  that  each  party  should  pay  one 
half  the  expanse  of  whatever  should  be  required  for  the  farm ; 
and  finally,  the  defendants  agreed  to  surrender  peaceable  and 
quiet  possession  of  the  premises  to  the  plaintiff,  or  his  lawful 
attorney,  on  the  expiration  of  the  year,  d:c. 

The  plaintiff  assigned  as  breaches  of  the  agreement,  that  the 
defendants  occupied  and  used  the  said  premises  during  the  time 
specified  in  the  agreement,  yet  that  they  had  neglected  and 
refused  to  cultivate  the  farm  in  a  farmerlike  manner,  or  to  keep 
the  old  fences  in  repair,  or  to  find  all  the  seed  grain,  or  to  pay 
any  part  of  the  taxes,  or  to  deliver  to  the  plaintiff  the  equal  one 
half  of  the  products  of  the  farm,  as  specified  and  provided  in  the 
agreement,  or  to  give  the  plaintiff  one  half  of  the  pasture  or  the 
products  thereof,  or  to  pay  one  half  of  the  expense  of  plaster 
required  on  said  fiurm,  and  contrary  to  said  agreement  carried 
away  and  sold  the  straw  from  said  &rm,  and  cultivated  the  same 
in  an  unskillful  and  unfarmerlike  manner,  and  carelessly  and 
negligently  suffered  and  permitted  cattle,  horses  and  hogs  to 
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get  into  the  crops  of  said  farm  and  injure  and  destroy  the  same ; 
by  reason  of  which  said  breaches  of  the  agreement,  the  plain- 
tiff claimed  that  he  had  sustained  damages  to  one  hundred 
and  fifty  dollars.  There  was  another  count  in  the  complaint, 
for  goods,  chattels  and  personal  property  sold  and  delivered, 
&c.  money  lent  and  advanced,  paid,  laid  out  and  expended, 
&c.  and  money  had  and  received,  <fcc.  The  defendants  answer- 
ed separately,  setting  up  various  matters  of  defense,  which 
sufficiently  appear  in  the  opinion. 

The  referee  made  a  special  report,  by  which  he  found  that 
on  or  about  the  first  of  April,  1851,  the  plaintiff  and  defendants 
entered  into  the  agreement  substantially  as  stated  in  the  com- 
plaint. That  in  pursuance  of  the  said  agreement  the  defend- 
ants went  into  the  occupation  of  said  farm  and  put  in  spring 
crops,  com,  spring  wheat,  oats  and  potatoes.  That  after  said 
crops  were  put  in  and  about  the  last  of  June  or  first  of  July  of 
the  same  year,  the  defendant  Cole  and  one  George  W.  Gorton 
applied  to  the  plaintiff  for  his  consent  that  the  said  Crorton 
should  buy  Cole's  interest  in  the  crops,  and  take  his  place  under 
the  lease  and  work  the  land;  that  the  plaintiff  consented  to  the 
proposed  arrangement  by  saying  that  he  had  no  objection  to  it. 
That  Gorton  thereupon  purchased  Cole's  interest  under  the 
lease,  and  went  into  possession  of  the  farm,  in  Cole's  place. 
That  by  agreement  between  Cole  and  Gorton,  Cole  reserved 
the  house  on  the  farm  which  he  occupied,  and  continued  to  oc- 
cupy it  during  the  summer.  That  Gorton  moved  into  the 
mansion  house  on  said  farm,  in  pursuance  of  a  previous  arrange- 
ment which  he  had  made  with  the  plaintiff  to  do  so.  That  in 
pursuance  of  the  arrangement  that  he  should  occupy  in  the 
place  of  Cole,  Gorton  and  the  defendant  Heath  firom  that  time 
cultivated  the  fiirm,  cut  and  secured  the  hay  and  harvested  the 
crops;  Gorton  at  different  times  delivering  to  the  plaintiff 
potatoes,  in  an  equal  division  thereof  between  him  and  the 
plaintiff,  wortibi  forty-four  dollars.  That  the  com  stalks  pro- 
duced <m  said  fiurm,  were,  in  like  manner  as  the  hay,  stored  and 
stacked,  no  actual  division  thereof  having  been  made,  except  as 
between  Heath  and  Gorton.    That  Heath  subsequ^tly  used 
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and  disposed  of  the  hay  secured  and  stored  by  him,  and  that 
the  half  or  portion  thereof  belonging  to  the  plaintiff  was  worth 
ten  dollars  and  fifty  cents.  That  the  plaintiff  purchased  one 
ton  of  plaster  to  be  used  on  said  farm,  and  paid  therefor  $4.50, 
one  half  of  which,  by  the  terms  of  agreement  to  be  paid  by  the 
defendants,  was  $2.25.  That  the  plaintiff  paid  $12.56  taxes, 
one  half  of  which,  by  the  terms  of  the  agreement  to  be  paid  by 
the  defendants,  was  $6.28.  That  the  defendants  built  about  120 
rods  of  new  fence  on  said  farm  during  the  time  they  occupied 
it  together,  and  before  Gorton  bought  out  Cole,  worth  $40. 
That  the  defendants  performed  services  for  the  plaintiff  in  raft- 
ing down  lumber  and  in  drawing  lumber  at  the  plaintiff's 
request,  for  the  purpose  of  building  new  fence  on  said  farm, 
worth  $12.  That  of  the  products  of  the  farm  and  after  the 
expiration  of  the  year,  Gorton  settled  with  the  plaintiff  in  re- 
spect to  one  half  of  such  actual  products  for  the  year.  That 
Gorton  had  used  on  his  own*  account  half  the  stalks  produced 
on  th(d  farm,  and  in  his  settlement  with  the  plaintiff,  accounted 
for  one  half  thereof  at  $5,  or  $6,  and  paid  the  plaintiff  for  the 
same.  That  Gorton,  in  his  settlement  with  the  plaintiff,  also 
accounted  to  him  for  one  half  of  the  hay  cut,  by  Gorton  hav- 
ing sold  five  or  six  tons  which  would  have  belonged  to  the 
plaintiff  in  an  equal  division  between  the  plaintiff  and  the  said 
Gorton.  That  the  defendants  had  failed  to  keep  and  perform 
their  agreement  with  the  plaintiff  in  several  particulars ; 
(1.)  They  had  not  paid  the  twenty-five  dollars  agreed  by  them  to 
be  paid  for  the  rent  of  the  house  near  the  toll  bridge.  (2.)  They 
did  not  cultivate  the  farm  in  a  farmerlike  manner,  according  to 
the  best  of  their  skill  and  ability,  but  on  the  contrary  thereof, 
neglected  to  plant  a  certain  eight  acre  field  of  corn  in  proper 
season,  and  planted  the  same  too  late,  whereby  there  was  a 
loss  or  deficiency  in  the  crop  of  139^  bushels  of  ears  of  com, 
worth  31^  cents  a  bushel,  and  whereby  the  plaintiff  sustained 
damage  to  the  amount  of  twenty-one  dollars  and  seventy-nine 
cents.  (3.)  Injury  was  done  to  the  crops  of  oats  by  the  horses 
of  the  defendant  Heath,  after  the  said  Gorton  bought  out  the 
defenclant  Cole  and  took  his  place,  by  reason  of  Heath  negli- 
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gently  suffering  them  to  break  into  the  oat  field,  to  the  amount 
of  four  doUars  and  sixteen  cents,  whereby  the  plaintiff  sus- 
tained damage  to  the  amount  of  two  dollars  and  thirty-four 
cents.  (4.)  That  injury  was  done  to  the  com  crop,  after  Gk)r- 
ton  had  bought  out  Cole  and  took  his  place,  by  reason  of  said 
Heath  negligently  suffering  hogs  to  run  in  the  corn  field,  to 
the  amount  of  four  dollars  and  six  cents,  whereby  the  plaintiff 
sustained  damage  to  the  amount  of  two  dollars  and  three  cents. 
(5.)  That  of  the  com  raised  on  said  farm.  Heath,  after  Gorton 
bought  out  Cole  and  took  his  place,  kept  and  converted  to  his 
own  use  eighty-eight  bushels  of  ears  of  com  to  which  the  plain- 
tiff would  have  been  entitled  to  an  equal  division,  according  to 
the  terms  of  the  lease,  the  same  having  never  been  delivered  to 
the  plaintiff,  worth  twenty-seven  dollars  and  twenty-seven  cents. 
(6.)  That  the  hay  produced  on  said  fSurm  was  stored  and  stacked ' 
on  the  &rm,  but  no  division  thereof  was  made,  except  as  be- 
tween Gorton  and  Heath,  each  of  whom  cut,  secured  and  stacked 
what  was  estimated  as  one  half.  That  subsequently.  Heath 
converted  to  his  own  use  5^  tons  of  hay,  to  which  the  plaintiff 
would  have  been  entitled. 

The  referee  then  found  as  conclusions  of  law  firom  the  foij|- 
going  &cts,  as  follows :  "  (1.)  That  the  plaintiff  can  only  main- 
tain his  separate  action  against  Heath  alone,  for  the  share  of 
hay  and  stalks,  and  not  a  joint  action  against  the  defendants, 
and  is  therefore  not  entitled  to  recover  for  those  items  in  this 
suit.  (2. )  That  as  respects  crops  under  the  agreement,  the  plain- 
tiff and  defendants  were  tenants  in  common,  and  that  the  plaintiff 
cannot  sustain  this  action  for  the  non-delivery  of  the  share  to  which 
he  was  entitled.  (3.)  That  by  reason  of  the  consent  of  the 
plaintiff  that  Gorton  should  buy  of  Cole,  and  take  his  place 
under  the  lease,  and  by  reason  of  Gbrton  so  buying  out  and  tak- 
ing the  place  of  Cole,  and  the  plaintiff  subsequently  accounting 
with  Gbrton  for  a  portion  of  the  products  of  the  farm,  the  said 
Cole  was  discharged  from  liability  under  the  lease,  and  the  plain- 
tiff cannot  sustain  his  action  against  the  defendants  on  the  lease. 
(4.)  That  the  plaintiff  sustains  his  action  for  the  item  of  $12, 
for  hay  sold  to  the  defendants.     (5.)  That  the  defendant  cannot 
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recoup  or  offset  againt  the  plaintiff's  demand  the  value  of  their 
services  in  making  new  fence  on  said  farm,  estimated  at  $40, 
the  same  having  become  the  property  of  the  said  Heath  and  the 
said  Gorton,  by  virtue  of  the  transaction  between  the  plaintiff 
and  the  said  Cole  and  (Norton.  (6.)  That  the  defendants  are 
entitled  to  offset  their  services  in  procuring  lumber  to  build  new 
fence,  estimated  at  $12,  against  the  plaintiff's  demand  of 
$12  for  hay  sold  the  defendants.  (7.)  That  the  defendants 
are  entitled  to  judgment  for  costs." 

Judgment  was  entered  on  this  report,  from  which  the  plain- 
tiff appealed. 

George  T.  Spencer^  for  the  plaintiff. 

H.  M.  Hf/de,  for  the  defendants. 

Sf/  the  Court,  Welles,  J.  The  only  question  of  any  im- 
portance in  this  case  is,  whether  the  defendant  Cole  is  discharged 
from  liability -under*  the  agreement  entered  into  between  the 
plaintiff  and  defendants.  The  referee  finds  that  after  the  spring 
cyps  were  put  in  by  the  defendants,  and  about  the  last  of 
June  or  first  of  July  of  the  year  which  the  farm,  by  the  agree- 
ment, was  to  be  worked  by  the  defendants,  the  defendant  Cole, 
and  Gorton,  applied  to  the  plaintiff  for  his  consent  that  Gbrton 
should  buy  the  interest  of  Cole  in  the  crops,  take  the  place  of 
Cole  under  the  lease  and  work  the  land.  That  the  plaintiff  gave 
his  consent  to  the  proposed  arrangement,  by  saying  he  had  no 
objection  to  it.  That  thereupon  Gt>rton  purchased  Cole's  inter- 
est under  the  lease  and  went  into  possession  of  the  farm  in 
Cole's  place;  After  that,  it  appears  that  Gt)rton,  together  with 
the  defendant  Heath,  went  on  and  cultivated  the  &rm  together, 
and  that  the  plaintiff  recognized  (Norton  as  occupying  the  place 
of  Cole  under  the  Agreement  made  with  the  defendants.  The 
substitutioujof  .(xorton  for  Cole  in  the  agreement  was  assented 
toby.t^e  plaintiff,  not  only  before  the  arrangement  between 
them  for  that  purpose  was  consummated,  but  was  in  various  ways 
recogai2ed  and  ratified  by  him,  afterwards. 
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It  would  be  rank  injustice  to  allow  the  plaintiff,  after  all  this, 
and  after  the  expiration  of  the  time  for  which  the  agreement 
was  to  continue,  to  repudiate  the  substitution  and  hold  Cole  to 
any  liability  under  it.  The  arrangement  was  a  reasonable  and 
lawful  one,  and  no  good  reason  iq)pears  why  the  parties  should 
not  be  compelled  to  obserye  it.  The  original  agreement  was  by 
parol,  and  so  was  the  arrangement  by  which  Gt)rton  was  sub- 
stituted in  the  place  of  Cole.  There  is  no  rule  of  law  at  vari- 
ance with  this  substitution,  and  in  my  opinion,  all  the  parties  are 
bound  by  it  Its  effect  was  to  release  Cole  from  all  liability  or 
obligation  to  the  plaintiff,  under  the  original  agreement.  Such 
was  manifestly  the  intention  of  the  plaintiff,  as  well  as  of  Cole 
and  Crorton.  If  a  lessee  assign  over  the  lease  and  the  lessor 
accept  the  assignee  as  his  lessee,  an  action  of  debt  will  not  lie 
against  the  original  lessee.  {Auriol  v.  MiUsj  4  D.  ^  E.  98.) 
The  rule  was  different  in  respect  to  sealed  leases  containing 
express  coyenants,  where  the  obligations  of  the  lessee  under 
the  coyenants  would,  in  some  cases,  continue. 

Sut  here  was  nothing  but  a  parol  agreement  for  cropping,  by 
which  the  plaintiff  aiid  defendants  became  tenants  in  common 
both  of  the  farm  and  the  crops,  &c.  until  Gorton  was  substitu- 
ted in  the  place  of  Cole,  and  after  that  the  tenancy  in  common 
continued  between  the  plaintiff,  Heath,  and  Gorton,  to  the  end 
of  the  year.  {Putnam  and  others  y.  Wise,  1  HUl,  284.)  The 
present  case  cannot  be  distinguished,  in  that  respect,  from  the 
one  last  cited,  which  in  effect  overrules  Stewart  v.  Doughty^ 
(9  John.  108.) 

The  referee  finds  that  the  plaintiff  sustains  his  action  for  hay 
sold  the  defendants  to  the  amount  of  twelve  dollars,  and  offsets 
against  that  claim  a  demand  of  the  same  amount  which  the  de- 
fendants are  entitled  to  for  their  services  in  procuring  lumber 
to  build  new  fence  upon  the  farm.  It  is  fair  to  infer  that  these 
services  were  not  rendered  under  the  agreement  for  cropping 
the  fiurm,  as  they  are  not  provided  for  in  t\i^j^j/f&mmni^di 
in  that  view  it  would  seem  the  offset  is  pro 

The  plaintiff's  counsel  contends  that  nC  i^ft^ff  is  admissj^ 
under  the  answers,  and  this  objection  was  ti^edAe^ 

Vol.  XIX.  43  jf  ^^ 
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eree.  The  answer  of  the  defendant  Heath  claimfl  a  Bet-offin 
his  own  favor  for  work  and  labor,  &c.  and  not  in  favor  of 
himself  and  Cole ;  and  the  answer  of  the  defendant  Cole  does 
not  claim  any  set-off  whatever.  Heath's  answer  preolades  the 
idea  of  any  surprise  on  the  part  of  the  plaintiff;  tuid  assuming 
that  there  is  a  technical  informality  in  statmg  the  set-off,  we 
think  this  is  a  case  provided  for  by  i  173  of  the  code,  where  the 
court  may,  before  or  after  judgment,  in  furtherance  of  justice^ 
and  on  such  terms  as  may  be  proper,  amend  any  pleading  or  pro- 
ceeding by  striking  out  the  name  of  any  party,  &c.  or  where  the 
amendment  does  not  change  substantially  the  daim  or  defense, 
by  conforming  the  pleading  or  proceeding  to  the  facts  proved 
We  think  the  answers  may  now  be  so  amended  as  to  present^ 
in  proper  form,  the  claim  rf  this  set-off,  and  then  the  report  be 
allowed  to  stand  and  the  judgment  aflEurmed. 

Ordered  accordingly. 

[MoNROB  General  Tsrm,  Usrdi  5,  1865i>   Johmm,   WeOm  and  7*.  iZ. 
Sircmg,  JwtioBS.] 


Wiggins  and  Phillips  vs.  Wallace. 

A  joBtioe  of  the  peacei  on  a  trial  before  him,  is  the  proper  Judge  of  the  qnestioQ 
whether  a  witness  is  competent  to  testify  as  an  expert.  Yet  if  he  mi^udges, 
it  is  as  much  an  error  as  if  he  misjudges  on  any  other  question.  It  is  not  a 
question  of  diacretiony  so  as  to  render  the  judgment  of  the  justice  condusiTe. 

After  a  witness  has  testified  that  he  is  a  brick  and  tile  maker,  and  that  he  baa 
made  tile  two  seasons  and  brick  nineteen  years,  ho  should  be  held  qualified  to 
answer  the  questions,  "  What  is  the  proper  way  to  put  the  tile  in  the  kiln  fbr 
burning  1''  and  "  What  would  be  the  effbct  of  these  tile  lying  flat-wise,  instead 
of  on  end,  upon  the  bum  1"  other  evidence  having  been  given,  showing  the 
pertinency  of  these  questions. 

APPEAL  by  the  defendant  from  a  judgment  of  the  Cayuga 
county  court,  affirming  the  judgment  of  a  justice  of  the  peace. 
The  plaintiffs  brought  their  action  before  the  justice  and  com- 
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jdained  for  the  violation  of  a  written  contract  between  the  parties, 
by  which,  amcmg  other  things,  the  plaintiffs  agreed  to  manufiic- 
tare  tile  on  the  premises  of  the  defendant,  and  to  make  tile  of  all 
the  various  sizes  and  patterns  used  in  draining  land ;  said  tile 
to  be  well  and  thoroughly  burned,  &c.,  for  which  the  defendant 
agreed  to  pay  for  each  and  every  thousand  perfect  tile,  made  and 
bnmed  '^  as  above,"  two  dollars  and  fifty  cents.  For  all  imperfect 
tile  the  plaintiffs  were  to  be  paid ;  for  all  such  as  should  sell 
for  one-half  as  much  as  perfect  tile,  one  dollar  and  twenty-five 
cents  per  thousand,  and  in  the  same  proportion  for  all  others. 
The  contract  contained  the  foUowing  clause:  '^All  loss  and 
damage  occasioned  by  improper  management,  either  in  the 
mano&cture  or  burning  of  said  tile,"  d&c.  ^  and  in  consequence 
of  carelessness,  inattention  or  incapacity,  is  to  be  sustained  by 
the  party  of  the  first  part,''  (the  plaintiffs.)  The  action  was 
brought  to  recover  pay  for  a  quantity  of  tile  manufactured  by 
the  plaintiffs  under  the  contract.  One  question  on  the  trial 
was  whether  the  plaintiffs  had  exercised  ordinary  and  proper 
skill  and  management  in  the  manufacture  and  burning  of  the 
tile.  Upon  this  question  a  number  of  witnesses  were  examined, 
the  defendant  contending  that  an  undue  proportion  of  the  tile 
were  imperfect,  owing  to  the  improper  management,  want  of 
skill,  attention  and  diligence  of  the  plaintiffs  in  their  manu&o- 
ture  and  burning.  The  plaintiffs  recovered  a  judgment  before 
the  justice  for  eighty-one  dollars  and  twenty-six  cents,  besides 
costs,  which  was  affirmed  by  the  county  court 

David  Wright,  for  the  appellant. 

James  R.  Cox,  for  the  respondents. 

By  the  Court,  Welles,  J.  We  think  the  justice  erred  in 
sustaining  the  objection  by  the  plaintiffs  to  the  following  ques- 
tion put  to  the  witness  Alonzo  Grillett,  viz :  '^  What  is  the  proper 
way  to  put  the  .tile  in  the  kiln  for  burning?"  The  objection 
was  on  the  ground  that  the  witness  had  not  shown  himself  to 
have  sufficient  experience  to  give  an  opinion  on  the  subject. 
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He  had  testified  that  he  wm  a  brick  and  tile  maker ;  that  he  had 
been  making  tile  two  seasons,  and  brick  nineteen  years.  It  is 
said  that  the  justice  must  be  the  judge  whether  the  witness  is 
competent  to  testify  as  an  expert ;  so  he  must ;  and  yet,  if  he 
misjudges,  it  is  as  much  an  error  as  if  he  misjudges  on  any 
other  question.  It  was  not  a  question  of  discretion  for  the  jus- 
tice, where  his  judgment  is  conclusive.  We  are  clearly  of 
the  opinion  that  the  witness  in  this  case  was  qualified  to  an- 
swer the  question  put  to  him.  The  same  witness  was  asked  the 
following  question,  viz :  ''  What  would  be  the  effect  of  these  tile 
lying  flat-wise,  instead  of  on  end,  upon  the  bum?"  The  ques- 
tion was  objected  to  upon  the  same  grounds,  and  the  objection 
was  sustained  by  the  justice.  In  this  we  also  think  he  erred. 
Several  other  similar  rulings  in  relation  to  questions  put  to 
other  witnesses,  were  made  by  the  justice,  in  most  of  which  we 
think  he  erred.  It  should  be  stated  that  other  evidence  had 
been  given  touching  the  manner  in  which  the  tile  had  been 
placed  in  the  kiln  by  the  plaintifis  for  burning,  showing  the 
pertinency  of  the  above  questions  to  the  witnesses. 

For  these  reasons  the  judgment  of  the  county  court,  and  that  - 
of  the  justice,  should  be  reversed. 

Ordered  accordingly. 

[Monroe  asNERAL  Term,  Mardi  6,  1866.     JohnBtm,  WdUi  and  T.  R, 
Strong^  Jiutioei.] 
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Although  it  is  a  general  role  that  where  a  party  agrees  to  perfbrm  certain  speci- 
fied senrioes  for  another,  and  after  performing  only  a  pari,  he,  without  good 
cause,  refUaes  to  perform  the  residue,  he  cannot  recover  pay  for  the  senrioes 
performed,  yet  if  the  Aill  performance  of  the  contract  is  prevented  hy  the  sick- 
ness of  the  party,  or  by  any  similar  inability  not  implying  or  involvhig  his  own 
fliult,  he  may  recover  pay  fbr  what  he  has  done,  on  a  quantum  fneruit. 

APPEAL  firom  a  jadgment  entered  upon  the  report  of  a  referee. 
The  fiicts  are  sufficiently  stated  in  the  opinion  of  the  court 

&  B.  Jeweti,  for  the  appellant 

H.  J.  ThomaSj  for  the  respondent 

By  the  Courtj  Welles,  J.    The  referee  finds  that  on  the 
10th  day  of  Noyember,  1851,  the  defendant  hired  the  plaintiff  ( ^ 

to  work  on  his  farm  for  one  year  therefrom  at  the  price  of  $12.50  ^ — ^ 
per  month.  That  the  plaintiff  entered  upon  the  service  and 
continued  until  the  14th  day  of  July  following,  when  he  was 
taken  sick  and  unable  to  labor,  and  so  continued  for  about  six 
weeks.  That  during  the  first  two  weeks  of  this  illness  the  plain* 
tiff  remained  at  the  defendant's  house,  and  was  taken  care  of  by 
the  defendant's  fiunily  and  a  sister  of  the  plaintiff  who  boarded 
with  the  defendant  during  that  time.  That  as  soon  as  he  was 
able  to  labor  he  returned  to  the  defendant's,  and  in  a  conference 
between  the  parties,  the  plaintiff  was  released  firom  further  per- 
formance of  the  contract  The  evidence  in  relation  to  this  con- 
ference, as  appears  by  the  case,  is  somewhat  contradictory,  but 
enough  appears,  as  I  think,  to  justify  the  conclusion  of  the  ref- 
eree on  that  subject ;  at  least,  there  was  enough  in  support  of 
it,  to  render  it  improper  now  to  disturb  his  finding  in  that  res- 
pect. The  referee  also  held  that  the  plaintiff's  sickness  excused 
him  firom  a  strict  performance  of  the  contract  on  his  part  in 
respect  to  time,  and  that  he  was  entitled  to  recover  the  actual 
value  of  the  services  performed,  to  wit,  eight  months  at  $12 
per  month,  subject  to  a  deduction  of  $8.60,  the  amount  of  die 
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defendant's  aooonnt  for  articles  fumislied  the  plaintiff  and  for 
the  cure  and  board  of  the  plaintiff  during  the  two  weeks'  illness ; 
and  reported  that  the  plaintiff  was  entitled  to  recover  of  the  de- 
fendant the  sum  of  $87.50. 

In  all  this  I  think  the  referee  was  substantially  correct    The 
evidence  shows  that  after  the  plaintiff's  sickness,  and  as  soon 
as  he  was  able  to  resume  regular  labor,  he  offered  the  defendant 
to  go  on  and  work  his  time  out  under  the  contract,  and  that  the 
defendant  refused,  unless  the  plaintiff  would  submit  to  a  claim 
of  $20  damages  for  the  time  lost  by  his  sickness,  which  in  my 
judgment  he  was  not  entitled  to  demand.    He  was  thereupon, 
as  I  think,  absolved  fix>m  any  obligation  to  continue  to  labor 
longer  for  the  defendant,  and  was  entitled  to  be  paid  what  the 
services  which  he  had  performed  before  his  sickness  were  worth. 
I     It  is  undoubtedly  true,  as  a  general  rule,  that  where  a  partyV 
enters  into  a  contract  to  perform  services  for  another,  and  per- 
forms only  a  part,  and  then  without  good  cause  abandons  the 
performance  of  the  residue,  he  has  no  right  to  recover  pay  for  | 
the  services  performed.    But  it  is  equally  clear  that  if  the  ; 
performance  of  the  stipulated  labor  is  prevented  by  the  sickness 
of  the  party  employed  to  perform  the  service,  or  by  any  similar 
\     inability,  and  which  does  not  imply  or  involve  his  own  fault,  he 
\    may  recover  payment  for  what  he  has  done,  on  a  quantum  me- 
\  ruii.    {Parsons  on  Cent.  554.    Fuller  v.  Brawny  11  Metcalfe 
Wo.  Story  on  Cont.  1st  ed.  §  668.    Jones  v.  JiMU,4  (Jomst. 
^2.    10 /o&n.  29.) 

In  the  course  of  the  trial  before  the  referee  a  son  of  the  de* 
fendant  testified,  among  other  things,  that  he  remembered  the 
plaintiff  coming  back  to  the  defendant's  after  his  dothes,  some 
two  or  three  months  after  he  had  quit  working  for  him.  The 
defendant's  counsel  then  asked  the  witness  the  following  ques- 
tion: '^  Did  you  hear  your  father  tell  the  plaintiff  to  go  to  work?" 
This  question  was  objected  to  by  the  defendant's  counsel,  and 
the  objection  was  sustained.  The  defendant's  counsel  now  in- 
sists that  this  decision  of  the  referee  was  an  error  for  which  the 
judgment  should  be  reversed. 
In  the  first  place,  the  question  related  to  an  interview  two  or 
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three  months  after  the  phuntiff  quit  work  for  the  defendant,  and 
consequently  nrnst  have  been  long  after  the  conference  referred 
to  by  the  referee.  The  defendant  had  refused  to  allow  the 
plaintiff  to  go  on  and  work  out  his  time  under  the  contract,  ex- 
cept on  terms  that  the  plaintiff  was  not  bound  to  assent  to.  In 
the  next  place,  if  it  had  been  at  the  time  of  the  conference  in 
questi^m,  and  if  the  witness  had  answered  the  question  in  the 
affirmative,  it  could  have  made  no  difference  in  the  referee's 
finding.  It  was  true  that  the  defendant  was  willing  to  have 
the  plaintiff  resume  work  for  him,  but  only  on  such  conditions  as 
he  had  no  right  to  impose. 

We  think  justice  has  been  done  between  the  parties,  and  that 
no  rule  of  law  has  been  violated. 

The  judgment  should  be  affirmed. 

Ordered  accordingly. 

[MoNROB  Oenbral  Term^  Maich  6,  1866.     Johmson,  WOles  and  T.  JR. 
Strong,  Jiistioei.] 


Andrews  and  Harkness,  overseers  of  the  poor  of  the  town  of 
Potter,  vs.  Harrington. 

A  anmmoDS  iflraed  by  A  Justice  of  the  peace,  in  an  acticm  lm>iig^ 
aHiesfinrTiolatioDs  of  the  exdae  law,  was  indoned  '^Issued  aoooiding  to  the 
proeeecUngg  of  title  nine,  chapter  20Ui,  part  flrat  of  the  revised  statutes."  Hdd, 
that  this  was  a  substantial  compliance  with  the  section  of  the  statute  (2  R.  S, 
481,  (  7)  requiring  process  in  suits  fbr  penalties  to  be  indoned  "  according  to 
the  prtwMnu^  of  the  statute  hy  whidi  the  rig^t  of  action  is  given. 

What  is  sufficient  proof  of  the  antl^rity  of  an  attomey  to  appear  fbr  apiaintiir,  in 
a  justice's  court 

Where,  in  an  action  to  recover  penalties  for  violations  of  the  excise  law,  the 
plaintiff  proves,  by  competent  testimony,  one  dear  violati<Mi  of  the  statute,  and 
reoovera  <br  one  penalty  of  $25,  the  Judgment  will  not  be  vitiated  by  the 
oonrt  receiving  in  evidence  the  dedarations  of  a  third  person  in  respect  to  a 
different  violation  of  the  statute,  by  the  defendant 

In  an  action  of  that  oature,  brought  by  overseers  of  the  poor,  the  p1alDtii&  cannot 
recover  unless  it  is  shown  that  the  defendant  sold  liquor  in  violation  of  the 
fltetate,  in  the  town  of  whldi  they  are  officers. 
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Tet  where  it  appeared  that  the  jnstace  befbre  whom  the  action  was  hroo^it, 
resided  in  a  paiticniar  town,  and  that  the  plaintiflb  prosecoted  as  oveneen  of 
the  poor  of  that  town,  and  no  question  or  objection  was  raised  before  the  jnstiee, 
as  to  the  place  where  the  liquors  were  sold,  t^  was  hdd  that  it  was  fliirly  in- 
ferable that  it  was  assumed,  upon  the  trial,  that  the  selling  occurred  in  thai 
town,  and  that  the  cause  was  tried  upon  that  assumption. 

APPEAL  from  a  judgment  of  the  Yates  oountycoort,  affirm- 
ing the  judgment  of  a  jnstiee  of  the  peace.  The  action  before 
the  justice  was  brought  to  recover  seyerai  penalties  for  violations 
of  the  excise  law.  The  &ct8  are  sufficiently  stated  in  the 
opinion  of  the  court 

J.  D.  WooUxitj  for  the  appellant. 

James  Taylor ^  for  the  respondenta 

By  the  Court,  Welles,  J.  The  summons  issued  by  the 
justice  did  not  state  the  official  character  in  which  the  plaintifis 
sued.  It  is  a  sufficient  answer  to  the  objection  now  taken  on 
that  ground,  that  no  such  objection  was  made  before  the  justice. 
The  objection  there  was  in  these  words :  "  as  it  dechures  in  civil 
action  for  penalties."  That  was  no  objection.  The  point  is 
entirely  technical,  and  not  to  be  favored. 

The  objection  now  taken,  that  the  summons  was  improperly 
indorsed,  cannot  be  maintained.  The  indorsement  was  as  fol- 
lows :  '^  Issued  according  to  the  proceedings  of  title  nine,  chap- 
ter twentieth,  part  first  of  the  revised  statutes."  This  I  think 
wi^s  a  substantial  compliance  with  the  statute,  which  uses  the 
word  "  provisions,"  instead  of  "  proceedings."    (2  R.  S.  481,  §  7.) 

At  the  return  of  the  summons,  one  Andrews  appeared  for  the 
plaintiffs.  The  defendant  by  his  attorney  denied  the  authority 
of  Andrews  to  appear.  The  return  of  the  justice  then  says, 
*'  Plaintiffs'  counsel  on  oath  declares  his  authority,  by  one  of  the 
overseers  of  the  poor  of  the  town  of  Potter  to  answer  to  this  suit 
Plaintiff  sustained  by  the  court."  Then  follows  the  compliant, 
in  which  the  official  character  of  the  plaintiffs  as  overseers  of  the 
poor  of  the  town  of  Potter  is  disclosed.    It  was  afterwaards 
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proved  that  the  plaintiffs  were  such  overseers.  This,  I  think, 
should  be  held  sufficient,  especially  as  the  defendant  appeared 
and  answered  the  complaint  and  defended  at  the  trial.  {Fan- 
ning  V.  Trowbridge^  5  £fi/Z,  428.  WUcox  v.  Clement^  4  De- 
nio,  160.) 

Upon  the  trial,  the  plaintiff  made  clear  proof  by  at  least  one 
witness,  whose  testimony  the  justice,  so  far  as  we  can  perceive,  had 
no  right  to  disregard  or  discredit,  of  the  sale  of  one  quart  of  whisky. 
No  error  is  complained  of  in  respect  to  that  evidence.  After- 
wards the  justice  aUowed  the  plaintiffs  to  prove  the  declarations 
of  one  John  Conley,  to  the  effect  that  the  defendant  had  sold 
him  whisky  contrary  to  the  statute,  and  this  when  the  defendant 
was  not  present  at  the  time  the  declarations  so  proved  were 
made.  This  evidence  was  received,  notwithstanding  objections 
were  interposed  to  it  by  the  defendant.  This-  was  clearly  error, 
but  not  such  an  error  as  to  vitiate  the  judgment ;  because  the 
recovery  was  for  one  penalty,  ($25,)  and  if  the  plaintiffs  were 
entitled  to  recover  at  all,  they  were  entitled,  by  virtue  of  the 
other  evidence  referred  to,  to  recover  that  amount ;  and  if  the 
next  point  now  made  for  the  appellant  can  be  got  over,  the  jus- 
tice was  bound  to  render  judgment  for  at  least  one  penalty  of 
$25.     (Bart  v.  Smith,  5  Barb.  283.) 

The  remaining  point  now  made  by  the  appellant  is,  that  there 
was  no  proof  that  the  liquor  proved  to  have  been  sold  by  the  de- 
fendant was  sold  in  the  town  of  Potter.  This  is  undoubtedly 
true.  There  is  not  a  word  of  evidence  tending  to  show,  nor  any 
thing  in  the  case  from  which  it  can  be  inferred,  in  what  town 
the  liquor  in  point  of  fftct  was  sold.  It  is  not  proved,  nor  does 
it  in  any  way  appear,  in  what  town  the  defendants  lived.  This 
objection  seems  quite  formidable.  The  plaintiffs  prosecute  as 
overseers  of  the  poor  of  the  town  of  Potter.  They  cannot  re- 
cover unless  the  defendant  sold  liquor  in  violation  of  the  statute 
in  that  town ;  and  although  it  was  clearly  proved  that  the  de- 
fendant did  sell  in  violation  of  law,  yet  it  is  not  shown  that  it 
was  done  in  the  town  of  Potter.  (2  R.  S.  681,  §  19.)  But  my 
brethren  think,  that  inasmuch  as  the  return  shows  that  the  jus- 
tice resided  in  the  town  of  Potter,  and^he  plaintiffs  prosecuted 
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snaee  of  the  (nrder  of  the  plaintiflb,  and  the  witnoBS  stated  that 
he  had  kept  a  copy  of  the  direction  on  the  package. 

George  W.  Bemis,  a  witness  for  the  plaintifb  testified,  that 
he  resides  in  Canandaigoa ;  was  agent  in  that  place  for  Wells 
and  Co.,  in  1849,  and  had  been  since  March,  1848.  That  the 
defendants'  business  was*  carried  on  along  the  line  of  the  cen- 
tral rail  road,  from  New  York  to  Buffalo ;  that  they  used  the 
rail  road  in  doing  their  business ;  they  sent  packages  which 
-were  deli?ered  to  them ;  these  packages  were  carried  in  the 
rail  road  cars.  The  packages  were  usually  put  in  a  car,  a  por- 
tion of  which  was  occupied  by  the  mail  agent ;  the  car  was 
divided  into  three  subdiyisions,  one  was  occupied  by  the  express 
messenger,  who  had  charge  of  valuable  and  money  packages, 
the  other  end  for  storage  of  rough  freight,  and  the  post  office 
was  in  the  centre  of  the  car ;  packages  were  received  by  the 
agent  of  the  express,  (by  me  for  instance)  to  be  forwarded  to 
the  place  of  destination  ;  these  were  delivered  to  the  messenger 
on  the  cars  who  was  to  be  found  in  the  end  of  the  car  allotted  to 
him.  Witness  was  in  the  habit  of  receiving  the  packages  at 
the  car,  and  taking  them  to  his  office.  "  If  the  place  of  desti- 
nation was  on  a  side  route,  I  kept  them  till  they  were  called  for ; 
if  directed  to  persons  in  the  village,  I  delivered  them  personally ; 
my  office  was  in  this  village,  (Ganandaigua  ;)  I  had  an  iron  safe 
to  keep  them  in,  which  was  the  joint  property  of  myself  and 
the  express  company.  I  was  acquainted  with  Mr.  Dawley,  at 
Vienna ;  J.  H.  Dawley  was  his  name.  He  was  in  the  defend- 
ants' employ  as  agent  of  the  company  at  the  time ;  the  defend- 
ants had  agents  and  kept  an  office  in  Rochester  and  Geneva, 
aud  in  the  other  cities  and  principal  villages  throughout  the 
8tat^  on  the  line  of  the  rail  roads  connecting  Albany  and  Buffalo, 
solely  kept  for  express  business,  and  similarly  conducted,  as  I 
have  said.  The  defendants  received  and  sent  money  packages 
at  times ;  sometimes  the  packages  were  sealed  in  the  office ; 
ivhen  they  came  from  the  banks,  they  were  generally  sealed  up. 
Defendants'  business  was  to  receive  other  goods,  sometimes 
heavy  parcels.  I  received  and  sent  from  here  large  sums  of 
money,  monthly ;  I  think  from  fifty  to  one  hundred  thousand 
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dollars  worth ."  That  the  rail  roads  on  which  the  bnsiness  was 
done  were  the  Utica  and  Schenectady,  the  Utica  and  Syracuse,  the 
Auburn  and  Syracuse,  and  the  Auburn  and  Rochester  rail  roads, 
between  Schenectady  and  Rochester.  It  was  admitted  that 
these  rail  roads  belonged  to  incorporated  companies  bearing  the 
above  names. 

This  witness  further  testified  that  the  cars  on  which  these 
packages  were  carried  belonged  to  the  respectiye  rail  road  com- 
panies. '^The  defendants  paid  the  different  companies  for 
carrying  freight  and  packages  or  property  so  transmitted.  In 
making  out  charges  for  freight,  we  graduated  it  so  as  to  charge  rate 
enough  to  pay  the  rail  road  companies,  and  to  pay  us  for  the 
trouble  of  doing  the  business ;  my  instructions  from  the  defend- 
ants were  to  agree  to  receive  and  forward  packages ;  we  had  print- 
ed receipts  which  we  filled  up  and  gave  for  packages  received  to  be 
forwarded ;  I  received  them  from  the  defendants'  chief  office  in 
New  York.  I  was  not  authorized  to  give  any  other  receipt 
than  the  printed  ones;  sometimes  banks  gave  us  packages; 
then  I  wrote  the  receipt  in  a  book ;  for  example :    "  Received 

of  Bank  of  Ontario,  a  package  marked  to  contain directed 

to to  be  forwarded  by  express." 

«  Date  and  signature. 

It  has  been  our  general  practice  to  ^ve  such  r^eipts  for  all 
packages  coming  from  banks,  whether  for  banks  or  individuals ; 
the  receipts  to  a  bank  were  all  of  the  same  kind,  without  refer- 
ence to  whom  they  were  directed  to.  We  kept  packages  des- 
tined for  places  off  the  line,  till  called  for,  or  on  written  order 
from  the  consignee ;  that  was  the  practice  of  this  agency ;  I  do 
not  know  whether  or  not  it  was  the  practice  of  all  agencies ; 
there  were  no  places  to  which  stages  ran  from  Ganandaigua ; 
there  was  a  time,  before  the  direct  rail  road  was  built,  when 
money  packages  were  sent  from  Canandaigua  to  banks  and  indi* 
viduals ;  we  sent  them  there  generally  by  the  stage,  on  a  written 
order.  I  do  not  know  whether  or  not  I  received  instructions  to 
keep  the  packages  till  sent  for ;  I  think  it  was  the  only  safe 
way  of  doing  it." 

William  Wilbur,  a  witness  for  the  plaintiff,  testified  that  in 
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1849  he  liyed  in  the  town  of  Phelps,  Ontario  coantj,  and  drove 
a  stage  firom  Vienna  to  Palmyra,  and  from  Vienna  to  Newark, 
for  IngersoU  &  Finlaj,  the  proprietors  of  the  stage  line ;  had 
heard  of  Russell  &  Annis  there,  and  knew  Mr.  Dawley ;  he 
was  express  agent  at  Vienna  then ;  had  an  office  and  a  sign ;  had 
an  assistant  named  Jesse  Peck ;  recollects  receiving  a  package 
in  1849,  from  Mr.  Peck,  done  up  in  length  like  hills ;  it  was 
marked  Russell  &  Annis,  Port  Gibson ;  it  was  marked  to  con- 
tain $981.  "  It  was  giyen  to  me  at  Vienna  express  office,  be- 
tween 3  and  4  o'clock  in  the  morning  of  November  22d,  I 
believe ;  I  do  not  know  what  became  of  the  package ;  I  did  not 
deliver  it  to  Russell  &  Annis ;  I  carried  it  to  Palmyra ;  I  lost 
it ;  I  do  not  know  where ;  I  got  to  Port  Gibson  a  little  before  day- 
light ;  Mr.  Peck  told  me  it  would  be  rather  early  in  the  morning 
when  I  arrived  at  Port  Gibson,  and  to  take  it  to  Palmyra  and 
leave  it  at  Port  Gibson  on  my  return.  I  came  back  that  after- 
noon ;  I  had  no  order  from  plaintiffs  to  get  the  package." 

This  witness  testified  on  his  cross-examination  that  he  had 
before  carried  money  packages  for  other  people,  but  not  for 
Russell  ic  Annis ;  that  the  defendants  never  had  any  messen- 
ger or  agent  to  go  with  him  on  the  stage  in  charge  of  the  pack- 
ages ;  that  this  was  the  second  summer  he  had  driven  there* 
''  IngersoU  &  Finlay  lived  at  Vienna.  I  received  pay  for  the 
packages  of  money  that  I  carried  from  time  to  time,  and  paid  it 
to  IngersoU  ic  Finlay ;  Newark  and  Palmyra  are  not  on  the 
same  route ;  the  other  driver  and  I  changed  routes  every  other 
day ;  I  carried  other  packages  besides  money  packages  from  the 
express,  and  collected  money  for  carrying  them,  and  paid  to 
IngersoU  &  Finlay ;  these  packages  I  was  in  the  habit  of  re- 
ceiving from  the  express  agent.  Mr.  Peck  gave  me  a  bill  for 
the  charges  on  this  package,  I  think ;  I  know  he  told  me  to  col- 
lect the  charge  on  it ;  the  charge  was  on  the  express  bill  that 
came  with  the  package ;  but  did  not  include  IngersoU  &  Fin- 
lay's  charge." 

Edwin  E.  IngersoU,  a  witness  for  the  plaintiff,  testified  that 
in  1849  he  was  one  of  the  proprietors  of  the  stage  Une  between 
Vienna  and  Palmyra ;  it  left  about  2}  or  8  in  the  morning  and 
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returned  in  the  afternoon.  '^I  did  not  authorize  our  driyers  to 
receive  and  carry  money  packages  from  all  persons  desirous  of 
sending  money ;  I  had  special  arrangements  with  the  bank  at 
Palmyra  to  carry  their  packages  ;  that  was  all  I  ever  gave  orders 
for,  or  authorized  or  knew  of  their  carrying ;  I  told  Mr.  Peck 
that  I  did  not  want  him  to  send  money  to  Port  Gibson  by  the 
drivers,  on  account  of  their  getting  there  before  daylight ;  I 
spoke  to  Peck  in  the  fore  part  of  that  year ;  I  got  up  that 
morning  before  the  stage  left;  the  driver  came  out  of  the 
office  with  a  package ;  I  asked  him  what  he  had ;  he  said  money ; 
I  took  it  away  and  gave  it  to  Mr.  Peck,  and  told  him  I  would  not 
allow  my  drivers  to  carry  packages  to  Port  Gibson ;  Peck  said 
it  was  directed  to  a  man  at  Port  Gibson  who  wanted  it  very 
much ;  I  told  him  I  could  not  help  it ;  I  would  not  allow  the 
drivers  to  carry  money  packages  to  Port  Gibson ;  it  is  eight  or 
nine  miles  from  Vienna  to  Port  Gibson.  Our  firm  received  pay 
for  money  packages  carried  by  our  drivers." 

James  H.  Dawley,  a  witness  for  the  defendants,  testified  that 
he  was  the  defendanta'  express  agent  at  Vienna  in  1849.  "  I 
received  the  package  spoken  of  from  the  express  messenger  on 
the  cars ;  it  was  marked, 

^Messrs.  Russell  &,  Annis, 

Port  Gibson. 

Care  of  J.  H.  Dawley,  Vienna.  $981.* 

I  should  say  it  did  not  have  'express  agent'  on.  it.  The  day 
after  the  package  was  lost,  I  made  a  memorandum  of  the  man- 
ner of  the  direction,  and  of  its  loss ;  I  did  not  put  '  express 
agent '  down ;  I  am  quite  sure  it  was  marked  to  my  care,  Vien- 
na ;  I  was  in  the  habit  of  sending  by  the  stage  line  of  Ingersoll 
So  Finlay,  money  packages  received  by  express  for  Palmyra ; 
we  sent  a  considerable  number  for  Palmyra,  but  I  do  not  recol- 
lect any  other  for  Port  Gibson  than  the  one  which  was  lost ; 
Port  Gibson  is  between  Vienna  and  Palmyra,  in  the  direct  stage 
line ;  I  never  received  any  information  from  any  one  that  In* 
gersoU  &  Finlay  did  not  want  money  packages  delivered  to 
their  drivers  for  Port  Gibson ;  I  never  had  any  such  instruc- 
tions  from  them ;  heard  Bemis  testify,  and  agree  with,  him  as 
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to  the  defendants'  mode  of  doing  their  business.  Most  of  oor 
express  packages  were  for  Newark  and  Palmyra ;  express  pack- 
ages formed  qnite  an  important  part  of  the  stage  company's 
business ;  I  considered  IngersoU  &  Finlay  a  responsible  firm  at 
the  time ;  packages  of  various  kinds  were  brought  by  their 
stage  drivers  (including  money  packages)  to  Vienna,  destined 
to  various  places,  to  be  sent  by  express  ;  packages  would  some- 
times come  to  Vienna  from  Palmyra  to  go  east,  (for  instance,) 
and  I  would  pay  the  stage  charges  on  them  ;  sometimes  pay  the 
drivers  and  sometimes  the  proprietors,  and  then  add  what  I  paid 
on  my  express  bill ;  and  as  to  charges  on  packages  that  came 
from  the  east  for  Port  Gibson  and  Palmyra  and  Newark,  I 
charged  only  to  Vienna ;  sometimes  I  collected  from  the  stage 
at  the  time,  and  sometimes  I  sent  a  bill  with  the  driver  to  col- 
lect ;  the  instructions  to  me  were  to  collect  the  express  charges 
whenever  I  delivered  up  the  packages.  Mr.  Peck  was  my  clerk 
in  the  express  office ;  I  left  for  Rochester  on  the  same  train 
that  brought  me  this  package ;  I  received  it,  took  it  in  my 
office,  and  put  the  package  in  a  bag  and  handed  it  to  Mr.  Peck ; 
I  had  a  safe  in  the  office  that  belonged  to  Wells  &  Co.  to  put 
packages  in ;  my  course  was  to  put  it  in  the  safe." 

Considerable  other  evidence  was  given,  not  deemed  material 
to  the  understanding  of  the  points  decided.  It  was  mutually 
admitted  that  the  plaintiffs  and  defendants  wwe  respectively 
partners  in  business.  The  justice,  on  rendering  judgment  for 
the  plaintiffs  at  the  circuit,  delivered  the  foDowing  opnion : 

^  The  defendants  must  be  held  to  be  common  carriers ;  their 
business  is,  and  is  represented  by  them  to  the  public  to  be,  to 
receive,  convey  and  deliver  money,  bank  bills  and  goods  of  such 
as  choose  to  employ  them,  for  a  compensation ;  and  this  brings 
them  within  the  well-settled  definition  c^  common  carriers. 
That  they  are  not  the  owners  of  the  conveyances  they  employ 
in  the  conduct  of  their  business,  does  not  affect  the  legal  char- 
acter of  their  business.  They  are  none  the  less  common  carriers 
because  they  make  use  of  the  public  conveyances  of  others. 
{Stoare  y.  Evans,  14  Barb.  624.     Teall  v.  Sears,  9  id.  317.) 


MONROE— MARCH,  1855.  353 


Bnssell  v.  Livingiiton. 


It  is  a  fall  answer  to  the  position  of  their  counsel,  that  the  de- 
fendants are  mere  express  forwarders  or  forwarding  merchants, 
that  they,  acting  by  their  messengers,  retain  the  custody  of  the 
money,  bank  bills  and  goods  intrusted  to  them  during  their 
passage  and  until  delivery.  A  forwarding  merchant  delivers 
the  property  he  receives  to  the  carrier,  and  the  carrier  has  the 
custody  of  it  for  the  purpose  of  its  carriage.  (Pearsons  an 
Cant.  650  to  657,  and  notes.) 

The  defendants  being  common  carriers,  and  having  received 
the  package  in  question  without  any  special  agreement,  they 
were  responsible  as  such  for  its  safe  delivery  according  to  their 
legal  obligations.  The  package  was  directed  to  the  plaintiffs  at 
Port  Gibson,  a  point  off  the  line  of  the  defendants'  route  of 
transportation,  to  the  care  of  Dawley,  express  agent,  Vienna, 
this  latter  place  being  the  point  on  the  defendants'  route  ne^-rest 
to  Port  Gibson.  Under  this  direction,  I  think  the  obligation  im^ 
posed  by  law  upon  the  defendants  in  reference  to  the  delivery, 
was  to  deliver  the  package  to  Dawley,  if  he  would  pay  the 
charges  and  receive  it.  The  words,  "  To  the  care  of  Dawley, 
express  agent,"  were  inserted  for  some  purpose ;  and  the  fair 
construction  of  them,  in  my  opinion  was,  that  the  package 
should,  on  its  receipt  at  Vienna,  be  committed  to  Dawley's  care, 
not  as  "  express  agent," — these  words  being  merely  descriptive 
of  the  person — ^but  as  an  agent  for  the  plaintiffs  to  receive  and 
hold  and  forward  the  package.  If  it  had  been  intended  that  the 
package  should  remain  with  the  defendants,  in  the  hands  of  their 
agents,  the  words,  "  to  the  care  of  Dawley,  express  agent," 
would  not  have  been  necessary ;  and  it  may  properly  be  assumed 
that  this  was  known  to  the  plaintiffs  when  they  gave  instruc- 
tions as  to  the  directions  to  be  placed  on  the  package  ;  and  that 
their  intention  was,  that  Dawley  would  take  care  of  it  in  like 
manner  that  any  other  person  would  if  named  for  that  purpose 
instead  of  him. 

The  question  remains :  did  the  defendants  discharge  their  ob- 
ligation in  reference  to  the  delivery?  It  appears  that  the 
package  arrived  at  Vienna  in  the  evening,  and  was  received  by 
Dawley  from  the  messenger  on  the  cars,  and  placed  in  the  ex- 
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press  bag,  and  the  bag  was  then  handed  by  Dawley  to  a  clerk 
in  the  express  office,  with  directions  to  send  the  package  to  the 
plaintiffs  by  the  driver,  in  the  morning,  and  that  the  clerk 
handed  it  to  the  driver  according  to  the  directions.  The  charges 
of  t]|e  defendants  were  not  paid ;  no  act  was  done  by  the  de- 
fendants, by  their  own  agents,  indicating  an  intention  to  commit 
the  charge  of  the  package  to  Dawley  as  an  agent  of  the  plain- 
tiffs ;  nothing  which  pat  the  package  beyond  their  power  to 
retain  it  for  the  charges.  Indeed  the  direction  to  the  care  of 
Dawley  does  not  appear  to  have  been  at  all  regarded.  The 
agent  of  the  defendants,  as  is  to  be  inferred  from  his  conducti 
believed  it  his  duty  as  such  agent  to  forward  the  package  to  the 
plaintiffs,  in  the  mode  adopted  by  him,  and  in  forwarding  the 
package,  assumed  to  act  as  agent  of  the  defendants  and  not  of 
the  plaintiffs.  If  the  defendants  might  properly  have  forward- 
ed the  package  to  the  plaintiffs  by  the  driver,  in  the  absence 
of  any  special  instructions  from  the  plaintiffs  or  the  stage  pro- 
prietors, I  am  satisfied  it  was  a  breach  of  duty  to  deliver  it  to 
the  driver,  after  the  instructions  of  IngersoU,  one  of  the  stage 
proprietors,  to  the  clerk  in  the  office  of  Dawley,  express  agent, 
not  to  send  money  packages  to  Port  Gibson  by  the  drivers, 
which  instructions  do  not  appear  to  have  been  at  any  time  re- 
voked. It  follows,  from  these  views,  that  the  defendants  are 
liable  for  the  loss  of  the  package,  and  I  think  they  are  liable  to 
interest  on  the  sum  lost  firom  the  time  of  the  loss." 

Judgment  was  accordingly  ordered  for  the  plaintiffs  for  $981 
and  interest. 

From  this  judgment  the  defendants  appealed  to  the  gen- 
eral term. 

Cambridge  Ldvingston,  for  the  appellants. 

H.  O,  Chesebro,  for  the  respondents. 

By  the  Courts  Welles,  J.  /I  agree  with  my  learned  brother 
before  whom  this  action  was  tried,  wherein  he  holds  that  the 
business  of  the  defendants,  in  the  course  of  which,  by  th#ir 
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agent,  they  receiyed  the  package  of  money  in  question,  was 
that  of  common  carriers ;  and  that  being  such  common  carriers, 
they  were  responsible  as  snch  for  its  safe  delivery  according  to 
the  legal  obligations  attaching  to  persons  standing  in  that  char- 
aeter^KI  also  agree  with  him  that  the  fair  construction  ^  the 
words  m  the  direction  on  the  package,  '*  care  of  Mr.  Dawley^ 
express  agent,^  was,  that  the  package  should,  on  its  arrival  at 
Vienna,  be  committed  to  the  care  of  Dawley,  not  as  express 
agent,  but  as  an  agent  of  the  plaintiffs  to  receive  and  hold  and 
forward  the  package,  to  the  plaintiffs.  That  if  it  had  been  in- 
tended that  the  package  should  remain  with  the  defendants  in 
the  hands  of  their  agents,  the  words  "  care  of  Dawley,  express 
agent,"  would  not  have  been  necessary ;  that  it  may  properly 
be  assumed  that  this  was  known  to  the  plaintiffs  when  they 
gave  instructions  as  to  the  directions  to  be  placed  on  the  pack- 
t  age ;  and  that  their  intention  was  that  Dawley  should  take  care 
of  it  in  like  manner  that  any  other  person  would,  if  named  for 
that  purpose,  instead  of  him.  But  these  and  other  consider- 
ations have  irresistibly  impelled  me  to  a  conclusion  adverse  to  the 
plaintiffs'  right  to  recover. 

When  the  package  was  received  by  Dawley,  as  the  agent  of 
the  plaintiffs,  and  designated  by  them  as  such,  the  duties  of  the 
defendants  as  common  carriers  had  ended.  Occupying  the 
double  capacity  of  agent  of  the  plaintiffs  for  receiving  the  pack- 
age, and  as  general  local  agent  of  the  defendants,  at  Vienna,  in 
relation  to  their  business  as  common  carriers,  Dawley  might,  in 
the  latter  character,  have  refused  to  part  with  it  until  the  de- 
fendants' charges  were  paid.  As  agent  for  the  defendants,  he 
was  neither  required  nor  authorized  to  commit  it  to  the  hands 
of  any  one  but  the  plaintiffs  or  their  authorized  agent.  What- 
ever he  did,  therefore,  in  that  direction,  was  necessarily  as  agent 
for  the  plaintiffs.  It  should  be  borne  in  mind,  that  the  defend- 
ants' business  as  common  carriers  was  confined  to  carrying 
between  cities  and  villages  on  the  rail  road.  Port  Gibson  was 
not  on  the  rail  road,  and  not  a  place  included  in  any  of  their 
routes,  and  was  not  the  place  to  which  they  undertook  to  carry 
the  package  in  question.    The  duty  of  the  defendants  was  to 


356  OASES  IN  THE  SUPREME  COURT. 

EdmoDston  v.  McLoncL 

carry  it  to  Vienna  and  deliver  it  to  Dawley,  and  having  done  that, 
as  before  remarked,  their  duty  was  performed  and  their  liability 
at  an  end.  This  view  derives  strength  from  the  &ct  that  the  de- 
fendants charged  freight  on  the  package  only  from  Amsterdam, 
where  they  received  it,  to  Vienna,  where  they  were  to  deliver  it 

It  seems  to  me  that  the  fact  that  the  charges  were  unpaid, 
and  that  the  defendants  therefore  had  a  right  to  detain  the 
package  until  they  were  paid,  proves  nothing  against  them. 
They  clearly  had  the  right  to  waive  the  lien,  which  I  think 
it  is  evident  they  did.  Dawley,  as  the  defendants'  agent,  con- 
sented that  the  same  Dawley  as  the  plaintiffs'  agent  should  for- 
ward the  package  to  the  plaintiffs,  with  the  account  for  the 
charges  to  be  collected.  How,  it  may  be  asked,  could  the  char- 
ges be  actually  paid  and  the  lien  thereby  practically  removed? 
Clearly  in  no  way  except  by  Dawley  paying  himself. 

In  my  opinion  the  judgment  should  be  reversed  and  a  new « 
trial  granted,  with  costs  to  abide  the  event 

Ordered  accordingly. 

[Monroe  Ocneral  Term,  March  6,  1866.    Johnson,  WdUs  and  T.  R. 
Strong,  Justices.] 


Edmonston  vs.  McLoud  and  others. 

8.,  being  in  poflsession  of  about  28  acres  of  land,  which  he  held  under  a  oontrecft 
fbr  the  purchase  thereof  from  W.,  entered  into  an  agreement  with  M.,  reciting 
that  M.  had  purchased  the  premises,  and  agreeing  that  B.  should  hold  and  keep 
possession  of  the  house,  and  one  acre  of  land,  a  part  of  said  premises,  until  M. 
should  pay  to  S.,  or  his  wife  in  case  she  survived  him,  $800,  which  M.  agreed 
to  pay,  on  taking  possession  of  the  house  and  acre  of  land.  Held,  that  under 
this  agreement  M.  could  not  be  called  upon  to  pay  the  $800,  until  ho  took 
possession,  and  that  it  was  at  his  election  when  he  would  take  possession,  and 
that  consequently  there  was  no  existing  indebtedness  from  M.  to  S.  upon  which 
a  creditor  of  S.  could  obtain  a  lien  by  commencing  proceedings  supplementary 
to  execution,  befbre  a  county  judge,  and  obtaining  an  order  for  the  examina- 
tion of  S.  and  for  a  discovery  and  an  ii^uncti<»i. 
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SM  also,  that  M.  ooald-not  be  deprived  of  his  rights,  under  his  contract  with  S., 
by  an  order  made  in  proceedings  to  which  he  was  not  a  party ;  and  that  con- 
sequently, he  was  not  bound  by  the  injunction  issued  by  the  county  judge, 
although  it  was  8er\'ed  upon  him ;  inasmuch  as  it  was  not  directed  to  him,  and 
he  was  not  a  party  to  it,  nor  to  the  proceedings  in  which  it  was  issued. 

It  was  therefore  hdd  further,  that  M.  had  a  right  after  the  commencement  of 
the  proceedings  before  the  county  judge,  to  pay  the  amount  due  upon  his  con- 
tract with  S.  and  accept  a  surrender  of  possession  of  the  premises. 

The  sections  of  the  code,  relative  to  proceedings  supplementary  to  execution, 
were  intended  to  be  complete,  and  to  afford  a  judgment  creditor  instituting 
proceedings  under  them  the  AiU  benefit,  and  to  put  him  in  possession  of  all  the 
rights,  which  the  chapter  embracing  them  recognizes,  creates  or  regulates. 
Ilence.  an  action  to  recover  a  debt  due  to  the  judgment  debtor,  fVom  a  third 
person,  or  to  reach  property  in  his  possession  alleged  to  belong  to  the  judg- 
ment debtor,  can  only  be  brought  by  the  receiver  appointed  under  those  pro- 
visions of  file  code.    It  cannot  be  instituted  by  the  judgment  creditor  himself. 

THIS  was  a  creditor's  action,  commenced  to  recover  of  the  de- 
fendant McLond  certain  moneys  alleged  to  be  dne  from  him 
to  thq  defendant  Gornelins  Stiney,  the  plaintiiF  bemg  a  judgment 
creditor  of  said  Stiney.  The  facts  were  as  follows :  On  the  21st 
day  of  November,  1850,  the  plaintiff  recovered  judgment  in  this 
court  against  the  defendant  Cornelius  Stiney  for  $323.06  dam- 
ages and  costs ;  judgment  roll  filed  and  judgment  docketed  in 
Ontario  county,  where  the  defendants  then  resided.  On  the 
23d  of  November  in  the  same  year,  execution  was  issued  on  the 
judgment,  to  the  sheriflF  of  Ontario  county.  Nov.  30,  same  year, 
the  execution  was  re.tumed  by  the  sheriff  of  Ontario  county  wholly 
unsatisfied.  On  and  for  several  years  previous  to  the  30th  Oc- 
tober, 1850,  Stiney  was  in  possession  of  a  lot  of  land  in  the 
town  of  Phelps,  Ontario  county,  of  about  23  acres,  on  which  he 
and  his  wife  lived,  which  he  had  purchased  of  James  H.  Woods, 
by  contract  dated  October  14, 1846,  whereby  he  agreed  to  pay 
Woods  $440  as  follows ;  $50  with  interest  1st  December  next 
thereafter,  $56  with  interest  Ist  May,  1847,  and  the  residue  in 
six  equal  annual  payments,  with  annual  interest ;  and  whereby 
said  Woods  agreed,  in  consideration  of  said  payments  being 
punctually  made  at  the  time  specified,  to  convey  the  said  prem- 
ises to  Stiney.  This  contract  contained  a  provision  that  neither 
Stiney,  nor  any  assignee  under  him,  should  assign  the  contract 
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irithaat  the  written  consent  of  Woods  first  obtained.  This  con- 
tract was  on  tha  80th  October,  1850,  assigned  by  Stiney  to  Mc- 
Load, and  about  the  same  time  Woods  agreed  to  convey  the 
premises  to  McLoud,  which  was  soon  afterwards  done,  on  pay- 
ment by  the  latter  to  the  former  of  $262.28,  and  on  the  Slst  day 
of  October  last  mentioned  an  agreement  was  entered  into  be- 
tween the  defendants  McGlond  and  G.  Stiney,  reciting  that  the 
former  had  purchased  the  premises  described  in  the  contract 
between  Stiney  and  Woods,  and  agreeing  that  Stiney  should 
hold  and  keep  possession  of  the  house  and  one  acre  of  land,  a 
part  of  said  premises,  by  himself  or  wife,  until  McLoud  should 
pay  or  cause  to  be  paid  to  Stiney,  or  his  wife  in  case  she  sur- 
vived,  the  sum  of  $300,  which  McLoud  agreed  to  pay  on  takmg 
possession  of  the  said  house  and  one  acre,  and  thereupon  McLoud 
went  into  possession  of  all  but  the  house  and  one  acre.  On  the 
2d  day  of  December,  1850,  affidavits  were  made  on  behalf  of  the 
plaintiff  and  presented  to  the  county  judge  of  Ontario  county, 
upon  which  an  order  was  made  by  him,  reciting  the  judgment, 
execution  and  return  thereof,  in  the  action  of  Edmonston  against 
Stiney,  and  that  it  appeared  to  the  judge  that  the  defendant 
had  money,  ohoses  in  action  or  evidences  of  debt  which  ought  to 
be  applied  toWtods  the  payment  of  said  judgment,  and  requiring 
the  said  defendant  Stiney  to  appear  before  him  at  &c.,  on  the 
6th  day  of  December  then  instant,  at  one  o'clock  p.  m.  to 
make  answer  and  discovery  on  oath  concerning  his  property ; 
and  in  the  mean  time  and  until  farther  order,  strictly  enjoining 
and  restraining  him  from  receivbg,  assigning,  disposing  of,  or 
in  any  way  interfering  with,  any  money,  choses  in  action, 
evidences  of  debt  or  other  property,  not  exempt  from  execution, 
belonging  to  him  or  in  which  he  was  interested.  This  order 
was  served  on  the  defendant  C.  Stiney  on  the  4th  day  of  De- 
cember, and  a  copy  of  it  was  served  on  the  defendant  McLoud 
on  the  same  day.  On  the  return  day  of  the  order  Stiney  did 
not  appear  before  the  judge,  having  absconded  after  the  order 
was  served.  The  judge  thereupon  issued  an  attachment  against 
him  which  has  never  been  served,  Stiney  having  left  the  state 
and  not  having  returned.    On  the  30th  of  December  following, 
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(1850,)  McLond  paid  the  wife  of  Stinej  (the  defendant  Nan<7 
Stiney)  $60  in  m^nej,  and  executed  and  delivered  to  her  a  deed 
to  her  husband  for  80  acres  of  land  in  Michigan,  npon  which 
she  indorsed  upon  the  contract  between  her  husband  and  Mo- 
Loud  of  October  81,  1850,  a  receipt  in  the  following  words : 
**  Phelps,  Dec.  30.  Received  on  the  within  contract  three  hun- 
dred dollars  in  full  satisfaction  of  same,  of  Hubbert  McLoud,  and 
possession  of  the  house  and  lot  is  hereby  surrendered  up  to 
him,  and  the  said  contract  canceled  and  satisfied.  Nancy  Stiney." 
At  the  time  this  receipt  was  given  Mrs.  Stiney  was  in  possession 
of  the  house  and  acre  of  land,  and  delivered  the  same  up  to 
McLoud,  and  also  gave  up  to  him  the  counterpart  of  the  agree- 
ment. On  the  same  day  (Dec.  80)  the  county  judge  made 
another  order,  reciting  the  said  judgment,  execution,  and  the  re- 
turn thereof,  and  that  it  appeared  to  him  that  Hubbert  McLoud 
of  d&c.  was  indebted  to  the  said  Oomolius  Stiney  in  a  sum  ex- 
ceeding ten  dollars,  and  requiring  the  said  Hubbert  McLoud  to 
appear  before  him  at  his  o£5ce  in  Ganandaigua,  on  the  2d  day 
of  January,  1851,  at  one  p.  m.  and  be  examined  concerning  the 
same.  This  order  was  not  served  on  McLoud  until  after  he  had 
closed  the  business  with  Mrs.  Stiney  and  taken  her  receipt  ai 
above ;  which  was  before  he  knew  of  the  existence  oi  the  orders 
At  the  return  day  of  the  order  McLoud  appeared  before  the 
judge  and  was  examined.  On  his  examination  he  denied  any 
present  indebtedness  to  Stiney.  It  did  not  appear  that  any 
further  proceedings  were  had  before  the  county  judge,  in  rela- 
tion  to  the  matter. 

It  appeared  also  that  McLoud  had  paid  C.  Stiney  $9.15  on 
account  of  a  cow  which  Stiney  had  sold  a  Mrs.  Armstrong,  and 
which  sum  McLoud,  being  indebted  to  Mrs.  A.,  had  agreed  with 
her  to  pay  to  Stiney.  This  payment  was  made  to  Stiney  the 
same  day  the  order  of  the  county  judge  of  the  2d  of  December 
was  served  on  him,  and  after  it  had  been  served  on  both  Stiney 
and  McLoud. 

The  action  was  tried  before  a  referee,  who  reported,  1.  That 
the  plaintilBf  became  possessed  of  an  equitable  lien  and  was  en- 
titled to  be  paid  the  two  sums  of  money  due  to  Stiney  from 
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McLoud,  (the  $300  purchase  money,  &c.,  and  the  $9.15  paid 
Stiney  by  McLoud  for  Mrs.  Armstrong,)  to  \e  applied  on  hia 
judgment  against  said  Stiney  by  McLoud,  under  the  service  of 
the  order  of  December  2,  1860,  upon  them.  2.  That  the  pay- 
ments of  the  said  two  sums  of  money  by  McLoud  to  Stiney  and 
to  his  wife,  were  fraudulent  and  void  as  to  the  plaintiff,  and  were 
made  with  the  intent  to  aid  the  said  Stiney  in  avoiding  the  pay- 
ment of  the  plaintiff's  judgment,  and  not  in  pursuance  of  any 
agreement  made  without  knowledge  or  notice  of  the  sevend  facts 
therein  before  detailed,  and  were  wholly  inoperative  to  discharge 
McLoud  from  his  liability  to  pay  the  same  to  the  plaintiff  on  his 
judgment.  That  the  plaintiff  was  entitled  to  judgment  that 
McLoud  pay  to  him  the  said  sums  of  money,  amounting,  with  in- 
terest on  the  sum  of  $300  from  the  30th  December,  1850,  to  the 
sum  of  $353.78,  besides  his  costs  and  disbursements,  to  be  taxed. 
The  report  was  dated  February  14, 1853.  Evidence  was  given 
before  the  referee,  showing,  as  the  plaintiff  claimed,  that  the 
payments  by  McLoud  of  the  sums  mentioned  were  made  with 
the  intent  to  aid  Stiney  to  avoid  payment  of  the  plaintiff's 
judgment,  and  were  fraudulent  and  void  as  to  the  plaintiff. 
Judgment  was  entered  upon  this  report,  according  to  its  tenor, 
with  $91.49  costs,  from  which  the  defendant  McLoud  appealed. 

S,  V.  R,  Mallort/,  for  the  appellant 

/  C.  Smith,  for  the  respondent. 

By  the  Court,  Welj-es,  J.  The  finding  of  the  referee  ap- 
pears to  be  founded,  in  part  at  least,  upon  the  assumption  that 
the  effect  of  the  order  of  the  county  judge,  of  December  2, 
1850,  was  to  create  an  equitable  lien  in  favor  of  the  plaintiff 
upon  a  supposed  indebtedness  of  McLoud  to  Stiney,  which  lien 
still  continues  and  may  be  enforced  in  this  action.  That  order 
required  Stiney  to  appear  before  the  judge  and  make  answer 
and  discovery  concerning  his  property,  and  enjoined  him  from 
receiving,  &c.  any  money,  choses  in  action,  evidences  of  debt  or 
other  property  not  exempt  from  execution,  belonging  to  him. 


MONBOE-MABOH,  1865.  361 


EdmoDSton  v.  McLoud. 


The  ord^,  we  think,  did  not  have  the  operation  attributed  to  it, 
for  several  roMons. 

1.  At  the  time  it  was  made  and  served  it  does  not  appear 
that  McLoud  was  indebted  to  Stiney.  There  was  then,  only  an 
open  executory  contract  existing  between  them,  by  which 
McLoud  would  become  entitled  to  possession  of  the  house  and 
acre  of  land,  upon  payment  of  three  hundred  dollars.  It  pro- 
vided, that  Stiney  or  his  wife  should  keep  possession,  until 
McLoud  should  pay  the  three  hundred  dollars,  which  he  agreed 
to  pay  on  taking  possession.  It  is  quite  clear  that  McLoud 
could  not  be  called  upon  to  pay  the  $300,  until  he  took  posses- 
sion, and  that  it  was  at  his  election  when  to  take  possession. 

2.  No  debt  has  since  been  created  by  McLoud  to  Stiney. 
The  contract  of  the  81st  of  October,  1850,  was  merged  in  the 
transaction  of  the  30th  of  December  of  that  year,  which  was 
executed  and  complete,  and  created  no  indebtedness  either  in 
jhvor  of  McLoud  or  Stiney.  McLoud  had  the  right  to  de* 
mand  possession  of  the  house  and  acre  of  land  on  payment  by 
him  of  the  $300.  He  was  not  restrained  from  doing  this  by  any 
order,  and  was  not  bound  to  wait  the  result  of  the  proceedings 
against  Stiney  before  the  county  judge.  If  the  effect  of  Mrs. 
Stiney's  delivering  the  possession  and  receiving  the  $60,  and 
the  deed  to  her  husband  for  eighty  acres  of  land  in  Michigan, 
was  to  involve  Stiney  in  contempt  for  disobedience  of  the  in- 
junction order,  it  is  not  perceived  how  it  would,  therefore,  in- 
validate the  transaction  as  it  respected  McLoud,  or  affect  his 
rights  in  any  way.  He  was  not  bound  by  the  injunction, 
though  served  upon  him ;  because  he  was  not  a  party  to  it  nor 
to  the  proceeding  in  which  it  was  issued,  and  it  was  not  directed 
to  him.  Its  utmost  effect  upon  him  was  as  a  notice.  If  he 
decided  to  avail  himself  of  his  right  to  possession  of  the  house, 
&C.  there  was  no  one  to  whom  he  could  make  payment  of  the 
$800  but  Stiney  or  some  one  authorized  by  him,  and  this  right 
he  could  not  be  deprived  of  in  proceedings  to  which  he  was  not 
a  party. 

3.  The  case  does  not  show  that  any  further  order  was  ever 
made  against  Stiney  in  the  proceedings  before  the  judge,  except 
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that  an  attachment  was  issoed  against  him  for  not  appearing, 
&c.  which  has  never  been  served.  The  proceedings  against  him 
seem  to  have  been  suspended,  and  new  proceedings  instituted 
against  McLoud  under  §  294  of  the  code,  which  appear  to  hare 
ended  with  his  examination  on  oath,  before  the  judge,  without 
any  order  haying  been  made  in  respect  to  him  or  his  alleged  in- 
debtedness to  Stiney. 

4.  But  assuming  that  a  lien  was  created  by  the  order  of  the 
county  judge  of  the  2d  of  December,  1850,  how  can  the  plain- 
tiff avail  himself  of  it?  Clearly,  as  it  seems  to  us,  not  in  this 
action,  in  any  way,  but  only  in  the  way  pointed  out  in  the  code. 
Chapter  2,  of  art.  9,  of  part  2  of  the  code,  embracing  §§  292  to 
802  inclusive,  contains  all  the  provisions  on  the  subject  They 
are  intended  to  be  complete,  and  to  afford  a  judgment  creditor 
instituting  proceedings  under  them,  the  full  benefit,  and  to  put 
him  in  possession  of  all  his  rights,  which  the  chapter  recognizes, 
creates  or  regulates.  The  provisions  were  unknown  before  the 
code.  By  §  297,  the  judge  may  order  any  property  of  the 
judgment  debtor,  not  exempt  from  execution,  in  the  hands  of 
himself  or  any  other  person,  or  due  to  the  judgment  debtor,  to 
be  applied  towards  the  satisfaction  of  the  judgment,  &c.  and 
by  §  298,  he  may  also  appoint  a  receiver,  &c.  Section  299  in 
effect  declares,  that  no  recovery  shall  be  had  against  a  person 
alleged  to  be  in  debt  to  the  judgment  debtor,  where  the  indebt- 
edness is  denied,  except  in  an  action  by  the  receiver.  To  carry 
out  this  provision,  it  is  clear  that  proceedings  must  be  had,  in 
which  the  person  alleged  to  be  indebted  to  the  judgment  debtor 
is  a  party,  under  }  294,  in  order  that  he  may  have  an  oppor- 
tunity to  deny  his  indebtedness.  The  proceeding  in  this  case 
before  the  county  judge,  against  McLoud,  was  not  until  after 
he  had  made  the  payment  and  taken  full  possession  <^  the 
premises ;  and  it  is  believed  that  no  one  will  contend,  that  after 
his  examination,  the  judge  would  have  had  the  power  to  order 
him  to  pay  the  $300  to  the  plaintiff,  or  to  make  any  other  order, 
except  for  the  appointment  of  a  receiver.  {The  PeopUy  ex reL 
WUliamSy  v.  Hulburt,  6  How.  Pr.  R.  446.)  If  a  receiver  had 
then  been  appointed  by  the  judge  and  an  action  brought  by 
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him  against  McLond,  for  these  moneys,  the  question  whether  the 
payment  to  Stiney  or  his  wife  was  a  good  payment,  woald  have 
been  properly  triable  in  that  action.  It  would  have  been  in 
substance  a  continuation  of  the  proceedings  instituted  before 
the  judge,  or  at  least  the  carrying  out  of  those  proceedings  under 
the  provisions  of  the  code.  But  all  the  proceedings  taken  before 
the  judge  have  been  practically  abandoned,  and  with  the  lien,  if 
any  ever  attached,  have  fallen  to  the  ground.  This  action  must 
therefore  be  decided  the  same  as  if  no  such  proceedings  were  ever 
had,  excepting  that,  perhaps,  they  may  be  resorted  to  for  the  pur- 
pose of  showing  notice  of  certain  facts  to  the  defendant  McLoud. 

This  action  was  commenced  September  80,  1851,  just  nine 
months  after  the  payment  made  by  McLoud  to  Mrs.  Stiney,  and 
the  giving  up  of  the  possession  of  the  house  and  acre  of  land, 
by  the  latter  to  the  former,  by  which  the  transactions  between 
Stiney  and  McLoud  in  relation  to  the  land  were  executed  and 
closed.  What  has  McLoud  done  to  involve  him  in  the  liability 
to  pay  the  $300  or  $9.15  a  second  time  ?  At  the  time  he  pur- 
chased of  Stiney  the  contract  with  Woods,  and  entered  into  the 
contract  with  Stiney,  respecting  the  possession  of  the  house, 
one  acre  of  land,  ice.  the  plaintiff  had  not  obtained  his  judg- 
ment, and  McLoud  testified,  on  his  examination  before  the 
judge,  that  at  that  time  he  did  not  know  of  any  indebtedness 
on  the  part  of  Stiney  to  the  plaintiff,  or  that  an  action  had  been 
commenced  by  the  plaintiff  against  Stiney,  and  it  is  not  proved 
that  he  did  then  know  or  had  notice  of  either. 

By  the  latter  contract,  McLoud  became  vested  with  certain 
rights  which  have  been  before  considered,  and  which,  as  we 
think  the  case  shows,  he  has  legitimately  exercised.  That  he 
had  notice,  after  his  contract  with  Stiney  was  entered  into,  of 
the  plaintiff's  judgment,  and  of  the  wishes  and  design  of  the 
plaintiff  to  get  hold  of  Stiney's  interest  in  that  contract,  did  not 
affect  his  right  to  .settle  with,  and  pay  Stiney,  unless  restrained 
from  doing  so,  by  some  legal  process.  There  is  no  principle  of 
law  or  rule  of  equity  which  required  him  to  make  payment  to 
the  plaintiff  in  preference  to  Stiney.  There  is  no  pretense  for 
requiring  him  to  pay  the  plabtiff  the  $9.15  which  he  has 
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already  paid  to  Stinej.  It  was  money  which  he  had  agreed 
with  a  debtor  of  Stiney  to  pay  to  him.  McLoud  denies  any 
indebtedness  to  Stiney,  and  in  no  aspect  of  the  case  can  there 
be  a  recovery  against  him  except  by  action  in  the  name  of  a 
receiver,  where  he  can  claim  as  a  right  a  trial  by  jury. 

But  we  are  of  the  opinion  that  the  case  fails  to  show  a  right 
of  recovery  against  McLoud  in  any  view  whatever. 

The  judgment  should  be  reversed,  and  the  complaint  dis- 
missed as  to  McLoud,  with  costs. 

[Monroe  General  Term,  March  6,  1866.  Johnson,  WdUs  and  7*.  R. 
Strong^  Justioes.] 


Lanolois  vs.  The  Buffalo  and  Rochester  Bail  Boad 

Company. 

There  is  no  obligation  imposed  upon  a  raU  road  coiporaUon,  so  ftr  as  its  senrants, 
employed  upon  its  engines,  are  conoerned,  to  erect  and  maintain  fences  on  the 
sides  of  the  road ;  so  as  to  render  sach  oorporation  liable  for  an  injury  happen- 
ing to  a  servant  thus  employed,  in  consequence  of  its  neglect  to  fbnce  against 
cattle. 

Although  fences  along  the  line  of  rail  roads,  protecting  the  track  ftom  cattle  on 
adjoining  lands,  are  afy  important  measure  of  security,  both  to  the  agents  and 
aerrants  of  the  companies,  and  to  the  public,  yet,  in  the  absence  of  a  legisktiye 
provision  making  their  erection  an  absolute  duty  to  the  public,  the  courts  caa- 
not  properly  impose  it  as  a  duty,  and  hold  its  non-performance  to  be  negU- 
gence,  per  se,  disregarding  all  other  circumstances. 

Under  the  44th  section  of  the  general  rail  road  act,  roquiring  rail  road  corpora- 
tions to  erect  and  maintain  fences  on  the  sides  of  their  road,  and  declaring  that 
in  case  of  omission  to  do  so,  by  any  corporation,  the  corporation  and  its  agente 
shall  be  liable  for  all  damages  which  shall  be  done  by  their  agents  or  engines  to 
caUUf  horses  or  other  animals  thereon,  the  duty  is  one  in  respect  to  the 
owners  of  such  atUmals,  only,  and  the  liability  prescribed  is  all  that  is  incur- 
red by  a  vioktlon  of  it. 

DEMURRER  to  complamt    The  complaint  alleged  that  the 
plaintiff  was  a  poor  person,  and  was  old  and  decrepid,  so  as  to 
be  unable  by  work  to  maintain  himself  and  those  for  whom  he  was 
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boand  to  provide ;  that  before  and  on  the  15th  day  of  October, 
1860,  the  defendant  was  and  still  is  a  corporation,  and  was  the 
owner  of  a  rail  road  between  the  cities  of  Rochester  and  Buffalo, 
engaged  in  the  business  of  transporting  persons  and  property 
by  railway  between  the  said  cities  of  Buffalo  and  Rochester. 
That  before  that  time  the  plaintiff  had  hired  to  the  defendant 
his  son  Francis  Langlois,  an  infiuit  under  the  age  of  21,  to  wit, 
of  the  age  of  17  years,  to  serve  the  defendant  as  a  bell-ringer 
upon  a  locomotive  engine  of  the  defendant,  and  as  such  bell- 
ringer  it  was  the  duty  of  the  said  Francis  Langlois  to  ride  with 
and  upon  the  said  engine  on  the  track  of  the  defendant's  rail 
road,  and  thereupon  it  became  and  was  the  duty  of  the  defendants 
BO  to  equip  and  maintain  their  said  rail  road  with  its  machinery 
and  appurtenances,  and  to  provide  and  keep  up  such  fences  against 
the  straying  of  cattle  and  other  beasts  into  and  upon  the  track 
of  said  road,  and  to  employ  such  skillful  and  careful  engineers 
and  other  servants  to  direct  and  manage  the  engines  as  that  the 
said  Francis  Langlois  should  be  safely  and  securely  carried  and 
conveyed  upon  the  said  engine,  in  the  discharge  of  his  duty  as 
aforesaid.  The  plaintiff  further  alleged,  that  the  track  of  the 
defendants'  rail  road  aforesaid  passed  over  and  through  certain 
lands  in  the  county  of  Genesee,  which  at  the  time  of  the  injury 
complained  of,  to  wit,  on  the  15th  day  of  October,  1850,  were 
occupied  by  one  John  F.  Plato,  and  it  was  the  duty  of  the  de- 
fendants as  the  owners  of  such  road  to  erect,  maintain  and  keep 
in  repair  good  and  sufBcient  fences  along  said  track  at  the  place 
aforesaid,  and  separating  the  same  from  the  adjoining  lands  of 
the  said  Plato ;  that  the  defendants  wholly  neglected  their  duly 
in  that  behalf,  and  that  by  reason  of  their  negligence,  while  the 
engine  of  the  defendants  with  the  said  Francis  Langlois  thereon 
in  the  discharge  of  his  duty  as  bell-ringer  for  the  defendants  aa 
aforesaid,  was  proceeding  in  and  along  the  track  of  said  rail  road, 
sundry  cows,  steers,  oxen  and  other  cattle,  strayed  and  came 
over  and  across  the  place  where  the  defendants  ought  to  have 
maintained  a  fence,  from  the  adjoining  lands,  on,  to  and  upon  the 
track  of  said  rail  road,  and  overturned  the  said  engine  and  the 
tender  attached  tiiereto,  by  means  whereof  the  said  Francis 


366     OASES  m  the  supreme  court. 

Laaglois  v.  Boffldo  and  Rochester  Rail  Road  Company. 

Langlois  vas  thrown  with  great  violence  to  the  ground,  and  was 
thereby  braised,  wonnded  and  injured,  so  that  he  became  sick 
and  so  continued  until  the  16th  day  of  October,  1850,  and  then 
died  thereby ;  and  the  plaintiff  was  obliged  to,  and  did,  pay,  lay 
out  and  expend  large  sums  of  money  in  and  about  the  necessary 
medicines  and  medical  attendance  for  the  said  Francis  Langlois, 
and  in  going  with  his  family  to  visit  and  nurse  the  said  Francis 
Langlois,  and  in  and  about  his  funeral  and  the  burying  of  his  body, 
and  was  exposed  to,  and  did  sustain,  great  loss  of  the  plaintiff's  time 
in  such  visiting  and  funeral,  and  was  also  by  means  of  the  prem- 
ises, deprived  of  the  services  of  the  said  Francis  Langlois,  as  the 
servant  of  the  plaintiff,  up  to  the  time  that  he  should  attain  the 
age  of  21  years,  and  of  his  society  and  comfort,  and  of  the  sup- 
port and  maintenance  that  he  might  and  otherwise  would  have  re- 
ceived of  and  from  his  said  son  afterwards  and  throughout  his  nat- 
ural life.  And  the  plaintiff  demanded  judgment  for  his  damages 
by  him  sustained  by  reason  of  the  premises  to  the  sum  of  $8000. 
To  this  complaint  the  defend&nts  demurred,  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

E.  Peshine  Smiihj  for  the  plaintiff.  I.  The  duty  of  the  de- 
fendants to  maintain  fences  at  the  place  where  the  injury  oc- 
curred is  sufficiently  averred  in  the  complaint  as  a  matter  of  fact 
(2  Sound.  R.  114,  a,  6,  c.  Rider  v.  Smithy  3  Term  R.  766. 
1  Chit.  PL  417.)  ^ 

n.  Whether  or  not  there  was  such  a  special  necessity  for 
fences  at  the  place  where  the  injury  occurred  as  to  charge  the 
defendants  with  want  of  ordinary  care  in  not  maintaining  them,  is 
a  question  for  the  jury.  The  circumstances  establishing  such 
necessity  are  matters  of  evidence,  and  should  not  be  pleaded. 
{Eaton  V.  Sovihby^  Willes,  131.  Eldridge  v.  Long  Island 
R.  R.  Co.,  1  Sandf.  S.  C  R.  89.  Dean  v.  SuUivan  R.  R.  Co^ 
Amer.  Railway  Cas.  216.) 

III.  The  doctrine  that  no  action  is  inaintainable  against  one 
who  by  wrongful  act,  neglect  or  default  has  caused  the  death  of 
another,  has  never  been  adopted  in  this  state.  Its  only  ground 
— the  forfeiture  of  the  offender's  goods  to  the  crown— 4oes  not 
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apply  in  this  country.  ( White  v.  Fort^  8  Haw^s  R.  261. 
Robison  r.  Ctdp,  8  Brevard! s  S,  Car,  R,  802.  Reeve^s  Dom. 
Rel.  877.)  Higgins'  case,  as  reported  in  1  Brownlow,  205,  and 
Yelyerton,  89,  is  the  fountain  of  the  doctrine  in  England,  but 
reports  of  the  same  case  in  Noy's  R.  18,  and  2  Belle's  Ab.  568, 
show  that  it  is  limited  to  an  injury  to  a  wife.  Such  action  for 
injuries  causing  the  death  of  a  servant  have  been  frequently 
maintained  in  this  country.  {Ford  v.  Monroe,  20  Wend,  210. 
Harrison  v.  Berkley,  1  Strob,  525.  Joy  v.  Wilson,  Cheves,  75. 
Pnice  V.  Myrick,  1  Dev,  (N.  C.)  S45.  Billiard  v.  Dortch,  3 
Hawky  250.    Swigert  v.  Graham,  7  B.  Monroe,  661.) 

G.  H,  ilfttf7i/brc2,  for  the  defendants.  I.  By  the  common  law 
no  action  will  lie  for  alleged  negligence  which  results  in  the 
death  of  a  hnmui  being.  {ERggins  v.  Butcher,  Yelv,  89,  90 ; 
&  C.  Broumlow,  205.  Bacon^s  Abr.  Master  and  Servant,  P. 
Noy,  18.  Felter  v.  Besle,  1  Salk,  11.  Baker  v.  Bolton,  1 
Camp,  493.  Cory  v.  Berkshire  R.  R.  Co,  1  Cushing's  R,  475.) 
This  position  is  strengthened  by  reference  to  the  act  of  1847) 
{Sess.  Laws,  page  575,  arhended  Law  of  1849,  page  388,) 
which  provides  a  remedy  in  such  cases,  and  confines  the  remedy 
to  the  mode  there  prescribed. 

II.  If  the  action  could  be  maintained,  the  plaintiff  has  not  in 
his  complaint  set  forth  facts  sufficient  to  constitute  a  ground  of 
action.  No  person  can  be  held  liable  for  negligence  unless  his 
negligence  was  in  violation  of  a  contract,  express  or  implied,  or 
of  a  duty  imposed  upon  him  by  law.  {Mayor  of  Albany  v.  Cun- 
liff,  2  Corns.  R,  165,  169.  Esp.  Nisi  Prius,  art.  Trespass  on 
the  Case,  599.  Henly  v.  Mayor  and"  Burgesses  of  Lyme 
Regis,  5  Sing,  91.  8  Bam.  ^  Ad,  77.  1  Bing.  N.  C. 
222.)  The  complaint  in  the  case  alleges  the  duty  of  the  de- 
fendants, as  owners  of  their  road,  to  erect  and  maintain  certain 
fences,  their  neglect  to  make  such  fences,  and  that  in  conse- 
quence of  that  neglect,  the  plaintiff's  son  was  killed.  No  con- 
tract is  alleged  from  which  this  duty  arose,  and  no  facts  are 
stated  from  which  such  duty  could  be  inferred.  This  is  fatal  to 
the  complaint.    {City  of  Buffalo  v.  HbUaway,  3  Seld.  JR.  498.) 
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If  it  be  claimed  that  the  words,  ^^as  owners  of  suck  roadQ^ 
sufficiently  indicates  the  ground  of  such  duty,  ire  answer, 
(1.)  At  the  common  law,  no  person  was  bound  to  erect  fences 
either  to  protect  his  possession,  or  to  entitle  himself  to  a  remedy 
against  trespasses  or  encroachments.  Bush  v.  Brainard,  1 
Cmo.  78.  Stafford  v.  Ingersol,  3  Hill,  88.  The  Tmiawanda  R. 
It.  Co.  T.  Mungerj  5  Detiio.  255.  Ryan  v.  The  Rochester  and 
Syracuse  R.  R.  Co.  9  How.  Pr.  R.  453.)  (2.)  No  facts  are 
alleged  to  show  the  application  of  the  revised  statutes  in  refer- 
ence to  partition  fences,  nor  do  those  statutes  create  any 
duty,  except  to  the  adjoining  owner.  {Ryan  y.  The  Rochester 
and  Syracuse  R.  R.  Co.  9  How.  Pr.  R.  453.)  (3.)  Nor  is  the 
plaintiflf  aided  by  the  44th  section  of  the  general  rail  road  law. 
{Sess.  Laws  1850,  page  233.)  By  chap.  236  of  Sess.  Laws  of 
1850,  §  6,  the  provisions  of  the  44th  section  of  the  general  rail 
road  act  are  materially  modified  as  to  these  defendants.  No 
facts  are  stated  in  the  complaint,  which,  under  the  provisions 
of  both  acts,  would  make  the  defendants  liable  in  any  case.  If 
the  defendants  were  organised  prior  to  the  act  of  1850,  the  44th 
section  does  not  apply  to  them.  (MiUiman  v.  The  Oswego 
and  Syracuse  R.  R.  Co.  10  Barb.  87.)  But  this  section 
implies  a  duty  unknown  to  the  common  law,  making  that  penal 
which  was  not  so  before.  It  is  therefore  to  be  construed  strictly, 
and  the  consequences  resulting  from  its  violation  are  those  only 
which  the  act  prescribes.  {Dwar.  on  Statutes^  679.)  The 
only  effect  of  neglecting  to  fence  as  required  by  the  statute,  is 
that  the  company  is  made  liable  for  injuries  to  animals  upon  the 
track.  In  reference  to  all  other  persons,  except  the  owners  of 
such  animals,  the  duties  and  obligations  of  railroad  companies 
remain  as  they  were  before  the  statute  was  passed.  The  law 
can  scarcely  impute  to  the  defendants  as  an  act  of  culpable  negli- 
gence what  it  permits  to  all  others.  And  the  fact  that  the 
legislature,  when  this  subject  was  fully  before  it,  chose  to  limit 
the  liability  resulting  from  a  &ilure  to  fence,  shows  conclusively 
that  it  did  not  regard  the  construction  of  such  fences  as  a  duty 
which  the  companies  owed  to  any  other  persons  than  the  own- 
eni  of  cattle  which  might  otherwise  stray  thereon.    ( The  King 


MONROE-JANUARY,  1854.  ggQ 

Langlois  «.  BnflUo  and  Rochester  Rail  Road  Company. 

V.  Pease,  4  Bam.  ^  Ad.  80,  (24  Eng,  C.  L.  R.  17.  Rxck- 
et  y.  The  East  and  West  India  Docks  and  Birmingham 
Junction  Railway  Co.  12  Com.  Bench  R.  74  Eng.  C.  L.  R. 
160.) 

III.  If  the  defendants  were  bound  to  fence,  and  this  duty  had 
been  neglected  by  their  agents,  no  action  could  lie  by  this 
plaintiff,  who  had  voluntarily  hired  his  son  to  the  defendants  as 
a  bell-ringer  on  their  train.  {Farwell  v.  Boston  and  Worcester 
R.  R.  Co.,  4  Metcalf,  49.  Brown  y.  Maxwell,  6  HUl,  692. 
Hapes  V.  Western  R.  R  Co.,  8  Cushing,  270.  Coon  v.  Syror 
cuse  and  Utica  R.  R.  Co.,  1  Selden,  492.) 

T.  R.  Strong,  J.  The  ground  upon  which  it  is  claimed  the 
defendants  are  liable  in  this  case,  is,  that  it  was  their  duty  as 
owners  of  their  road,  in  respect  to  their  servants  employed  on 
their  engines,  to  erect,  maintain  and  keep  in  repair,  good  and 
sufficient  fences  along  the  track  of  their  road,  and  separating 
their  road  from  the  adjoining  lands  at  the  place  where  the  injury 
in  question  occurred ;  and  that  they  neglected  to  perform  that 
duty,  whereby  the  injury  was  occasioned.  The  existence  of  the 
duty  is  an  essential  element  in  the  position ;  without  it,  there 
is  no  negligence,  and  consequently  no  'liability.  By  §  44  of 
"  the  act  to  authorize  the  formation  of  rail  road  corporations 
and  to  regulate  the  same,''  {Laws  of  1850,  p.  283,)  which  is  ap- 
plicable to  the  defendants,  to  a  qualified  extent,  {Id.  p.  465, 
468,  §  6,)  an  obligation  is  imposed  upon  rail  road  corporations 
to  erect  and  maintain  fences  on  the  sides  of  their  road ;  and 
the  consequence  of  omitting  to  do  so  by  any  corporation  is  de-  * 
clared  to  be,  that  "  the  corporation  and  its  agents  shall  be  liable 
for  all  damages  which  shall  be  done  by  their  agents  or  engines 
to  cattle,  horses  or  other  animals  thereon."  The  duty  under 
this  statute  provision,  is  one  in  respect  to  the  owners  of  such 
animals,  only ;  and  the  liability  prescribed  is  all  that  is  incurred 
by  a  violation  of  it.  There  is  no  other  statute  imposing  a  duty 
upon  the  defendants  to  fence  their  road ;  and  hence  if  the  duty 
alleged  in  this  case  existed,  it  must  rest  on  the  common  law. 
It  must  arise  from  the  principle  that  by  the  common  law  such 
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corporations  are  required  to  ase  ordinary  care  for  the  safety  of 
their  servants.  Did  ordinary  care  by  the  defendants,  for  the 
safety  of  the  son  of  the  plaintiff,  demand  the  fences  which  the 
defendants  are  charged  with  neglect  in  not  making  7  It  is  not 
shown  that  there  was  any  special  necessity  for  fences  at  the 
point  where  the  injury  occurred,  nor  is  it  alleged  that  there  was 
any  want  of  care,  on  the  part  of  the  defendants,  except  in  not 
proYiding  fences.  Did,  then,  ordinary  care  require  such  fences 
whatever  circumstances  existed  having  reference  to  the  neces- 
sity of  fences  at  that  place,  and  whatever  other  precautions 
were  employed,  to  prevent  accidents?  If  not,  the  plaintiff  fiiils 
to  maintain  the  duty  he  asserts,  and  of  the  breach  of  which  he 
complains. 

It  is  undoubtedly  true  that  fences  along  our  lines  of  rail  roadsi 
protecting  the  tracks  from  cattle  on  adjoining  lands,  are  an  im- 
portant measure  of  security,  both  to  the  agents  and  servants 
of  rail  road  corporations,  and  to  the  public  ;  but  in  the  absence 
of  a  legislative  provision  making  their  erection  an  absolute  duty 
to  the  public,  can  the  courts  properly  impose  it  as  a  duty,  and 
hold  its  non-pei-formance,  per  se^  negligence,  disregarding  all 
other  circumstances  ? 

I  do  not  feel  at  liberty  to  go  to  the  extent  whidi  this  case  calls 
for,  upon  the  question  of  the  duty  of  the  defendants,  in  order 
to  maintain  the  action,  and  must  therefore  order  judgment  in 
favor  of  the  defendants,  on  the  demurrer,  with  leave  to  the 
plaintiff  to  amend  on  payment  of  costs. 

[Monroe  Special  Term,  Jannaiy,  2, 1854,  T.  /?.  Strong ,  J.  Afflrmed  <m  i^ 
peal,  at  the  Monroe  General  Term,  March  6, 1865,  held  by  SMen,  Jokman  and 
T.  R.  Strong,  Jnstioes.] 
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The  Delaware  and  Hndson  Canal  Company  were  incorporated  for  the  parpose  of 
catting  a  canal  and  making  a  complete  slack  water  navigation,  between  the 
Delaware  and  Hudson  rivers,  and  by  their  charter  they  were  authorized  to 
make,  constract  and  forever  maintain,  a  canal  of  nniahle  width,  depth  and 
dimensions,  to  he  determined  hy  the  corporation ;  also  all  necessary  locks, 
aqnedncts,  culverts,  dams,  waste-weirs  &c. ;  the  object  of  the  charter  bemg, 
as  stated  in  the  preamble,  the  opening  of  a  channel  through  which  the  city  of 
New  York  and  other  parts  of  the  state  might  receive  a  supply  of  stone  coal 
from  Pennsylvania.  SM  that,  under  their  charter,  the  company,  after  having 
ocffistructed  their  canal,  had  the  power  to  etUar^e  the  same,  whenever  in  its  Judg- 
ment the  increased  demand  for  the  article  the  canal  was  to  supply,  required 
such  enlargement. 

BM  also,  that  having  the  authority  to  make  such  enlargement,  the  company 
had  the  legal  right  to  raise,  by  means  of  a  dam,  the  water  of  the  Rondout 
creek,  so  as  to  make  that  portion  of  it  used  by  them  as  a  part  of  their  canal 
navigable  for  their  boats  of  the  enlarged  size ;  and  that  the  only  remedy  of  a 
mill  owner  upon  that  creek,  for  an  injury  sustained  in  consequence  of  the 
ndsing  of  the  water,  was  by  an  action  for  damages,  or  by  proceedings  under 
the  10th  section  of  the  company's  charter,  for  the  appraisal  and  payment  of 
the  damages ;  and  not  by  obtaining  an  ii^junction  to  restrain  the  act. 

It  is  not  every  case  even  of  a  clear  violatioh  of  the  plaintiff's  rights,  that  entitles 
him  to  an  injunction  to  restrain  such  violation.  He  must  first  show  clearly 
that  the  act  itself  is  illegal. 

If  an  act  is  authorized  by  law,  the  remedy  of  a  party  injured  is  by  an  action  for 
damages,  or  such  other  proceedings  as  may  be  prescribed  by  statute  for  the 
ascertamment  and  payment  of  the  damage. 

To  authorize  a  temporary  injunction,  it  must  appear  from  the  complaint  that  the 
act  sought  to  be  restrained  is  unlawfril,  and  that,  to  allow  such  act  to  be 
committed  or  continued,  during  the  litigation,  would  produce  injury  to  the 
plaintiff  , 

The  provisions  of  the  219th  section  of  the  code  are  permissive,  not  imperative. 

A  temporary  injunction  should  not  be  allowed  in  every  case  in  which  a  plaintiff 
brings  himself  within  the  letter  of  that  section. 

Some  regard  should  be  had  to  the  nature  and  extent  of  the  injury  which  the 
plaintiff  would  suffer  if  the  injunction  should  be  withheld,  and  also  to  the  con- 
sequences to  the  defendant  if  it  be  granted. 

MOTION   to  dissolve  an  injunction.    The  defendants  were 
incorporated  in  1823  '^  for  the  purpose  of  cutting  a  canal 
and  making  a  complete  slack  water  navigation,  between  the 
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Delaware  and  Hadson  rivers."  By  their  charter,  they  were 
authorized  '^  to  make,  construct  and  foreyer  maintain,  a  canal  or 
slack  water  navigation  of  suitable  width,  depth  and  dimensions, 
to  be  determined  by  the  corporation,"  also  '^  all  necessary  locks, 
aqueducts,  culverts,  dams,  waste  weirs,'-  &C 

Under  this  charter,  the  defendants  proceeded  to  construct 
their  canal.  For  that  purpose,  a  section  of  about  three  miles 
of  the  Rondout  creek,  between  Eddy ville  and  creek  locks,  was 
used  by  the  defendants.  The  canal  was  put  in  operation  in 
1829,  and  from  that  time  until  the  commencement  of  this  action, 
the  defendants  had  been  accustomed,  during  the  dry  season  of 
the  year,  to  raise  the  water  in  the  Rondout  creek  by  means  of 
flush  boards  placed  upon  a  dam  at  Eddyville,  for  the  purpose  of 
deepening  the  water  in  that  part  of  the  creek  used  as  a  part  of 
the  canal.  In  1849  the  defendants  enlarged  their  canal,  and 
since  that  time  the  defendants,  as  appeared  from  the  affidavits 
read  by  the  plaintiff  in  opposition  to  the  motion,  had,  during  a 
portion  of  the  season,  raised  the  water  in  the  creek,  by  means  of 
flush  boards  placed  upon  the  Eddyville  dam,  higher  than  they 
had  been  accustomed  to  raise  it  before. 

The  plaintiff  alleged,  in  his  complaint,  that  he  was  the  owner 
of  a  fkrm  with  a  water  mill  standing  thereon  in  the  town  of 
Kingston,  at  the  Greenkill  and  adjoining  the  Rondout  creek, 
and  that  the  tail  race  of  the  mill,  which  carried  off  the  waters  of 
the  wheel,  emptied  into  the  Rondout  creek  about  100  feet  from 
the  mill.  That  the  defendants,  on  the  9th  of  June  1853,  erected 
and  placed  upon  the  Eddyville  dam  certain  flush  boards  and 
timber,  whereby  the  stream  at  the  dam  was  raised  about  15 
inches  above  its  usual  and  due  height ;  that  the  effect  of  thus 
raising  the  water  at  the  dam,  situated  one  mile  below  the  plain* 
tiff's  mill,  was,  to  throw  back  the  water  and  cause  the  same  to 
rise  at  the  plaintiff's  mill  24  inches  above  its  usual  and  due 
height ;  that  the  machinery  of  the  mill  was  driven  by  an 
overshot. wheel,  and  that  the  ordinary  height  of  the  water  was 
about  15  inches  below  the  outermost  rim  of  the  wheel ;  but  that 
by  placing  the  obstruction  upon  the  dam,  the  wheel  was  im- 
mersed from  10  to  12  inches.    The  pUintiff  further  alleged  that 
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he  had  purchased  the  land  upon  which  the  mill  was  situated,  for 
the  purpose  of  manufacturing  hydraulic  cement,  and  that  the 
mill  was  necessary  to  enable  him  to  carry  on  that  business  profit- 
ably ;  that,  by  reason  of  the  back  water,  the  power  of  the  mill 
had  been  so  far  diminished  as  to  render  it  almost  entirely  use- 
less, and,  in  consequence  thereof,  that  the  plaintiff  was  injured 
in  his  business  to  the  amount  of  $60  per  day.  It  was  further 
stated  that  the  flush  boards  had  been  placed  upon  the  dam  about 
two-thirds  of  its  length,  and  that,  if  the  defendants  should  erect 
the  same  upon  the  whole  length  of  the  dam,  as  they  threatened 
to  do,  it  would  render  the  plaintiff's  mill  entirely  useless. 

Upon  the  complaint,  verified  by  the  affidavit  of  the  plaintiff^ 
an  order  of  injunction  was  granted  by  one  of  the  justices  of 
this  court,  on  the  11th  of  June,  requiring  the  defendants,  their 
agents  &c.  to  desist  and  refrain  from  placing  any  boards,  timber 
or  other  substance  upon  the  Eddyville  dam,  or  doing  any  other 
act  or  thing  in  or  about  the  dam  by  means  whereof  it  should  be 
raised  above  its  original  height,  or  the  waters  of  the  Bon- 
dout  creek  be  caused  to  flow  back,  so  as  to  interfere  with  the 
use  of  the  plaintiff's  mill.  The  affidavits  read  in  support  of  the 
motion  showed  that  the  plaintiff  had  purchased  the  mill  in 
March,  1853,  since  which  no  attempt  had  been  made  to  run  or 
use  the  same ;  that  the  mill  was  so  entirely  dilapidated  and  out 
of  repair  that  it  would  cost  $1500  to  put  it  in  running  order ; 
that  the  water  wheel  would  have  to  be  constructed  anew.  It 
further  appeared  that  if  the  defendants  should  be  prevented 
firom  raising  the  water  of  the  Rondout  creek  so  as  to  keep  that 
portion  of  it  used  by  the  defendants  as  a  part  of  their  canal 
navigable  through  the  season,  it  would  result  in  great  damage 
to  the  defendants,  which  damages  were  estimated,  in  the  affida- 
vits, at  from  seven  to  ten  thousand  dollars  per  day.  It  was 
further  stated,  in  these  affidavits,  that  if  the  water  of  the  creek 
should  fall  three  inches  more  it  could  not  be  navigated  by  the 
boats  of  the  defendants.  Affidavits  were  read  on  the  part  of 
the  plaintiff,  showing  that  the  creek,  without  being  raised  by  the 
flush  boards  placed  upon  the  dam,  would  still  remain  navigable 
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for  boats  carrying  a  freight  of  80  or  90  tons,  instead  of  112  tons, 
which  was  shown  to  be  the  ordinary  freight  carried  npon  the 
canal  since  its  enlargement. 

M,  Schoonmaker  and  T.  R.  Westbrook,  for  the  plaintiff. 

/  H.  Reynolds  and  J.  Hardenburgh,  for  the  defendants. 

Harris,  J.  If  the  defendants  were  anthorized  by  their  char- 
ter to  enlarge  their  canal,  they  were  also  authorized  to  raise  the 
dam  in  the  Kondout  creek  so  as  to  make  that  part  of  their  canal 
navigable  for  their  enlarged  boats.  The  ninth  section  of  their 
charter  authorizes  them  to  enter  upon,  take  possession  of,  and 
use  all  such  lands,  real  estate  and  streams  as  should  be  neces- 
sary for  the  purposes  for  which  they  were  incorporated,  and 
provides  for  ascertaining  the  damages  to  which  the  owner  of 
any  property  so  taken  might  be  entitled.  By  the  next  section 
it  is  declared  that  "  if  any  person  or  persons  shall  be  injured,  by 
means  of  any  dam  or  dams  being  erected  under  the  provisions 
of  this  act,  or  the  land  of  any  person  shall  be  inundated  by 
swelling  the  water,  by  means  of  any  dam  or  dams,  or  any  mill 
or  other  water  works  injured  by  swelling  the  water  into  the  tail 
race  of  any  such  mill  or  other  water  works  which  may  have 
been  erected  on  any  stream,  that  the  corporation  hereby  created 
may  use  for  the  improvements  authorized  by  this  act,  the  same 
proceedings  prescribed  in  the"  preceding  section  might  be  had  for 
the  purpose  of  ascertaining  the  compensation  for  such  injury.  If, 
therefore,  the  defendants  had  the  right,  under  their  charter,  to 
enlarge  their  canal,  and  of  course,  to  increase  the  depth  of  wa- 
ter in  the  Bondout  creek,  they  would  be  liable  to  the  plaintiff 
for  any  injury  sustained  by  him  by  "  swelling  the  water  of  the 
creek  into  the  tail  race  of  his  mill."  The  compensation  for  such 
injury  might  be  ascertained  in  the  manner  prescribed  in  the 
act,  or,  if  neither  party  should  apply  for  such  appraisement,  the 
defendants  would  probably  be  liable  in  action  adapted  to  the 
case.  But  the  plaintiff's  right  to  erect  and  maintain  the  dam 
would  be  unquestionable. 
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Nor  has  the  22d  section  of  the  act,  which  requires  that  the 
company  should  give  security  &c.  before  taking  possession  of 
or  exercising  any  control  over  any  private  property  &c.  any  ap- 
plication to  the  cases  specified  in  the  tenth  section.  In  all  cases 
of  taking  property  without  the  consent  of  the  owner,  the  con- 
stitution requires  that  compensation  shall  first  be  made  to  the 
owner.  But  this  principle  has  never  been  deemed  applicable  to 
a  case  of  merely  consequential  damages,  like  that  in  hand. 
The  plaintiff's  property  has  not  been  taken  or  occupied ;  all 
that  he  complains  of  is,  that  it  has  been  injured  by  means  of 
an  act  done  by  the  defendants  elsewhere.  For  this  injury,  he 
may  or  may  not  have  a  right  to  recover  damages ;  but,  if  the 
act  itself  was*  authorized  bylaw,  the  defendants  could  not  be 
restrained  from  doing  it  because  it  would  result  in  an  injury  to 
the  plaintiff.  He  must  be  confined  to  his  action  for  damages, 
or  the  proceedings  prescribed  by  the  tenth  section  of  the  act. 
Thus,  it  will  be  seen  the  question  whether  the  plaintiff  was  en- 
titled to  restrain  the  defendants  from  raising  the  wat^r  of  the 
Bondout  creek  is  made  to  depend  upon  another  question,  and 
that  is  whether  they  were  authorized  by  their  charter  to  enlarge 
their  canal.  If  they  had  such  authority,  the  act  of  raising  the 
creek  by  the  means  described  in  the  complaint,  was  a  lawful 
act,  and  cannot  be  restrained.  If  on  the  other  hand,  they  had 
no  such  authority,  it  was  an  unlawful  act,  and  as  it  would  pro- 
duce injury  to  the  plaintiff,  he  might  have  the  defendants  re- 
strained by  injunction. 

To  authorize  a  temporary  injunction,  it  must  appear  from  the 
complaint  that  the  act  sought  to  be  restrained  is  unlawful,  and 
that  to  allow  such  act  to  be  committed  or  continued,  during  the 
litigation,  would  produce  injury  to  the  plaintiff.  That  the  act 
sought  to  be  prevented,  in  this  case,  would  produce  injury  to 
the  plaintiff,  may  be  assumed.  Then  it  remains  to  inquire, 
whether  such  act  is  unlawful.  Thus,  again,  we  are  brought  back 
to  the  question  whether  the  defendants  are  authorized  by  the 
charter  to  enlarge  the  dimensions  of  their  canal. 

The  defendants  are  authorized  to  construct  and  forever  main- 
tain a  canal.    That  canal  is  to  be  of  suitable  width,  depth  and 
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dimeusioiis ;  and,  of  the  question  what  width,  depth  and  dimen- 
sions are  suitable,  the  defendants  are  made  the  judge.  The 
question  is  to  be  determined,  I  suppose,  in  reference  to  the  ob- 
ject which  the  legislature  contemplated  when  they  granted  to 
the  defendants  their  charter.  That  object  is  declared,  in  the 
preamble,  to  be  the  opening  of  a  channel  through  which  the  city  of 
New  York  and  other  parts  of  the  state  might  receive  a  supply 
of  stone  coal  found  in  the  interior  of  the  state  of  Pennsylvania. 
For  the  purpose  of  opening  such  a  channel  the  defendants  were 
incorporated.  They  were  to  construct  and  forever  maintain  a 
canal  whose  capacity  should  be  "  suitable"  to  this  object.  It  is 
matter  of  history  that  upon  opening  this  channel,  it  was  soon 
found  inadequate,  to  the  supply  contemplated.  The  defendants, 
not  long  afterwards,  enlarged  the  capacity  of  the  canal  by  deep- 
ening its  bed.  Still  it  was  ascertained  that  its  increased  "  di- 
mensions" were  not 'Suitable"  to  the  object  contemplated;  a 
supply  of  coal.  The  defendants  then  entered  upon  the  project 
of  enlarging  the  canal  to  its  present  dimensions.  Of  necessity 
the  execution  of  that  project  must  have  involved  very  great  ex- 
penditures. The  defendants,  it  cannot  be  doubted,  entered 
upon  it  in  good  fedth,  believing  they  liad  authority  in  their  char- 
ter for  making  such  an  improvement.  They  have  been  permit- 
ted, undisturbed,  to  prosecute  the  work  to  its  completion.  By 
its  completion,  the  public,  not  less  than  the  defendants,  are 
benefited.  It  is  now  more  nearly  suited  to  the  accomplish- 
ment of  the  object  whicb  the  legislature  contetdplated  when  it 
incorporated  the  defendants,  than  ever  before. 

Under  these  circumstances,  I  cannot  say  that  the  defendants 
have  transcended  their  authority  in  constructing  their  enlarged 
canal.  There  is  nothing  in  the  language  of  the  charter  which 
leads  me  to  suppose  that  the  legislature  intended  that  the  de- 
fendants should  determine,  once  for  all,  the  size  of  their  canal, 
and  that,  having  constructed  it  of  the  limited  dimensions  first 
adopted,  they  should  not  be  at  liberty,  whatever  the  necessity, 
subsequently  to  enlarge  it.  It  seems  to  me  far  more  in  accor- 
dance with  the  avowed  purpose  of  the  legislature,  to  hold  that, 
as  the  defendants  were  to  maintain  their  canal  forever,  for  the 
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purpose  of  famishing  to  the  city  of  New  York  and  other  parts 
of  the  state  a  supply  of  coal,  it  was  intended,  when  it  was  re- 
ferred to  the  company  itself  to  determine  the  size  of  its  canal, 
that  it  might  determine  to  enlarge  that  size  wheneyer,  in  its 
judgment,  the  demand  for  the  article  it  was  to  supply,  required 
such  enlargement.  Certainly,  there,  is  nothing  in  the  terms  of 
the  charter  which  precludes  this  construction.  Nor  will  any 
one  deny  that  where  the  defendants,  acting  in  good  faith  and 
with  direct  reference  to  the  object  for  which  they  were  endowed 
with  legal  existence,  have  constructed  a  work  of  great  public 
utility  at  so  great  expense  to  the  company,  they  are  entitled  to 
a  liberal  interpretation  of  the  terms  from  which  they  supposed 
they  derived  their  power  to  enter  upon  that  work.  Guided  by 
such  a  rule  of  interpretation,  there  is  no  great  difficulty  in  find- 
ing, in  the  defendants'  charter,  sufficient  authority  for  them  to 
make  their  enlargement.  If  they  had  this  authority,  it  has 
already  been  seen  that  they  had  the  legal  right  to  raise,  by  a 
dam,  the  water  of  the  Bondout  creek,  so  as  to  make  that  por- 
tion of  it  used  by  them  as  a  part  of  their  canal,  navigable  for 
their  boats  of  the  enlarged  size.  The  only  remedy  left  to  the 
plaintiff  would  then  be  an  action  to  recover  damages  for  the  in- 
jury he  had  sustained,  or  proceedings,  under  the  provisions  of 
the  tenth  section  of  the  defendants'  charter,  for  the  appraisal 
and  payment  of  such  damages. 

But,  upon  a  motion  like  this,  it  is  not  necessary  to  determine 
affirmatively,  that  the  defendants  had  authority  to  make  their 
enlargement.  To  entitle  the  plaintiff  to  a  temporary  injunction 
it  was  for  him  to  make  it  appear,  satisfii^torily,  that  the  defend- 
ants were  doing  an  illegal  thing.  It  must  appear  by  the  com- 
plaint, that  the  plabtiff  is  entitled  to  the  relief  demanded. 
This  cannot  appear  in  the  case  under  consideration,  unless  it  is 
shown  that  the  defendants  acted  without  legal  authority  in  rais- 
ing the  dam  at  Eddyville.  If  that  question  is  left  in  doubt,  by 
the  complaint  itself  the  plaintiff  has  failed  to  make  a  proper 
case  for  an  injunction.  -  Before  a  party  can  claim  the  summary 
interposition  of  the  court  to  restrain  an  act  which,  if  commit- 

VoL.  XIX.  48 


378  OASES  IN  THE  SUPREME  COURT. 

Bruce  «.  Prcndent  &c  of  Delaware  and  HndaoD  Canal  Ca 

ted,  will  result  in  injury  to  him,  he  muBt  show  clearly  that  the 
act  itself  is  illegal. 

But,  conceding,  even,  that  it  is  clear  that  the  defendants  had 
no  right  to  raise  the  water  of  the  Rondout  creek  so  as  to  cause 
it  to  flow  back  upon  the  plaintiff's  water  wheel,  it  does  not  fbUow 
as  a  matter  of  course,  that  the  plaintiff  was  entitled  to  an  in- 
junction. It  is  not  every  case,  even  of  a  clear  violation  of  the 
plaintiff's  right,  that  entitles  him  to  an  injunction  to  restrain 
such  violation.  "  It  is  not  every  case,"  says  Story,  "  which 
will  furnish  a  right  of  action  against  a  party  for  a  nuisance, 
which  will  justify  the  interposition  of  courts  of  equity  to  re- 
dress the  injury,  or  remove  the  annoyance.  But  there  must  be 
such  an  injury,  as  from  its  nature  is  not  susceptible  of  being 
adequately  compensated  by  damages  at  law,  or  such  as,  from  its 
continuance  or  permanent  mischief,  must  occasion  a  constantly 
recurring  grievance,  which  cannot  be  otherwise  prevented,  but 
by  an  injunction."  (2  Story^s  Eq.  Jar,  h  925.)  And  again,  in 
the  same  section  he  says  "  A  mere  diminution  of  the  value 
of  the  property  by  the  nuisance,  without  irreparable  mischief 
will  not  furnish  any  foundation  for  equitable  relief." 

Upon  these  principles  the  plaintiff  was  not  entitled  to  an 
injuction.  The  injury  of  which  he  complains  is  susceptible  of 
adequate  compensation  in  damages.  He  will  suffer  no  mischief 
which  a  sufficient  amount  of  damages  will  not  repair.  Concede 
that  the  effect  of  raising  the  dam  is  all  that  he  alleges  it  to  be, 
still  ample  compensation  can  be  made  by  damages  in  law.  It 
is  true,  that,  even  in  such  cases,  a  perpetual  injunction  is  some- 
times awarded  as  the  final  judgment  of  the  court,  determining 
the  rights  of  the  parties.  Such  an  injunction  is  awarded  upon 
the  principle  that  it  is  the  office  of  a  court  of  equity  to  suppress 
litigation  by  preventing  a  multiplicity  of  suits.  But  it  is  only 
granted  in  connection  with  a  decree  declaring  the  rights  of  the 
parties,  or  after  such  rights  have  been  established  at  law. 

There  is  yet  another  reason  why  I  think  the  injunction  ou^t 
not  to  have  been  granted.  The  provisions  of  the  219th  section 
x>f  the  code  are  permissive,  not  imperative.  It  is  not  in  every 
case  in  which  a  plaintiff  brings  himself  within  the  letter  of 
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that  section,  that  a  temporary  injunction  should  be  allowed. 
Some  regard  should  be  had  to  the  nature  and  extent  of  the  in- 
jury which  the  plaintiff  would  suffer  if  the  injunction  should 
be  withheld,  and  also  to  the  consequences  to  the  defendant,  if 
it  be  granted.  This  extraordinary  power  of  the  court  should 
only  be  exerted  when  it  is  necessary  for  the  furtherance  of  jus- 
tice, and  the  protection  of  the  plaintiff's  rights.  In  this  case, 
assuming  that  the  plaintiff  is  right  in  asserting  that  the  defendants 
had  no  legal  authority  to  raise  the  dam,  the  injury  he  was  likely 
to  sustain,  as  the  consequence  of  this  violation  of  his  rights, 
would  be  very  trifling  and  easily  compensated  in  damages,  while 
the  consequences  of  an  injunction,  pending  the  litigation,  might 
prove  disastrous  to  the  defendants  beyond  the  power  of  the 
plaintiff  to  make  compensation.  Under  such  circumstances,  the 
plaintiff,  if  right,  could  afford  to  wait  until  his  rights  should  be 
declared  by  the  judgment  of  a  competent  tribunal.  Then,  in- 
deed, he  would  be  entitled  to  protection  in  the  enjoyment  of 
those  rights,  of  however  little  value  they  might  be,  and  how- 
ever much  the  defendants  might  suffer  as  the  consequence  of 
such  protection. 

In  any  view  that  I  have  been  able  to  take  of  the  case,  the 
result  is  the  same.  The  injunction  was  improperly  allowed* 
It  must  therefore  be  vacated,  with  costs  to  abide  the  event  of 
the  suit. 

[Albamt  Special  Term,  July  26, 1868.  Harris,  Jnrtioe.] 
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An  owner  of  ground  adjacent  to  the  land  of  another  has  no  right  to  remove  the 
earth,  for  the  purpose  of  making  brick,  and  thus  withdraw  the  natural  support 
of  his  neighbor's  soil  and  cause  the  same  to  sink. 

The  right  to  lateral  support  must  be  regarded  as  an  incident  to  the  land.  It  is 
a  right  of  property  necessarily  and  naturally  attached  to  the  soil. 

Thus,  where  the  plaintiff  and  defendant  were  the  owners  of  acyoining  lots,  in  a 
village,  and  the  defendant  excavated  his  lot,  lying  below  the  plaintiff's,  per- 
pendicularly, to  a  depth  of  50  feet,  and  removed  the  clay  and  dirt,  for  the  pur- 
pose of  making  brick,  thereby  endangering  the  plaintiff's  soil  and  fences,  be 
was  restrained,  by  injunction,  from  excavating  or  removing  any  soil  from 
land  adjoining  the  plaintiff's  premises  which  should  cause  the  plaintiff's  land, 
by  reason  of  the  withdrawal  of  its  lateral  support,  to  fall  away  or  subside. 

The  doctrine  of  granting  relief,  under  such  circumstances,  is  confined  to  those 
cases  in  which  the  plaintiff  has  not,  by  buUding  or  otherwise,  increased  the 
lateral  pressure  upon  the  acyoming  soil.  If  he  has  himself  erected  buildings 
upon  the  margin  of  his  own  land,  he  is  regarded  as  himself  at  fkult,  and  there- 
fore not  entitled  to  recover. 


MOTION  to  vacate  or  modify  an  injunction.  The  plaintiff 
stated  in  his  complaint  that  he  was  the  owner  of  a  piece  of 
ground  in  the  city  of  Hudson,  bounded  east  by  Second  street, 
south  by  Rope  alley,  north  by  Strawberry  alley,  and  west  by 
land  owned  by  the  defendant ;  that  the  lot  was  about  220  feet 
in  width  on  Second  street,  and  extended  westerly  two  hundred 
feet ;  that  it  was  purchased  by  the  plaintiff  of  the  defendant  on 
the  23d  of  June  1846 ;  that  northerly  of  this  lot,  on  the  oppo- 
site side  of  Strawberry  alley,  was  a  lot  conreyed  by  the  defend- 
ant to  George  Robertson,  on  the  3d  of  October,  1844.  In  the 
conveyance  of  that  lot  the  defendant  reserved  the  right  and 
privilege  of  taking  and  carrying  away  so  mujeh  and  such  clay  or 
dirt  as  he  might  wish  for  the  purpose  of  making  brick ;  that 
the  plaintiff's  lot  was  situated  upon  the  summit  of  a  hill,  about 
70  feet  above  its  base,  and  was  nearly  level ;  that  such  level, 
before  the  excavation  by  the  plaintiff,  mentioned  in  the  com- 
plaint, extended  about  90  feet  westerly  beyond  the  plaintiff's 
line,  and  then  the  hill  sloped  gradually  towards  the  Hudson 
river ;  that  the  Robertson  lot  was  also  situated  upon  the  north- 
erly slope  of  the  hill ;  that  the  plaintiff's  lot,  being  80  feet 
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above  the  level  of  the  river,  and  1500  feet  from  its  east  chan- 
nel, formed  an  eligible  site  for  a  residence,  with  a  fair  and  ex- 
tensive view  of  the  river  and  the  surrounding  country.  That 
upon  purchasing  the  lot,  the  plaintiff  commenced  making  im- 
provements, and  had  erected  thereon  valuable  buildings,  and 
had  brought  the  lot  to  a  high  state  of  cultivation  as  a  garden ; 
that  the  defendant  had  a  brick  yard  upon  premises  owned 
by  him  in  the  vicinity  of  these  lots,  where  he  had  been  exten- 
sively engaged  in  the  manufacture  of  brick ;  that  since  he  sold 
the  lot  to  the  plaintiff  he  had  been  making  excavations  in  the 
hill  west  of  the  plaintiff's  lot,  and  removing  the  earth  for  the 
purpose  of  making  brick ;  that  these  excavations  extended 
nearly  the  whole  width  of  the  lot  from  Strawberry  alley  to  Rope 
alley,  and,  at  some  points,  had  been  carried  within  four  or  five 
feet  of  the  plaintiff's  lot;  that  about  82  feet  west  from  the 
plaintiff's  lot  the  excavation  or  cut  had  been  carried  into  the 
hill  perpendicularly  to  the  depth  of  about  50  feet  and  about  60 
feet  in  width ;  that  such  excavation  was  made  for  the  purpose 
of  removing  the  earth  and  converting  it  into  brick ;  that  the! 
effect  of  the  excavation  had  already  been  to  cause  a  great  por- 
tion of  the  western  and  northwestern  part  of  the  plaintiff's  lot 
to  crack  and  subside,  and  the  fences  to  crack"  and  stretch  apart, 
and  if  the  excavation  was  longer  pursued,  the  premises  would 
cave  in  and  fall  away,  and  the  plaintiff's  dwelling  house,  situate 
above  100  feet  from  the  west  line  of  the  lot,  would  be  endan- 
gered ;  that  the  defendant  had  declared  his  intention  to  continue 
his  excavations  up  to  the  line  of  the  lot,  and  had  served  upon 
the  plaintiff  a  written  notice  to  that  .effect ;  that  the  defendant 
had  also  declared  his  intention  to  remove  the  day  from  the  bt 
northerly  of  the  plaintiff's  lot,  the  effect  of  >which  would  be  to 
cause  the  plaintiff's  fences  to  break  apart  and  the  soil  to  sink 
down  and  slide  away,  and  thus  produce  great  and  irreparable 
mjury  to  the  plaintiff;  and  that  such  would  be  the  effect  if 
such  excavation  was  made  upon  the  Robertson  lot  within  a  line 
drawn  from  a  point  on  the  westerly  line  of  Second  street  at  a 
distance  of  200  feet  from  the  south-easterly  extremity  of  said 
lot  to  a  point  on  the  southeasterly  line  of  a  certain  road  men- 
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tioned  in  the  complaint,  at  a  distance  of  250  feet  from  Straw- 
berry alley. 

Upon  these  facts,  alleged  in  the  complamt  and  verified  by 
afiSdavits,  an  injunction  was  allowed,  restraining  the  defendant 
from  digging  and  excavating  in  or  upon  his  premises  £)r  the 
purpose  of  obtaining  clay  or  earth  to  manufacture  brick,  and 
also  from  digging  or  excavating  for  that  purpose  upon  the  lot 
conveyed  to  Kobertson,  excepting  that  portion  of  the  lot  lying 
northerly  from  a  line  drawn  from  a  point  on  the  westerly  side  of 
Second  street,  200  feet  from  the  southeasterly  extremity  of 
said  lot  to  a  point  on  the  said  road  at  a  distance  of  250  feet  on  a 
direct  line  to  the  nearest  point  on  Strawberry  alley. 

Upon  the  motion  to  dissolve  the  injunction,  numerous  affidavits 
were  read,  relating  to  the  condition  and  value  of  the  property, 
and  the  nature  and  effect  of  the  excavations  made  by  the 
defendant,  but  which  it  is  unnecessary  to  notice  more  particu- 
larly. 

H.  Hogebaom^  for  the  plaintiff. 

A.  L.  Jordan  and  /  C,  Newkirk^  for  the  defendant 

Harris,  J.    It  seems  scarcely  credible  that  the  question  how 

fiir  the  owner  of  ground  adjacent  to  land  owned  by  another,  may 

remove  the  earth,  and  thus  withdraw  the  natural  support  of  his 

neighbor's  soil,  without  being  liable  for  the  injury,  should  have 

remained  until  this  day  unsettled.    And  yet,  I  believe  it  is  so. 

Opinions  have  not  unfrequently  been  expressed  on  the  subject, 

/;      and  that  too  by  eminent  jurists ;  but^  so  fiur  as  I  know,  these 

y)       opinions  have  been  obiter.    I  have  not  met  with  a  single  case, 

'*         where  this  was  the  precise  point  in  judgment. 

The  earliest  writer  who  has  mentioned  the  subject,  and  to 
whom  all  subsequent  writers  and  judges,  who  have  had  occasion 
to  speak  of  it,  have  referred,  is  KoUe.  It  had  been  held  that 
an  action  would  not  lie  against  a  man  for  digging  in  his  own 
land,  although  he  thereby  undermines  and  destroys  the  house  of 
his  neighbor ;  for  the  reason  that  it  was  his  own  fault  that  he 
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had  built  his  honee  so  near  the  confines  of  his  own  land.  In 
noticing  this  decision,  Rolle  adds,  in  a  semble,  that  "  a  man  who 
has  land  next  adjoining  my  land,  cannot  dig  his  land  so  near 
mine,  that  thereby  my  land  shall  go  into  his  pit.''  (2  RoU.  Ab. 
TVesptiss,  Ij  p,  L  1.)  Although  this  opinion  is  cautiously 
expressed,  it  has  generally  been  cited  with  approbation.  {La- 
sola  V.  Holbrook,  4  Paige,  169.  Hay  v.  The  Cohoes  Com- 
panyj  2  Camstock,  169.  Wyatt  v.  Harrison,  3  Bam.  ^ 
Ad.  871.)  In  the  latter  case,  the  distinction  taken  by  Bolle  is 
thus  stated  by  Lord  Tenterden,  Ch.  J.  "  It  may  be  true  that 
if  my  land  adjoins  that  of  another,  and  I  have  not  by  building 
increased  the  weight  upon  my  soil,  and  my  neighbor  digs  in  his 
land  so  ^as  to  occasion  mine  to  fall  in,  he  may  be  liable  to  an 
action.  3ut,  if  I  have  laid  an  additional  weight  upon  my  land, 
it  does  not  follow  that  he  is  to  be  deprived  of  the  right  of  dig- 
ging his  own  ground,  because  mine  will  then  become  incapable 
of  supporting  the  artificial  weight  which  I  have  laid  upon  it." 
In  the  late  case  of  Humphries  v.  Brogden,  (1  Law  ^  Eq. 
Rep.  241,)  Lord  Campbell,  Ch.  J.,  in  referring  to  the^  doctrine 
of  Bolle,  says :  ^^  It  stands  on  natural  justice,  and  is  essential  to 
the  protection  and  enjoyment  of  property  in  the  soil.  Although 
it  places  n  restraint  on  what  a  man  may  do  with  his  own  prop- 
erty, it  is  in  accordance  with  the  principle  sic  utere  tuo,  ut 
alienum  non  Icedas.^  And  again  he  says :  "  The  right  to  late- 
ral support  from  the  adjoining  soil  is  not,  like  the  support  of  one 
building  upon  another,  supposed  to  be  gained  by  grant,  but  is  a 
right  of  property  passing  with  the  soil.'* 

On  the  other  hand,  in  Raddiff^s  Executors  v.  The  Mayor 
4*c.  of  Brooklyn,  Bronson,  J.  dissents  from  the  doctrine  of 
Rolle.  He  insists  that  the  law  ^ves  every  man  such  a  title  to 
his  own  land,  that  he  may  use  it  for  all  the  purposes  to  which 
Buch  land  is  usually  applied,  without  being  answerable  for  the 
consequences.  (4  Comstock,  202.)  But  this  case,  no  more 
than  either  of  the  others  to  which  I  have  referred,  required  any 
judgment  upon  the  question.  The  learned  judge  himself  says, 
in  referring  to  the  case  then  before  the  court :  "  It  seems  to  fall 
within  the  principle  that  a  man  may  enjoy  his  land  in  the  way 
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O'sach  property  ia  usually  enjoyed^  without  being  answerable  for 
J  the  indirect  or  consequential  damages  which  maybe  sustained 
,  by  an  adjoining  landowner.    But  if  that  be  a  doubtful  position, 
I  there  is  a  class  of  cases  directly  on  the  point  in  judgment."    He 
I  then  proceeds  to  show  that  a  municipal  corporation  acting  under 
an  authority  conferred  by  the  legislature  to  grade,  leyel  and 
improve  streets  and  highways,  if  they  exercise  proper  care  and 
skiU,  are  not  answerable  for  the  consequential  damages  which 
I    may  be  sustained  by  those  who  own  lands  bounded  by  the  street 
or  highway.    This  is  the  only  point  settled  by  the  judgment  in 
Raddiff^s  Executors  v.  The  Mayor  ^c.  of  Brooklyn.    I  was 
a  member  of  the  court  at  the  time,  and  concurred  in  the  judg- 
ment, but  I  certainly  did  not  suppose  myself  committed  to  the 
views  of  the  distinguished  judge  who  pronounced  the  judgment 
of  the  court  upon  the  doctrine  now  in  question.    I  presume  no 
other  member  of  the  court,  not  even  the  learned  judge  himself 
;;5  did. 

Again ;  assuming  that  the  views  expressed  in  the  case  last 
noticed  are  to  be  regarded  as  controlling,  I  am  not  prepared 
to  say  they  are  applicable  to  the  case  in  hand.  It  will  be 
observed  that  the  opinion  is  expressed  with  characteristic 
caution.  The  learned  judge  had  enumerated  a  variety  of  cases 
which  he  regarded  as  exceptions  to  the  general  rule,  that  a  man 
may  do  what  he  will  with  his  own  property.  He  had  noticed 
other  cases  where  the  owner  of  land  had  been  held  to  be  justi- 
fiable, though  he  had  used  his  land  in  such  a  manner  as  to 
result  in  injury  to  an  adjacent  owner.  Then,  when  he  comes  to 
notice  the  distinction  of  KoUe,  he  questions  its  soundness,  and 
says  he  thinks  a  man  may  lawfully  use  his  own  land  "  for  all  the 
purposes  to  which  such  lands  are  tisuaUy  applied."  And  again, 
^  he  says  the  case  then  under  ccmsideration  seems  to  fall  within 
the  principle,  that  "  a  man  may  enjoy  his  land  in  the  way  such 
property  is  ustmlly  enjoyed."  Can  it  be  said  that  the  excava- 
tion of  a  city  lot  to  the  depth  of  50  or  60  feet,  and  a  removal  of  \ 
the  earth  for  the  purpose  of  making  it  into  brick,  is  within  the  ' 
rule  as  thus  qualified  and  restricted  ?  Is  the  land  used  for  a 
purpose  to  which  such  land  is  "usually  applied?"    Does  the 
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/  oimer  enjoy  Us  limd  in  the  way  such  property  is  "  usually  en- 
I    joyed  9"    It  is  apparent  from  the  illustrations  put  by  the  learned 
^  judge,  that  he  contemplated  no  such  use  of  the  land,  when  he 
expressed  the  opinion  upen  which  the  defendant  now  relies. 
The  guarded  manner  in  which  he  has  uttered  his  views,  shows, 
I  think,  that  that  judge  himself  would  not  have  been  willing  to 
carry  his  doctrine  so  fiir  as  to  justify  this  defendant  in  the  use 
he  proposes  to  make  of  his  land.     Can  it  be,  that  the  law  will 
so  far  limit  a  man  in  the  mode  in  which  he  shall  enjoy  his  land, 
as  ik  not  to  allow  him  to  do  any  thing  which  shall  create  a  nuis- 
ance upon  it,  and  yet  will  allow  him  to  do  an  act  which  shall 
utterly  destroy  his  neighbor's  land  ?    I  think  not.    Every  man      | 
has  a  right  to  the  undisturbed  possession  of  his  own  land.  But     / 
no  man  has  a  right  to  the  unrestricted  enjoyment  of  that  pos-     / 
session.    He  may  not  so  use  it  as  to  make  that  use  destructive     \ 
of  his  neighbor's  rights.    The  neighbor  has  the  same  rig^t  to  the    f 
undisturbed  possession  of  his  own  land  that  he  himself  claims. 
He  must  therefore  use  his  land  in  subordination  to  such  right. 
'^  It  is  better,"  says  Gkurdiner,  J.  in  Hay  v.  The  Cohoes  Com- 
pany^ above  cited,  "  that  one  man  should  surrender  a  particular 
use  of  his  land,  than  that  another  should  be  deprived  of  the 
beneficial  use  of  his  property  altogether." 

The  ownership  of  land  over  which  a  stream  of  water  is  accustom- 
ed to  flow,  is  as  absolute  as  that  of  any  other  land.  No  man  has  a 
right  to  disturb  the  owner  in  its  possession,  and  yet,  that  land 
is  charged  with  the  servitude  of  conveying  the  stream  to  the 
next  owner.    The  owner  of  such  land,  however  absolute  his  ti- 
tle, must  use  it  subject  to  this  charge.    He  may  not  lawfully 
remove  such  land  when  its  effect  would  be  to  divert  or  diminish 
the  flow  upon  his  neighbor's  land.    The  rule  of  law,  in  such  a 
ease,  is,  that  every  man  has  the  right  to  the  advantage  of  a  flow  of 
water  on  his  own  land  without  diminution  or  alteration.    {Arnold 
V.  Foot^  12  Wend.  880.   Vcai  Hoesen  v.  Coventry,  10  Barb.  618.)   ^ 
Upon  the  same  principle,  I  think,  the  right  to  lateral  support  " ' 
I    must  be  regarded  as  an  incident  to  the  land.     It  is  a  right  of  prop-  f 
i    erty  ^  necessarily  and  naturally  attached  to  the  soil."    It  has  f  .^ 
been  well  said  that  ^  the  negation  of  this  principle  would  be  in- 
Vol.  XIX.  49 
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compatible  with  the  very  security  for  property,  as  it  is  obvious  that 
if  the  neighboring  owners  might  excavate  their  soil  on  every  side 
up  to  the  boundary  line,  to  an  indefinite  depth,  land  thus  de- 
prived of  support  on  all  sides  could  not  stand  by  its  own  cohe- 
rence alone."     (Gale  6f  Whatley  on  EasemetUSj  216.) 

^  The  civillaw,  recognizing  the  doctrine  that  the  owner  of  land  has 
a  right  to  support  from  adjoining  soil,  has  fixed  a  rule  for  the 
purpose  of  protecting  this  right.  It  declares  that  '^  if  a  man 
dig  a  sepulchre,  or  a  ditch,  he  shall  leave  between  it  and  his 
neighbor's  land,  a  space  equal  to  its  depth,  and  if  he  dig  a  weU, 
he  shall  leave  the  space  of  a  fathom  ;"  and  a  French  writer,  re- 
ferring to  a  similar  provision  in  the  code  of  France,  says,  "  by  a 
parity  of  reasoning,  the  owner  of  land,  who  is  desirous  of  quar- 
rying on  his  own  property  for  stone  or  sand,  or  similar  mate- 
rials, must  not  open  the  earth  at  the  extreme  point  which 
separates  his  land  from  that  of  his  neighbor,  and  continue  to 
excavate  perpendicularly,  because  his  neighbor's  land  thus  de- 

Q  prived  of  support,  would  be  in  danger  of  falling  in."  {Par- 
dessus,  Traite  des  Servitudes,  cited  in  the  Treatise  above 
nientumed.) 
{.  But  this  doctrine  has  always  been  strictly  confined  to  those 
cases  in  which  the  owner  of  land  has  not,  by  building  or  other- 
wise, increased  the  lateral  pressure  upon  the  adjoining  soil. 
Every  attempt  to  extend  it  beyond  such  cases  has  proved  un- 
successful. When  the  party  complaining  of  an  injury  has 
himself  erected  buildings  upon  the  margin  of  his  own  land,  he 
has  been  regarded  as  himself  at  fault,  and  therefore  not  en- 
titled to  recover,  upon  the  familiar  doctrine  that  he  who  com- 
plains of  the  use  which  another  makes  of  his  own  property, 
must  himself  be  free  from  fault.  "  A  man  who  himself  builds 
a  house  adjoining  his  neighbor's  land,"  says  Parker,  Gh.  J.  in 
Thurston  v.  Hancock,  12  Mass.  Rep.  220,)  "ought  to  foresee  the 
probable  use  by  his  neighbor  of  the  adjoining  land,  and,  by 
convention  or  by  a  different  arrangement  of  his  house,  secure 
himself  against  future  interruption  and  inconvenience."  Re- 
ferring to  the  doctrine  of  Rolle,  he  says,  "  we  have  not  been 
able  to  discover  that  the  doctrine  has  ever  been  overruled,  nor 
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to  discover  any  good  reason  why  it  should  be."  The  case  it- 
self was  probably  decided  erroneously.  Under  the  circumstances 
as  they  appeared  in  evidence,  I  do  not  think  the  plaintiff  was 
chargeable  with  any  fault  or  negligence.  He  had  taken  the 
precaution  to  sink  the  foundation  of  his  \iOMSQ  fifteen  feet  below 
the  natural' surface.  The  defendant  had  dug  and  removed  the 
soil  upon  his  adjoining  lot  to  the  depth  oi  forty-five  feet.  The 
result  was,  that  the  plaintiff  was  obliged  to  take  down  his  house 
to  save  the  materials.  It  seems  to  me  that  the  action  ought  to 
have  been  sustained.  No  fault  or  negligence  was  imputable  to 
the  plaintiff.  Every  reasonable  precaution  had  been  observed. 
On  the  contrary,  the  defendant  was  not  using  his  land  for  any 
ordinary  purpose.  The  plaintiff  had  sufficiently  guarded  him- 
self against  any  ordinary  use  of  the  adjacent  land.  This  was 
all  that  could  be  required  of  him.  Having  done  this,  and  the 
defendant,  by  digging  and  removing  his  soil  to  a  very  unusual 
and  extraordinary  depth,  having  destroyed  his  house,  I  think 
he  was  entitled  to  compensation.  But,  however  this  may  be, 
the  doctrine  of  the  case,  so  far  as  it  relates  to  the  question  now 
under  consideration,  is  in  favor  of  the  rule  already  asserted. 

In  the  case  now  in  hand,  it  is  not  pretended  that  the  plaintiff  I 
has  by  any  artificial  means  increased  the  lateral  pressure 
of  his  land  upon  the  adjoining  soil.  No  greater  support  is  ] 
now  required  than  when  the  land  first  came  into  existence. 
Under  such  circumstances,  I  think  the  defendant  had  no  right 
to  withdraw  that  support,  and  thus  allow  the  plaintiff's  land  to 
fall.  The  defendant  being  engaged'  in  this  unlawful  act,  the 
injunction  was  properly  allowed. 

But  it  may  be  that,  in  its  terms,  the  injunction  is  too  broad. 
Whether  it  is  so  or  not,  I  am  unable  to  say.  It  restrains  the 
defendant  from  digging  <fcc.  within  certain  limits.  It  may  be 
that  these  limits  embrace  more  soil  than  is  necessary  for  the 
support  of  the  plaintiff's  land.  I  think  the  injunction  should  be 
so  modified  as  only  to  restrain  the  defendant  from  excavating 
or  removing  any  soil  from  any  land  adjoining  the  plaintiff's 
premises,  which  shall  cause  the  plaintiff's  land,  by  reason  of  the 
withdrawal  of  its    lateral  support,   to   fiill  away  or  subside. 
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The  defendant  will  then  be  at  liberty  to  excavate  as  he  pleases, 
at  the  peril,  nevertheless,  of  being  convicted  of  a  violation  of 
the  injunction,  in  case  his  excavation  should  result  in  injury  to 
the  plaintiff 'is  land.  The  costs  of  the  motion  should  abide  the 
event  of  the  suit 

Ordered  accordingly. 

[Albimt  Special  Term,  July  26, 1868.    Ha/rru^  Justice.] 


Lampman  vs.  Cochran. 


A  OQDtract  for  the  sale  and  purchase  of  Umd  contained  a  stipulation  by  which 
each  of  the  parties  agreed  to  pay  to  the  other  the  sam  of  $600,  as  liquidated 
damages,  in  case  of  a  failure  to  perform  the  agreement  Heldy  that  the  S600 
mentioned  was  to  be  regarded  as  liquidated  damages,  and  not  as  a  penalty ; 
but  that  the  parties  only  contemplated  a  total  failure  to  perform  by  dther. 
And.  the  purchaser  having  entered  upon  the  performance,  by  the  payment  of  a 
part  of  the  purchase  money,  it  was  further,  held,  that  his  failure  to  peifbrmas 
to  the  residue  was  only  partial,  and  that  he  was  liable  only  for  ihe  damages 
resulting  from  such  partial  fkilure. 

rUS  action  was  tried  at  the  Greene  circuit,  in  April  1853, 
before  Mr.  Justice  Wright.  It  appeared  upon  the  trial, 
that,  on  the  first  day  of  December,  1851,  the  parties  entered  into 
an  agreement,  whereby  the  plaintiff  was  to  sell  to  the  defend- 
ant, and  the  defendant  was  to  buy  of  the  plaintiff,  a  farm.  The 
price  to  be  paid  was  $3100,  of  which  $500  was  to  be  paid  in 
cash  on  the  15th  of  the  same  month,  two  notes  were  to  be  given 
for  $500  more,  and  the  balance  was  to  be  secured  by  bond  and 
mortgage  on  the  premises.  The  plaintiff  was  to  convey  the 
premises  at  the  same  time.  The  parties  then  agreed  to  and 
with  each  other  *'  to  pay  one  to  the  other,  the  sum  of  $500,  as 
liquidated  damages,  in  case,  if  one  of  the  parties  shall  fail  to 
perform  said  contract  according  to  this  instrument."  On  the 
written  contract  was  indorsed  a  receipt  of  $100,  as  part  pay- 
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ment  of  the  $500  payable  on  the  15th  of  December.  The 
plaintiff  proved  the  tender  of  a  warranty  deed  on  the  15th  »of 
December,  and  that  the  defendant  had  not  accepted  it,  or  paid 
the  balance  of  the  $500,  or  executed  the  securities  for  the 
residue  of  the  purchase  money,  according  to  the  terms  of  the 
contract.  Upon  this  evidence  the  plaintiff  claimed  to  recover 
$500  as  liquidated  damages.  The  court  held  that  the  $500  was 
in  the  nature  of  a  penalty,  and  offered  to  allow  the  plaintiff  to 
take  a  verdict  for  nominal  damages,  which  he  declined  to  accept, 
and  the  plaintiff  was  nonsuited.  The  plaintiff  having  duly 
excepted  to  the  decision,  and  judgment  having  been  perfected, 
an  appeal  was  brought  to  the  general  term. 

K.  MiUerj  for  the  plaintiff. 

H.  Hogeboomj  for  the  defendant. 

By  the  Courts  Harris,  J*  Whether  a  sum  denominated 
liquidated  damages  by  the  parties  to  a  contract  shall  be  re- 
coverable as  damages,  in  case  of  a  breach  of  the  contract,  or 
whether  notwithstanding  what  the  parties  have  said,  it  shall  be 
treated  as  a  penalty,  is  often  a  difficult  question.  The  only  cri- 
terion by  which  it  can  be  determined  is  to  ascertain,  by  refer- 
ring to  all  the  provisions  of  the  contract,  what  was  really  intended 
by  the  parties.  If  they  have  in  fact  agreed  upon  the  amount 
of  damages  which  one  shall  pay  to  the  other  in  case  he  shall 
fail  to  perform  on  his  part,  it  is  not  the  province  of  the  court 
to  say  that  this  part  of  the  agreement  shall  not  be  as  obligato- 
ry as  any  other.  In  this  case,  I  think  the  parties  intended  to 
relieve  the  court,  if  either  should  elect  to  rescind  the  contract 
altogether,  from  the  necessity  of  ascertaining  the  damages  he 
should  be  liable  to  pay.  They  agreed  that  $500  should  be  the 
amount  of  such  damages,  and  this  court  would  have  had  no  right 
to  exonerate  the  party  in  de&ult  firom  his  liability  for  its  pay- 
ment. But  this  sum  was  only  agreed  upon  as  the  damages,  in 
case  of  an  entire  &ilure  to  perform  the  contract.  There  is  no 
reason  to  believe  that  the  parties  intended  to  have  this  liquidation 
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of  damages  apply  to  any  partial  failure.  Thus,  the  plaintiff 
bound  himself  to  give  a  good  warranty  deed  of  the  farm  on  the 
15th  of  December.  Suppose  the  defendant  had  been  ready  to 
perform  on  his  part,  but  the  plaintiff  had  refused  to  enter  upon 
the  performance  by  giving  the  deed,  the  parties  had  agreed  that 
$500  was  the  amount  of  damages  which  the  defendant  should 
recover  for  such  a  breach.  It  would  amount  to  a  rescinding  of 
the  contract  altogether.  But  suppose  the  plaintiff  had  execu- 
ted the  deed,  and  had  afterwards  failed  to  perform  any  of  the 
stipulations  of  the  contract,  as  for  example,  not  delivering  pos- 
session on  the  first  of  April,  as  he  had  agreed  to  do,  is  there 
any  thing  in  the  agreement  from  which  it  can  be  inferred  that 
it  was  intended  that  he  should  pay  for  such  a  breach  of  his  agree- 
ment $500  ?  So  if  the  defendant  had  wholly  refused  to  perform 
the  contract,  on  his  part,  I  think  he  must  have  been  deemed  to 
have  assessed  the  damages  he  was  to  pay  for  such  refusal  at  the 
sum  mentioned  in  the  agreement.  But  having  entered  upon 
the  performance  by  the  payment  of  part  of  the  purchase  money, 
however  small  a  part  it  may  be,  his  failure  to  perform  is  only 
partial  and  he  is  only  liable  for  the  damages  rogulting  from  such 
partial  failure.  If  this  were  not  so,  the  more  he  should  do 
towards  the  complete  performance  of  the  agreement,  the  more  se- 
verely he  would  be  punished  for  his  failure  to  perform  the  rest. 
If  notwithstanding  the  payment  of  $100  on  account  of  the  pur- 
chase money,  he  is  still  liable  to  pay  the  $500  as  liquidated  dam- 
ages, he  would  be  equally  liable  though  he  had  paid  $500,  or 
even  $1000,  on  account  of  the  purchase  money.  There  is  noth- 
ing in  the  terms  of  the  contract  which  requires  a  construction 
that  would  work  out  so  unreasonable  a  result.  I  agree  with 
the  plaintiff's  counsel  that  the  $500  mentioned  in  the  contract 
is  to  be  regarded  as  liquidated  damages  and  not  as  a  penalty, 
but,  on  the  other  hand,  I  also  agree  with  the  defendant's  counsel 
that  the  parties  only  contemplated  a  total  failure  to  perform, 
and,  as  the  defendant  has  entered  upon  the  performance,  this 
provision  of  the  contract  is  inapplicable  to  the  breach  shown. 
The  only  remedy  to  which,  in  such  a  case,  the  plaintiff  can  re- 
sort is,  to  insist  upon  a  specific  performance,  or  sue  for  the  ao- 
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tual  damages  he  has  sustained.  In  such  a  suit  the  payment  he 
has  received,  and  which  he  is  not  liable  to  refund,  might  prop- 
erly be  taken  into  the  account  in  estimating  the  damages  which 
ought  to  be  awarded  to  him  by  way  of  compensation  for  the 
partial  failure  of  the  defendant  to  perform  his  agreement. 
{See  Shute  v.  Taylor,  6  Metcalf,  61 ;  Esmond  v.  Van  Ben- 
schoten,  12  Barb,  374.)  I  am  of  opinion,  therefore,  that  the 
plaintiff  was  properly  nonsuited,  not  because  the  parties  had 
not  fixed  the  damages  to  be  recovered  in  case  of  a  failure  by 
either  party  to  perform  the  contract,  but  because  the  proof 
showed  only  ^  partial  failure  of  performance  on  the  part  of  the 
defendant.  For  this  reason,  the  judgment  at  the  circuit  should 
be  affirmed. 

[Albany  General  Term,  September  6, 1858.     Wdisonj  Wright  and  BarrU, 
Jufltioee.] 


The  Commercial  Bank  of  Pennsylvania  vs.  The  Union 
Bank  op  the  city  op  New  York. 

A  bank  receiviDg  a  bill  fh>m  the  o^mer,  for  collection  at  a  distant  place,  is  liable 
for  the  neglect,  omission,  or  want  of  diligence  of  the  banks  or  other  agents 
who  may  be  employed  by  it,  in  the  coUection  of  the  bill.  It  has  therefore 
such  a  special  interest  in  the  bill  as  wiU  enable  it  to  maintain  an  action  against 
a  bonk  to  whom  it  transmits  the  bill  for  collection,  for  a  neglect  of  duty  by  the 
latter  or  its  agents  in  collecting  and  paying  over  the  proceeds,  or  in  charging 
the  parties.    Wright,  J.  dissented 

In  such  a  case,  the  plaintiff  being  liable  to  the  owner  of  the  biU  in  case  the 
amount  thereof  is  lost  thrbugh  negligence,  may  maintain  an  action  against  the 
bank  employed  by  it,  ^thout  waiting  for  a  recovery  against  the  plaintiff  by 
the  owner,  upon  such  liability. 

A  bin  drawn  upon  W.,  at  Troy,  payable  at  sight,  was  sent  to  the  Troy  City  Bank, 
for  collection,  and  was  received  by  it  on  the  19th  of  November.  On  the  same 
day  it  was  presented  to  W.  for  payment.  Though  W.  had  not  ftinds  on  de- 
posit to  pay  the  bill,  his  check  for  a  greater  amount  was  received,  and  the 
bill  delivered  up  as  paid«  Subsequently,  on  that  day  and  the  next,  deposits  were 
made,  in  cashaod  drafts  on  New  Tock,  to  an  amount  ezoeedlng  the  check. 
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The  diafts  were  never  paid.  On  the  22d  of  November,  W.  infbrmed  ihe  caih- 
ier  of  the  Troy  City  Bank  that  his  draAs  on  N.  Y.  would  not  be  paid,  and  xe- 
turned  to  the  cashier  the  bill,  and  on  the  same  day  the  bill  was  presented  and 
protested  for  non-payment,  and  notice  sent  to  the  drawers  and  indorsers.  Hfld, 
that  if  the  bill  was  not  to  be  considered  as  paid  by  the  deposits  made  by  Vf. 
<m,  the  19th  and  20th  of  November  it  should  have  been  protested  on  the  19th, 
the  day  it  was  presented,  and  notice  given  to  the  drawer  and  indorsers,  at  the 
latest,  on  the  next  day ;  that  the  demand  of  payment  on  the  22d  was  too 
late ;  and  that  consequently  the  Troy  City  Bank  was  guilty  of  such  laches 
in  collecting  or  protesting  the  bOl  as  rendered  it  liable  to  the  holder,  for  the 
amount  thereof. 

Witoesses  may  be  examined,  under  a  commission,  in  respect  to  an  original  paper, 
by  annexing  a  copy  thereof  to  the  interrogatories,  and  producing  the  original 
upon  the  examination  and  having  it  identified  by  the  witnesses.  The  original 
need  not  be  annexed  to  the  interrogatories. 

An  interrogatory,  requiring  a  witness  to  state  the  usual  mode  of  transferring 
notes  and  drafts  from  one  bank  to  another,  is  not  objectionable  as  involving  the 
decision  of  a  question  of  law. 

Where  it  appears,  on  the  trial,  that  before  witnesses  were  examined,  under  a 
commission,  the  plaintiffs  attorney  had,  at  theur  request,  framed,  in  substance 
their  answer  to  the  interrogatories,  this  is  not  of  itself  a  sufficient  ground  for 
suppressing  the  depositions.  The  circumstance  only  affects  the  credibility  of 
the  witnesses. 


rilHIS  was  an  aetion  of  assumpsit,  tried  at  the  Rensselaer  eit- 
X  coit  in  December,  1849,  before  Justice  Harris.  The  declara- 
tion contained,  besides  the  usual  money  counts,  two  special 
counts,  in  one  of  which  it  was  alleged  that  the  plaintiff  being 
the  holder  of  a  bill  of  exchange  drawn  at  Wilmington,  Dela- 
ware, on  the  15th  day  of  November,  1847)  by  P.  M.  Hutton, 
upon  Thomas  E.  Warren,  of  Troy,  in  fiekvor  of  Betts,  Harlan  & 
Hollingsworth,  for  $11,421.55,  payable  at  sight,  delivered  the 
same  to  the  defendants  for  collection,  and  that  the  defendants,  on 
the  19th  day  of  the  same  month,  received  payment  of  the  bill 
and  delivered  the  same  to  the  drawee ;  and  that  they  refused  to 
pay  the  plaintiffs  the  proceeds  of  the  draft.  The  other  count 
alleged  that  the  defendants  received  the  bill  of  the  plaintiffs  for 
collection,  and  promised  to  collect  it ;  that  with  reasonable  dili- 
gence it  might  have  been  collected,  and  yet  the  defendants  neg- 
lected to  have  the  same  presented  for  acceptance  or  payment, 
and  had  also  neglected  to  gi've  notice  of  non-payment  to  the 
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dnaivers  aad  indorsera,  whereby  they  became  discharged  from 
ibeir  liability.    The  defendants  pleaded  the  general  issue. 

Upon  the  trial  it  appeared  that  the  draft  in  question  bad 
beea  drawn  by  the  agent  of  Warren,  the  drawee,  and  delivered 
to  the  payees  in  satisfaction  of  the  balance  due  them  from  War- 
reo,  for  building  a  vessel  for  him  ;  that  the  draft  was  indorsed 
by  the  payees,  and  on  the  same  day  deposited  with  the  Bank  of 
Wilmington  and  Brandywine,  and  credited  by  that  bank  to  the 
payees  as  for  so  much  cash  deposited.  On  the  same  day,  the 
Bank  of  Wilmington  and  Brandywine  indorsed  the  draft  by 
their  cashier,  payable  to  the  plaintiffs'  cashier,  and  forwarded 
the  same  by  mail  to  the  plaintiffs  for  collection.  On  the  17th 
of  November,  the  plaintiffs'  cashier  indorsed  the  draft,  payable 
to  the  defendants'  cashier,  and  forwarded  the  same  to  the  de- 
fendants at  the  city  of  New  York.  On  the  18th  of  November, 
the  defendants'  cashier  received  the  draft  and  forwarded  it  by 
mail  to  the  Troy  City  Bank  for  collection,  by  which  bank  it 
was  received  on  the  morning  of  the  19th.  On  the  same  day, 
the  teller  of  the  Troy  City  Bank  presented  the  draft  to  War- 
ren at  the  bank,  and  he  there  drew  his  check  upon  that  bank 
for  $17,767,  to  include  this  draft  and  some  other  sums ;  which 
check  was  received  and  charged  to  his  account,  and  the  draft 
delivered  to  Warren.  At  the  time  the  check  was  made,  War- 
ren had  not  funds  in  the  bank  to  meet  it.  After  bank  hours,  the 
same  day,  Warren  deposited  in  the  Troy  City  Bank  funds  to 
the  amount  $28,848,  of  which  sum  $14,000  were  in  drafts,  at 
sight,  upon  Messrs.  Houghtons  of  New  York,  which  drafts 
were  not  paid.  The  drafts,  at  the  request  of  Warren,  instead 
of  being  forwarded  directly  to  New  York,  were  retained  until 
the  next  day,  and  then  paid  out  in  Albany.  The  Messrs. 
Houghton  continued  to  accept  and  pay  the  drafts  of  Warren 
during  the  20th  of  November,  which  was  Saturday.  On  Sat- 
urday, Warren  drew  his  checks  upon  the  bank  for  about 
$18,000,  which  were  paid.  On  the  same  day  he  made  deposits 
to  about  the  saoM  amount ;  of  this,  $18,000  were  in  drafts 
upon  Messrs.  Houghton,  which  were  not  paid.  The  transactions 
of  Warren  with  the  bank  during  the  M  amounted  to  $20,000 
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or  $30,000  per  day.  His  practice  was  to  draw  through  the 
day  for  such  funds  as  he  wanted,  and  settle  the  amount  in  the 
evening.  On  Saturday  or  Sunday,  Warren  advised  the  Hough- 
tons  not  to  pay  any  more  of  his  drafts.  On  Monday,  the  22d  of 
November,  Warren  informed  the  cashier  of  the  Troy  City  Bank 
that  his  drafts  would  not  be  paid,  and  upon  his  request  returned 
to  him  the  draft  which  had  been  given  upon  the  19th,  and  on 
the  same  day  the  draft  was  protested  for  non-payment,  and  no- 
tice duly  sent  to  the  drawers  and  indorsers.  The  cashier  of 
the  Bank  of  Wilmington  and  Brandywino,  and  of  the  plaintiffs' 
banks,  were  severally  examined  as  witnesses  for  the  plaintiff, 
upon  commission.  Various  objections  were  taken  to  the  reading 
of  their  depositions  in  evidence,  which  are  sufficiently  noticed 
in  the  opinion  of  the  court.  The  proofs  being  closed,  the  de- 
fendants' counsel  moved  for  a  nonsuit,  upon  the  following 
grounds :  1st.  Because  it  appeared  by  evidence  uncontradicted 
that  the  Bank  of  Wilmington  and  Brandywine,  employed  the 
Commercial  Bank  of  Pennsylvania  to  collect  the  draft  in  ques- 
tion, and  admitting  the  former  to  have  owned  the  draft  at  the 
time  it  was  forwarded  for  collection,  the  suit  for  negligence  to 
collect,  or  failure  to  pay  over,  the  money  received,  if  collected, 
could  only  be  maintained  by  the  former  against  its  immediate 
agent,  and  not  a  remote  agent  like  the  defendants.  2d.  That 
the  defendants  having  received  the  draft  for  collection,  they 
discharged  their  duty  by  transmitting  it  to  the  Troy  City  Bank 
where  the  drawer  resided.  3d.  That  the  draft  was  not  paid  by 
the  check  given  by  the  drawer  on  the  morning  of  the  19th  of 
November,  he  having  no  funds  in  the  bank  at  the  time,  and 
having  failed  to  make  the  check  good  afterwards.  4.  That  the 
drawee  had  three  days  grace  upon  the  draft,  and  it  having  been 
presented  on  the  19th,  and  protested  for  non-payment  on  the 
22d,  the  protest  was  in  due  time.  5.  That  cashiers  of  the  sev- 
eral banks  through  which  the  draft  had  passed  having  all  can- 
celed their  indorsements,  the  right  of  the  plaintiff,  if  it  ever 
had  any,  was  also  canceled.  The  judge  denied  the  motion,  and 
decided  that  the  plaintiff  was  entitled  to  recover  the  amount 
of  the  drafts  with  interest.    The  defendants  excepted. 
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J,  PicrsoUj  for  the  defendants. 

Harris,  J.  The  Bank  of  Wilmington  and  Brandywine  re- 
ceived the  draft  in  question  from  Betts,  Harlan  &  Hollings- 
worth,  the  payees  and  holders  thereof,  and  gave  them  credit  for 
the  amount ;  that  bank  thereby  became  its  owner.  The  Troy 
City  Bank  received  the  draft  for  collection,  and  failed  either  to 
collect  the  draft,  or  to  protest  it,  so  as  to  charge  the  parties  who 
would  have  been  liable  to  the  owner  for  its  payment.  The  Bank 
of  Wilmington  and  Brandywine  is  therefore  entitled  to  indemni- 
ty for  its  loss,  and  the  Troy  City  Bank  is  liable  for  its  failure 
to  discharge  the  duty  it  took  upon  itself  when  it  received  the 
draft  for  collection.  The  question  then  is  how  the  plaintiff  and 
the  defendants,  the  immediate  parties  to  the  transaction,  are 
affected  by  the  right  of  the  Bank  of  Wilmington  and  Brandy- 
wine to  indemnity,  and  this  liability  of  the  Troy  City  Bank. 
That  the  plaintiff  is  liable  to  the  Bank  of  Wilmington  and 
Brandywine,  is  settled  by  the  authority  of  Allen  v.  The  Mer- 
chants' Bank  of  Neiif  York,  (22  Wend.  215.)  The  resolution 
of  the  court  for  the  correction  of  errors  in  that  case  is,  that 
when  a  bank,  upon  a  good  consideration,  receives  a  note,  or  a 
bill,  for  collection  at  a  distant  place,  the  party  receiving  the 
same  for  collection,  is  liable  for  the  neglect,  omission,  or  other 
misconduct  Of  the  bank  or  agent  to  whom  the  note  or  bill  is 
sent,  either  in  the  negotiation,  collection  or  paying  over  money^ 
by  which  .the  money  is  lost  or  other  injury  sustained  by  the 
owner  of  the  note  or  bill,  unless  there  be  some  agreement  to  the 
contrary,  expressed  or  implied.  Upon  this  principle,  the  Mer- 
chants' Bank  of  New  Tork,  which  had  received  from  the  Messrs. 
Allen  a  draft  upon  a  mercantile  firm  in  Philadelphia  for  collec- 
tion, and  had  transmitted  it  for  the  same  purpose  to  the  Phila- 
delphia Bank,  was  held  liable  to  the  owners  of  the  draft  for  the 
neglect  of  the  notary  of  the  latter  bank  in  giving  notice  of  the 
non-acceptance  of  the  draft,  so  as  to  charge  the  indorsers.  {See 
also  Downer  y.  The  Madison  County  Bank,  6  MUj  648.) 
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In  the  Bank  of  Orleans  v.  Smith,  (3  £E/f,  560,)  Nelaon, 
Oh.  J.,  while  he  still  seems  to  prefer  the  rule  as  it  had  been  de- 
clared by  the  supreme  court  in  Allen  v.  The  Merchants  Bank, 
and  as  it  undoubtedly  exists  in  some  other  states,  considers  the 
doctrine  as  settled  by  the  decision  of  the  court  of  errors.  In 
the  case  last  cited,  it  was  held  that  the  party  who  deposits 
commercial  paper,  payable  at  a  distant  place,  with  a  bank  for 
collection,  may  hold  any  of  the  parties  through  whose  hands  it 
has  passed  in  its  transmission  to  the  place  of  payment,  answer- 
able for  any  default  in  the  collection  of  the  paper.  In  that 
case  Smith  was  the  holder  of  a  note  payable  at  Buffalo.  He 
left  it  for  collection  with  the  Merchants'  and  Mechanics'  Bank 
of  Troy.  That  bank  transmitted  it  to  the  Bank  of  Orleans, 
and  the  latter  to  the  Commercial  Bank  of  Buffalo.  The  Bank 
of  Orleans  supposing  the  note  had  been  collected  by  its  corres- 
pondent at  Buffalo,  paid  the  amount  to  the  bank  at  Troy,  and 
that  bank  had  also  paid  it  to  Smith.  It  turned  out  that  the  note 
had  not  in  fact  been  paid,  and  that  no  laches  were  imputable  to 
any  of  the  parties.  The  Bank  of  Orleans  sued  Smith  for  the 
money  thus  paid  through  mistake.  It  was  insisted  that  the  Mer- 
chants' and  Mechanics'  Bank  of  Troy  alone  was  liable  to  the 
plaintiff.  But  it  was  held  that  the  Bank  of  Orleans  might  be 
considered  as  the  agent  of  Smith  as  well  as  the  bank  from 
which  it  received  the  note ;  and  ha^ng,  as  such  agent,  paid 
the  money,  and  the  same  having  been  received  by  Smith  as  the 
owner  of  the  note,  the  action,  though  it  might  have  been  main- 
tained against  the  bank  at  Troy,  was  properly  brought  against 
the  principal.  According  to  the  principle  of  this  case  then,  the 
Bank  of  Wilmington  and  Brandy  wine  might  at  its  election  have 
maintained  its  action  against  either  of  the  three  banks  to  which 
the  draft  had  been  transmitted  for  collection.  The  Commercial 
Bank  of  Pennsylvania  was  liable  not  only  for  the  default  of  the 
Union  Bank,  to  which  it  transmitted  the  draft  for  collection, 
but  also  for  the  de&ult  of  the  agent  at  Troy,  employed  by  the 
latter  bank,  and  so  passing  by  the  Commercial  Bank  of  Fenn- 
aylvania,  the  owners  of  the  draft  might  have  looked  directly  to 
the  Union  Bank  or  tba  Traj  City  Bank,  and  sej^rding  it  aa  its 
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own  agent,  have  held  either  liable  for  the  laehes  thromgh  "whieh 
the  draft  was  lost.  The  same  evidence  which  would  establish 
the  Uabilitj  of  one,  would  equally  establish  the  liability  of 
either  of  the  others.  If  the  plaintiff  in  this  action  had  been 
compelled  to  pay  the  amount  of  the  draft  to  the  Bank  of  Wil- 
mington and  Brackdywine,  by  reason  of  the  laches  of  the  Troy 
City  Bank,  it  will  not  be  denied  that  upon  the  same  evidence 
it  might  have  sustained  an  action  against  either  the  Union  Bank 
or  the  Troy  City  Biuik. 

The  question  still  remains,  whether  being,  itself  liable  to  the 
Bank  of  Wilmington  and  Brandywine,  the  plaintiff  may  main- 
tain its  action  against  the  Union  Bank  or  the  Troy  City  Bank, 
without  waiting  for  a  recovery  against  it  upon  its  own  liability. 
To  hold  that  the  action  cannot  be  maintained,  would  be  contrary 
to  the  policy  of  the  law,  which  always  seeks  to  avoid  a  multipli- 
cation of  suits  by  sustaining  the  action  directly  againat  the  pajrty 
ultimately  liable.  '^  Why,"  said  Nelson,  Gh.  J.,  when  the  same 
argument  was  urged  by  the  defendant,,  in  the  Batik  €f  Orleaifis 
V.  Smith — "  why  bring^the  action  against  the  Bank  of  Troy  1 
They  were  but  the  agents  of  the  defendants,  and  a  recovevy 
against  them  would  only  ha^e  the  effect  of  multiplying  actions,,  a» 
they  would  have  an  immediate  remedy  over  against  the  defendant." 
If,  according  to  the  principle  laid  down  by  the  supreme  court,,  m 
Alien  V.  The  Merchants'  Bank^  (15  Wend.  482,)  the  only  duty 
assumed  by  the  plaintiff  upon  receiving  the  draft,  was,,  that  the 
draft  should  be  forwarded  in  due  season  to  some  competent  agent 
at  the  place  of  payment ;  then,  indeed,  having  discharged  thad 
duty,  there  would  be  no  ground  for  maintaining  the  action — noia- 
jury  could  have  been  sustained  by  the  plaintiff.  But  since  by 
the  doctrine  established  by  the  court  of  errors,  in  AUen  Vw  The 
MerchanUf  Bank^  the  plaintiff  became  answerable  for  the  dili- 
gence of  the  agents  who  might  be  employed  in  the  collection  of 
the  draft,,  it  had  such  a.  special  interest  in  the  draft  as  would  enr 
able  it  to  maintain  an  action  fbr  the  injury  it  had  sustained* 
Ihongh.  tha  Bank  of  Wilmington  and  Brandywine  wa&  the  g&i$^ 
eral  owner,  the  plaintiff,  ta  which  the  draft  had  been  indoroed 
and  delivered  for  a  special  purpose,  became  a  special  owner.   It 
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was  bound  to  retam  to  the  general  owner  of  the  draft  either  the 
money  or  the  draft  duly  pYotesied.  And  if,  through  the  negli- 
gence of  the  defendants,  or  any  agent  employed  by  the  defend- 
ants, it  was  unable  to  discharge  this  duty  to  the  owner,  I  see  no 
reason  why  it  should  not  be  permitted  to  maintain  an  action  for 
the  injury.  The  case,  I  think,  falls  within  the  principle  of  that 
larger  class  of  cases,  in  which  the  action  may  be  maintained, 
either  by  the  principal  or  the  agent.  Thus,  a  factor  may  sue  in 
his  own  name  for  the  price  of  goods  sold  for  his  principal ;  so 
an  auctioneer  may  maintain  an  action  in  his  own  name  for  goods 
sold  by  him.  In  these  and  similar  cases,  while  the  agent  has 
such  a  special  property  in  the  subject  matter  of  the  action  that 
he  is  authorized  to  sue  in  his  own  name,  the  principal  also  may 
maintain  an  action  upon  the  contract  of  his  agent,  and,  in  gen- 
eral, a  suit  by  one  will  supersede  the  right  of  the  other  to  sue. 
{Story  on  Agency,  §  893  to  402.) 

In  this  case  the  Bank  of  Wilmington  and  Brandywine  had,  by 
indorsement  in  due  form,  transferred  the  draft  to  the  plaintiff. 
Having  the  possession  of  the  draft  thus  indorsed,  the  plaintiff 
was  clothed  with  the  legal  evidence  of  ownership.  As  such 
owner,  the  plaintiff  transmitted  the  draft  to  the  defendant.  The 
parties  dealt  with  each  other  as  principals.  By  receiving  the 
note  from  the  plaintiff  for  collection,  the  defendants  engaged 
with  the  plaintiff,  as  the  plaintiff  had  engaged  with  the  Bank  of 
Wilmington  and  Brandywine,  that  the  proceeds  of  the  draft,  or 
the  draft  duly  protested,  should  be  returned  to  the  plaintiff. 
Having  failed  in  discharging  this  duty,  it  is  no  answer  to  the 
action  to  say,  that  the  plaintiff  is  under  a  similar  obligation  to 
another  party.  Nor  is  it  any  answer  to  say,  that  the  real  prin- 
cipal has  a  right  also,  as  an  implied  party,  to  avail  himself  of 
the  obligation  which  the  defendants  had  assumed  with  the  plain- 
tiff. It  is  by  reason  of  the  plaintiff's  responsibility  to  its  prin- 
cipal that  it  has  an  interest  in  maintaining  this  action  for  its 
own  indemnity.  ''  It  may  be  laid  down  as  a  general  rule,"  says 
Story,  "  that  wherever  an  agent,  although  known  to  be  such,  has 
a  special  property  in  the  subject  matter  of  the  contract,  and  not 
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a  bare  custody  thereof,  he  may  in  all  such  cases,  sue  upon  the 
contract."  {Story  on  Agency,  §397 ;  see  also  the  Bank  of  Utir 
ca  v.  McKinster,  11  Wend.4^S.) 

It  cannot  be  doubted,  I  think,  that  the  plaintiff  had  such  a 
special  property  in  the  draft,  as  entitled  it  to  maintain  an  action 
against  the  defendants  for  the  injory  it  had  sustained  by  the  de- 
fault of  the  defendants'  agent  in  collecting  or  protesting  the 
draft.  The  plaintiff  had  the  legal  right  to  recover  the  dam- 
ages which  the  defendants  had  incurred  by  reason  of  such  de- 
fault, so  that  it  might  be  indemnified  against  its  own  liability 
upon  its  own  undertaking  with  its  principal.  It  was  upon 
this  principle  that  it  was  held  by  the  court  of  errors,  in  Miller 
T.  Adsit,  (16  Wend.  835,)  that  a  receiptor  of  property  taken 
in  execution,  being -bound  to  return  the  property  or  pay  the  ex- 
ecution, had  such  a  legal  interest  in  the  property  as  entitled  him 
to  maintain  an  action  against  a  third  person  who  had  taken  the 
property,  although  it  had  been  left  in  the  possession  of  the  de 
femdants  in  the  execution.  I  think,  therefore,  that  the  action  was 
properly  brought  by  this  plaintiff,  and  against  these  defendants. 

It  has  thus  far  been  assumed  that  the  &cts  in  this  case,  in 
respect  to  which  there  was  no  dispute,  showed  such  laches  as 
would  render  the  Troy  City  Bank  liable  for  its  failure  to  collect, 
or  duly  to  protest,  the  draft.  But  as  the  defendants'  counsel 
have  made  a  point  upon  that  question,  it  is  proper  that  it  should 
receive  a  moment's  notice.  The  draft  was  received  at  Troy  on 
the  morning  of  the  19th  of  November.  At  the  opening  of  the 
bank  on  that  day  it  was  presented  by  the  teller  to  Warren  for 
payment.  Though  he  had  not  funds  upon  deposit  to  pay  the 
draft,  his  check  for  the  amount  of  the  draft,  with  some  other 
items,  was  received,  and  the  draft  delivered  up  as  paid.  Sub- 
sequently, on  that  day,  and  the  day  following,  cash  deposits 
were  made  to  an  amount  greatly  exceeding  the  check  which  was 
used  in  the  payment  of  the  draft.  I  suppose  that  these  deposits 
were  applicable  to  the  payment  of.  the  check  used  for  the  pur- 
pose of  taking  up  the  draft  in  preference  to  other  similar  ad- 
vanced made  subsequently.  {Allen  v.  Culver^  8  DeniOy  284. 
Webb  V.  Dickinsony  11  Wend.  62.    Seymour  r.  Van  Slyckj  8 
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Id.  408.)  Bat  if  this  be  not  bo,  it  was  quite  too  late  to 
protest  the  draft  on  the  22d.  It  had  been  reoeiyed,  and  ae  the 
parties  nnderstood,  paid  and  ^yen  up,  on  the  19th.  If  not  paid, 
it  should  have  been  protested  on  the  same  day  it  was  presented. 
Notice  should  have  been  given  to  the  drawer  and  indorsers,  at 
the  latest,  on  the  next  day ;  and  yet  the  draft  was  suffered  to  re- 
n)ain  in  the  hands  of  Warren  from  the  19  th  to  the  22d,  when  it  was 
obtained  from  him  and  protested.  This  was  too  late  to  charge 
the  drawers  and  indorsers.  It  being  a  sight  draft,  no  days  of  grace 
were  allowed  upon  it,  and  without  reference  to  what  had  occurred 
4m  the  19th,  the  demand  of  payment  on  the  22d  was  too  late. 
Nor  have  I  been  able  to  perceive  any  sufficient  grounds  for 
suppressing  the  depo8iti<ms  of  the  two  cashiers.  A  copy  of  the 
draft  was  annexed  to  the  interrogatories,  and  the  witnesses  were 
asked,  among  other  things,  if  they  had  ever  seen  the  original 
of  such  copy ;  and,  if  so,  under  what  circumstances  and  when. 
By  other  intenrogatories,  the  cashier  of  the  Bank  of  Wilming- 
ton and  Brandywine  was  required  to  state  the  facts  in  relation 
to  the  transfer  of  the  draft  by  Betts,  Harlan  &  Hollingsworth 
to  the  Bank  of  Wilmington  and  Brandywine,  and  the  transmis- 
sion of  the  draft  for  collection.  The  cashier  of  the  plaintiff's 
bank  was  also  required  to  sta^e  the  &cts  in  relation  to  the  trans- 
mission of  the  drail  to  New  York  for  collection.  At  the  tak- 
ing of  the  deposition  of  each  witness,  the  originid  draft  was 
present  and  identified.  Each  verified  the  copy  annexed  to  the 
interrogatories  as  being  a  true  copy.  The  defendants'  counsel 
insisted,  on  the  settlement  of  the  interrogatories,  that  these 
interrogatories  ought  not  to  be  allowed,  because  they  related  to 
a  copy  of  the  draft,  without  producing  the  original  or  proving 
it  lost,  thereby  seeking  to  give  parol  evidence  of  a  written  in- 
•tnunent.  Upon  the  trial  the  ftirther  objection  was  taken  that 
the  plaintiff  had  no  right  to  give  evidence  of  the  original  draft 
without  allowing  the  defendants  to  see  the  same  before  the  wit* 
nesses  were  examined.  In  respect  to  the  latter  objection  it  is 
enough  to  say  that  it  is  hypothetical.  It  does  not  appear  whether 
the  defendants'  counsel  in  &ct  saw  the  draft  or'  not  If  he 
did  not,  theie  is  no  reaeon  to  believe  he  might  not  have  seen  it. 
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if  he  had  sought  the  oppoftunity.  I  think,  too,  that  the  other 
objection  is  equally  unfounded.  Instead  of  describing  the  di*aft 
in  respect  to  Tvhich  the  witnesses  were  to  be  examined,  in  the 
body  of  the  interrogatories,  a  copy  was  annexed  and  referred  to. 
It  was  no  more  than  a  convenient  mode  of  description.  When 
several  witnesses  are  to  be  examined  under  different  commis- 
sions, in  respect  to  the  same  instrument,  I  know  of  no  other  prac- 
ticable mode  of  proceeding  than  that  pursued  in  this  case. 
Upon  the  examination,  the  original  was  in  fact  produced  and 
identified  by  each  witness.  In  all  this  I  cannot  see  that  any 
rule  of  evidence  has  been  violated. 

By  one  of  the  interrogatories  administered  to  the  cashier  of 
the  Bank  of  Wilmington  and  Brandywine,  he  was  required  to 
state  the  usual  mode  of  transferring  notes  and  drafts  from  one 
bank  to  another.  This  was  objected  to,  on  the  ground  that  it 
involved  the  decision  of  a  question  of  law.  In  this,  too,  I  think 
the  defendant's  counsel  is  mistaken.  The  witness  is  interroga- 
ted in  respect  to  a  mere  matter  of  fact ;  that  is,  how  a  certain 
kind  of  business  is  done.  What  might  be  the  legal  effect  of 
doing  the  business  in  the  mode  described  by  the  witness,  is  a 
question  which  would  still  remain  to  be  determined. 

In  answer  to  the  concluding  general  interrogatory,  each  wit- 
ness has  in  substance  repeated  the  facts  he  had  previously  sta- 
ted in  answer  to  the  specific  interrogatories,  and  perhaps  has 
added  some  other  statements.  No  motion  was  made  to  suppress 
the  answer  to  this  interrogatory,  or  any  part  of  it.  But  if, 
such  a  motion  had  been  made,  I  do  not  see  why  it  should  be 
granted.  So  far  as  the  same  facts  were  re-stated  by  the  wit- 
nesses, the  defendants  certainly  could  not  be  prejudiced,  and  if 
any  new  matter  was  stated  bearing  upon  the  matters  in  issue, 
it  was  no  more  than  the  duty  of  the  witness  required  him  to 
state.  If  the  defendants  had  desired  to  cross-examine  the  wit* 
nesses  in  respect  to  any  new  matter  there  stated,  they  should 
have  applied  to  have  the  commission  sent  back  for  that  purpose. 
It  was  too  late  to  raise  such  an  objection  at  the  trial. 

It  had  appeared  on  the  cross*examination  of  the  plaintiff's 
attorney,  who  was  called  as  a  witness  upon  the  trial,  that  before 
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the  witnesses  were  examined  under  the  commissions,  he  had  at 
their  request,  framed  in  substance  their  answers  to  the  interrog- 
atories. This  fact  was  relied  upon  by  the  defendants'  counsel, 
as  of  itself  a  sufficient  ground  for  suppressing  the  depositions. 
Such  a  mode  of  preparing  witnesses  for  their  examination  cer- 
tainly is  not  to  be  commended ;  but  I  think,  as  it  was  held 
upon  the  trial,  that  these  circumstances  only  affected  the  credi- 
bility of  the  witnesses.  Testimony  thus  prepared,  where  it  is 
designed  to  affect  a  controverted  question,  ought  to  be  received 
with  great  caution.  But  the  commission  was  executed  in  the 
manner  prescribed  by  law.  The  commissioners  obeyed  their 
directions.  There  is  therefore  no  ground  for  excluding  the  ev- 
idence. Like  the  testimony  of  any  other  witness  who  has  been 
subjected  to  improper  practices  before  he  is  examined,  it  must 
be  taken  for  what  it  is  worth.  The  circumstances  affected  the 
credibility  and  not  the  competency  of  the  evidence.  In  this 
particular  case  there  is  no  reason  to  believe  that  the  witnesses 
had,  in  the  slightest  degree,  varied  from  the  truth.  Indeed,  the 
facts  to  which  they  testified  were  not  controverted  upon  the  trial. 
The  defendants  relied  exclusively  upon  the  legal  questions  in- 
volved in  the  case.  It  was  not  even  requested  that  the  evi- 
dence should  be  submitted  to  the  jury. 

The  only  other  point  made  by  the  defendants'  counsel  is,  that 
the  erasure  of  the  indorsements  of  the  cashiers  of  the  Bank  of 
Wilmington  and  Brandywine,  and  the  plaintiff's  and  defend- 
ant's bank,  canceled  the  interest  of  the  plaintiff  in  the  draft, 
if  it  ever  had  any,  and  that  for  this  reason  the  action  cannot  be 
maintained.  These  erasures  were  made,  as  the  defendant's  coun- 
sel concedes,  when  the  draft  was  returned  under  protest,  and 
probably  before  the  circumstances  which  establish  the  liability 
of  the  defendants  were  known.  If  the  defendants  were  liable 
to  the  plaintiff  at  all,  they  were  liable  in  consequence  of  the 
failure  of  the  Troy  City  Bank  to  discharge  its  duty  in  the  col- 
lection of  the  draft.  That  liability  was  fixed  before  the  draft 
was  returned,  and  of  course,  before  the  indorsements  had  been 
erased.    The  fSstct  that  the  indorsements  were  erased,  or  even 
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that  the  draft  itself  had  been  destroyed,  could  not  have  the 
effect,  of  itself,  and  without  any  intention  to  discharge  such 
liability,  to  destroy  the  plaintiff's  right  of  action.  I  am  of 
opinion  that  no  error  was  committed  upon  the  trial,  and  that 
the  motion  for  a  new  trial  should  be  denied. 

Parker  J.  concurred. 

Wright,  J.  (dissenting.)  The  action  is  against  the  defendants, 
the  corresponding  bank  of  the  plaintiffs.  It  is  not  pretended 
that  any  thing  has  been  collected  on  the  draft,  by  the  Union 
Bank.  If  liable,  it  is  for  the  negligence  or  misconduct  of  the 
Troy  City  Bank,  to  whom  they  transmitted  the  paper  for  collec* 
tion.  In  Allen  v.  The  Merchant^  Bank  of  New  York^ 
(15  Wend,  R.  482,)  this  court  decided  that  when  a  bill  of 
exchange,  payable  at  a  distant  place,  is  deposited- with  a  bank 
for  collection,  without  any  agreement  for  compensation,  the  only 
obligation  incurred  is  to  forward  the  bill  in  due  season  to  a 
bank  or  other  suitable  agent,  at  the  place  of  payment,  with 
directions  to  take  the  necessary  measures  to  obtain  payment ; 
and  accordingly  when  a  bill  was  thus  forwarded,  and  the  bank 
receiving  it  placed  it  in  the  hands  of  a  notary  to  make  present- 
ment for  acceptance,  which  was  made  and  refused,  and  the  no- 
tary omitted  to  give  notice  to  an  indorser,  whereby  the  debt 
was  lost,  it  was  held  that  an  action  would  not  lie  against  the 
bank  where  the  bill  was  originally  deposited,  but  the  holder 
must  eeek  his  remedy  against  the  foreign  bank  or  notary.  This 
appears  to  have  been  the  general  commercial  rule.  {Bank  of 
Washington  v.  Triplett,  1  Peters/  R.  25.  East  Haddam 
Bank  v.  Scoville,  12  Conn.  R.  804.  Fabens  v.  Mercantile 
Bank,  23  Pick.  R.  830.)  But  the  court  for  the  correction 
of  errors  reversed  the  decision  of  this  court,  in  Allen  v.  Mer- 
chants' Bank,  (22  Wend.  R.  215,)  holding  that  a  bank  re- 
ceiving paper  for  collection  at  a  distant  place  is  liable,  in  the 
absence  of  any  special  agreement  to  the  contrary,  for  any  ne^ 
lect  of  duty  occurring  in  its  collection,  though  arising  from  a 
de&olt  of  its  correspondents,  to  whom  the  paper  was  tranamitted, 
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or  of  agents  employed  by  such  correspondents.  Thus  the  law 
as  settled  by  the  court  of  errors,  holds  the  defendants  in  this 
case  liable  to  the  owner  of  the  draft  in  question  for  the  negli- 
gence, omission  or  misconduct  of  the  Troy  City  Bank,  or  of  the 
notary  employed  by  it.  Whatever  opinion  we  may  entertain  of  the 
soundness  of  the  doctrine,  this  court  has  no  recourse  but  to  follow  it. 
But  can  the  plaintiff  (the  Commercial  Bank  of  Pennsylva- 
nia) maintain  the  action  ?  The  proof  showed,  and  indeed  it 
was  conceded  throughout  the  case,  that  the  Bank  of  Wilming- 
ton and  Brandy  wine  was  the  owner  of  the  draft.  It  was  trans- 
mitted by  that  bank  to  the  plaintiffs,  as  its  agent,  for  collection. 
They  received  it  as  agents,  and  for  the  purpose  of  collection, 
and  none  other.  They  lose  nothing  by  a  neglect  or  omission 
to  properly  charge  the  drawer  or  indorsers.  They  are  not  the 
persons  damnified,  or  who  suffer  by  the  negligence  or  miscon* 
duct  of  the  defendants,  or  their  sub-agents.  The  action  is  not 
brought  to  recover  upon  the  draft  itself.  Though  assumpsit,  in 
form,  it  is  founded  in  negligence  or  omission  of  duty.  Is  such 
a  right  of  action  assignable  ?  I  think  not.  But  if  so,  there  is 
no  pretense  that  the  Bank  of  Wilmington  and  Brandywine  have 
assigned  the  cause  of  action  to  the  plaintiff.  The  learned  judge 
who  tried  the  cause  held  "•  that  though  the  plaintiffs  were  the 
mere  agents  of  the  owners  of  the  draft  to  collect  the  same  on 
their  account,  yet  under  the  circumstances  which  appeared  in 
evidence,  they  had  sufiScient  interest  in  the  draft  to  enable  them 
to  maintain  the  action."  In  this  I  am  at  a  loss  to  discover  the 
meaning  of  the  judge.  If  not  the  owners  of  the  draft,  what 
interest  had  they  in  it?  What  property  in  the  chose  in  action 
lost  by  the  negligence  of  the  Troy  City  Bank  ?  It  cannot  be 
pretended  that  the  indorsement  of  the  draft,  at  the  time  it  was 
transferred  to  the  plaintiffs  for  collection,  vested  the  legal  title 
in  them,  so  as  to  clothe  them  with  the  rights  of  owners.  The 
indorsement  was  for  a  specific  purpose,  viz :  to  facilitate  the 
collection  for  the  owners,  and  the  indorsement  was  stricken  out 
before  this  suit  was  commenced.  It  is  not  perceived,  therefore, 
what  personal  interest  the  plaintiffs  had  in  the  draft  in  question 
at  the  commencement  of  this  action ;  and  it  seems  to  me  clear 
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upon  general  principles,  that  having  no  such  interest  in  the  debt 
alleged  to  have  been  lost  by  the  negligence  or  misconduct  of  the 
defendants  or  their  sub-agents,  they  are  not  the  proper  parties 
to  maintain  a  suit  for  the  recovery  of  damages  for  such  negli- 
gence or  misconduct.  Here  we  are  presented  with  the  naked 
case  of  an  agent  employed  to  collect  a  draft,  liable  to  respond 
in  damages  to  his  principal  for  negligence  or  omission  of  duty, 
but  who  has  not  been  charged  with  such  damages,  and  never 
may  be,  seeking  to'  maintain  an  action  againkt  the  agent  em- 
ployed by  him,  for  the  recovery.  Should  he  recover,  and  appro- 
priate the  avails  to  himself,  is  it  clear  that  such  recovery  would 
be  a  bar  to  an  action  brought  directly  by  the  principal  against 
the  sub-agent  ?  Suppose,  that  in  this  case,  the  verdict  obtained 
by  the  Commercial  Bank  of  Pennsylvania  be  permitted  to  stand, 
and  after  being  realized  by  such  bank  it  refuses  to  pay,  as  the 
institution  becomes  insolvent,  will  the  Bank  of  Wilmington  and 
Brandy  wine  be  barred  of  their  remedy  against  the  defendants  ? 
If  not,  we  have  a  rule  not  only  enabling  the  principal  to  recov- 
er for  the  default  of  a  remote  agent  but  also  an  intermediate 
agent,  whose  liability  has  not  been  legally  fixed,  and  never 
may  be. 

The  Bank  of  Wilmington  and  Brandywine  being  the  owner 
of  the  draft  in  question,  might  have  prosecuted  directly  against 
the  Troy  City  Bank,  for  the  distant  agent  is  to  be  considered 
the  agent  of  the  holder  as  well  as  of  the  bank  transmitting  the 
paper.  {Bank  of  Orleans  v.  Smith,  8  HM,  660.)  Thus  a 
multiplication  of  actions  would  be  avoided.  This  course  is  not 
taken,  nor  any  course  on  the  part  of  the  persons  having  the  ben- 
eficial interest  and  property  even  as  against  the  immediate 
agent.  One  agent  brings  an  action  against  another  interme- 
diate agent.  How  does  this  subserve  the  policy  of  the  law 
which  seeks  to  avoid  a  multiplication  of  suits  by  sustaining  the 
action  against  the  party  ultimately  liable  ?  But  if  the  action 
had  been  against  the  Troy  City  Bank,  or  the  notary,  who  in 
this  case  are  to  be  regarded  as  ultimately  liable,  the  doctrine 
of  avoiding  multiplicity  of  actions  could  have  no  application. 
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The  person  w/io  sues  must  have  the  right  to  do  so :  unless  this 
be  so,  it  matters  not  whether  the  action  be  against  a  party 
presently  or  ultimately  liable. 

It  seems  to  be  conceded  that  the  plaintiffs  must  have  a  spe* 
cial  property,  or  a  direct  beneficial  interest  in  the  draft,  to  enable 
them  to  maintain  the  action  in  their  own  names.  That  they 
have  none  either  in  law  or  by  the  usage  of  trade,  is  the  difficulty 
that  I  am  unable  to  overcome.  The  &ct  of  intrusting  to  an 
impolitic  agent  that  which  they  should  have  performed  them- 
selves, or  having  themselves  discharged  their  agency  with  such 
laches  as  to  render  them  answerable  to  their  principal  in  law, 
certainly,  gives  them  no  property  in  the  subject  matter 
of  the.  agency,  or  any  beneficial  interest  in  the  thing  itself.  The 
plaintiffs  occupied  the  position  of  ordinary  agents.  They  un- 
dertook to  perform  a  service  for  the  owner  of  the  draft,  viz ; 
to  collect  it.  In  undertaking  this  duty  they  are  understood  to 
have  contracted  for  reasonable  skill  and  ordinary  diligence,  and 
consequently  are  liable  for  injuries  to  their  employer,  occasioned 
by  ordinary  negligence  or  want  of  reasonable  skill.  But,  un- 
like some  other  classes  of  agents,  they  had  no  property  or  lien 
upon  the  draft  or  the  debt  of  which  it  was  the  evidence,  or 
the  proceeds  of  the  draft.  An  auctioneer,  who  for  some 
purposes  may  be  deemed  an  agent  for  both  vendor  and  vendee, 
has  a  lien  on  the  goods  sold  by  him,  and  the  proceeds  thereof, 
for  his  commissions,  and  has  an  unconditional  authority  to  sue 
the  purchaser  in  his  own  name  as  being  not  merely  agent  but 
a  contracting  party.  So  also  a  factor,  who  has  the  possession, 
management,  control  and  disposal  of  the  goods  to  be  bought 
and  sold,  has  a  special  property  in  them,  and  a  lien  on  them  not 
only  for  commissions  but  for  advances,  and  not  only  on  the  prop- 
erty itself  but  its  proceeds.  He  may  buy  and  sell  goods  in  his  own 
name  for  his  principal,  and  for  many  if  not  for  most  purposes 
(except  between  himself  and  his  principal)  he  is  treated  as  the 
owner  of  the  goods.  He  may  sue  in  his  own  name  for  goods 
sold  by  him  for  his  principal,  and  is  also  liable  to  be  sued  for 
goods  bought  by  him  for  his  principal.  These  classes  of  agents 
have  peculiar  duties  and  peculiar  functions  resulting  from  the 


.       ALBANY-fiEPTEMBER,  1868.  4Q7 

Commercial  Bank  of  Penn.  v.  Union  Bank  of  New  York. 

general  usage  and  habits  of  business  and  trade,  and  which  have 
been  repeatedly  the  subject  of  legal  recognition.  "  It  may  be 
laid  down,"  said  Judge  Story,  "that  wherever  an  agent,  al- 
though known  to  be  such,  has  a  special  property  in  the  subject 
matter  of  the  contract,  and  not  a  bare  custody  thereof,  or  where 
he  has  acquired  an  interest  in  it  or  has  a  lien  upon  it,  he  may 
in  all  such  cases  sue  upon  the  contract."  {Story  on  Agency^ 
{  897.)  Auctioneers  and  factors  are  classes  of  agents  having  a 
special  property  in  the  subject  matter  of  the  agency  and  alien 
upon  it,  and  consequently  by  the  usage  of  trade  and  by  well 
recognized  principles  of  law,  ma^  maintain  actions  in  their  own 
names  respecting  the  property  intrusted  to  their  control,  man- 
agement and  disposal.  But  even  in  these  cases  the  principal  may 
generally  supersede  the  right  of  the  agent  to  sue,  by  suing  in 
his  own  name.  How  then  can  it  be  said  that  the  plaintiffs  in 
this  case  fall  within  the  rules  which  authorize  auctioneers  and 
fiictors  to  sue  in  their  own  name  to  enforce  the  rights  of  their 
principals  ?  Auctioneers  and  factors,  it  has  been  seen,  are  classes 
of  agents  having  peculiar  duties  and  functions,  well  understood 
and  defined  by  usage,  legally  recognized,  and  they  have  a  spe- 
cial interest  in  and  lien  upon  the  property  intrusted  to  them. 
The  case  of  the  plaintiff  is  that  of  a  pure  agency,  where  there 
is  no  lien  or  other  interest  or  superior  right  in  the  claim,  in  the 
chose  in  action,  or  in  its  proceeds,  or  in  the  debt  of  which  it  is 
the  evidence.  I  know  of  no  adjudged  case,  nor  have  we  been 
referred  to  any,  as  an  authority  for  such  an  agent  to  maintain 
an  action  in  his  own  name  ;  and  if  there  be  none,  how  are  the 
defendants  to  be  protected  hereafter  (there  being  a  recovery  in 
the  case)  against  the  suit  of  the  principal^  the  owner  and  holder 
of  the  draft? 

On  the  argument  we  were  not  referred  to  any  authority  claim- 
ing to  bear  upon  the  point  of  the  right  of  the  plaintiffs  to 
maintain  the  action,  except  the  case  of  Miller  v.  Adsit^  (16  Wend. 
R.  835.)  That  case  holds  that  replevin  may  be  maintained  by 
a  receiptor  of  goods,  where  he  is  bound  to  deliver  them  by  a 
specific  day  or  pay  the  amount  of  the  execution  under  which 
the  levy  was  made,  although  the  property  be  left  by  him  in  thd 
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actual  possession  of  the  defendant  in  the  execution.  This  court 
had  decided  that  a  receiptor  to  an  officer  for  property  levied  on 
so  that  it  might  be  forthcoming  at  the  day  of  sale,  not  in  his 
actual  possession  could  not  maintain  replevin  against  a  mere 
stranger,  for  the  reason  that  the  receiptor  was  to  be  viewed  in 
the  light  of  a  mere  surety  to  the  officer  for  the  defendant  in  the 
execution.  The  engagement  of  the  receiptor  was  that  he  would 
keep  safely  and  be  responsible  to  the  officer  to  the  value  of  the 
property,  that  it  should  be  forthcoming.  He  had  also  a  con- 
structive possession  of  the  property.  The  court  of  errors  held, 
that  under  the  circumstances  he  was  not  to  be  regarded  as  the 
mere  surety  of  the  defendants,  or  as  the  servant  or  agent  of 
the  officer,  or  a  mere  depository  having  no  property  whatever  in 
the  deposit,  but  the  custody  only.  That  if  he  could  not  main- 
tain replevin  against  a  wrongdoer  in  possession  alone,  he  was 
not  to  be  considered  a  naked  bailee ;  but  a  bailee  from  the  re- 
sponsibility which  he  had  assumed,  having  the  right  to  main- 
tain an  action  for  injury  to  the  property  on  the  strength  of  his 
special  property.  In  short,  the  case  merely  determines  what 
before  had  not  been  law  in  this  state,  that  a  receiptor  occupies  a 
relation  other  than  that  of  surety  for  the  defendant ;  and  that 
being  answerable  for  more  than  due  care  and  diligence  in  the 
safe  keeping  of  the  property,  he  is  to  be  deemed  to  have  a  spe- 
cial property  that  will  enable  him  to  maintain  an  action  against 
a  wrongdoer,  to  recover  its  possession.  Whether  decided  upon 
strict  principle  or  not,  I  cannot  perceive  that  it  has  the  remotest 
bearing  upon  the  case  under  consideration.  No  member  of  the 
court  attempted  to  overthrow  the  universal  doctrine,  that  a 
mere  agent  could  not  sue ;  the  right  of  action  being  with  the 
principal  and  no  one  else. 

I  am  of  the  opinion  that  the  action  cannot  be  maintained  by 
the  plaintiffs.  We  may  make  this  case  a  precedent,  but  not 
otherwise.  They  were  not  the  owners  or  holders  of  the  draft, 
nor  had  they  any  personal  interest  in  or  lien  upon  it.  They 
were  but  the  agents  of  the  Bank  of  Wilmington  and  Brandy- 
wine  to  collect  it.  As  such  agents,  it  is  true,  they  were  r^ 
Bponsible  for  their  own  negligence,  and  that  of  those  with  whom 
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they  ixiay  have  intmsted  the  business.  But  no  recovery  has 
been  had  against  them  for  any  defanlt  Their  liability  has  not 
been  fixed,  and  may  never  be.  The  owner  and  holder  of  the 
draft — the  principal,  the  sole  party  to  be  injured  by  negligence — 
does  not  complain.  The  plaintiffs  have  not  been  damnified  by  the 
acts  or  omissions  of  the  defendants. 
There  should  be  a  new  trial  with  costs  to  abide  the  event. 

Motion  for  new  trial  denied,  (a) 

[Albany  GnriBAL  Tibm,  Daoember  6, 1868.    Pivthar,  Ha/rrU  and  WrigU, 

JnaUoea.] 

/ 
(a)Aillnnedl)yOoiirtorAppealB.    fiSf*  1  Km^.  208. 


Thubman  m.  Van  Bbtjnt. 


Upon  the  aooeptanoe  of  a  draft  the  premimption  of  law  iBi  that  the  drawee  is  in 
AindB  to  pay  it,  acbd  the  drawer,  if  snbsequently  obliged  to  pay  the  draft}  may 
imt^nfidn  an  actioD  agaiost  the  acceptor,  fbonded  upon  this  legal  presumption. 
Bnt  when  such  presumption  is  rebutted  by  proof  that  the  acceptance  was 
made  without  Ainds,  the  presumption  shifts  to  the  other  side,  and  the  law 
raises  a  promise  on  the  part  of  the  drawer  to  put  the  drawee  in  Ainds. 

This  presumption  again  may  be  overcome  by  proof  that  the  acceptance  was  made 
upon  some  other  agreement  or  understanding. 

Where  drafts  are  not  only  drawn  for  the  accommodation  of  the  payees,  but  fhey 
are  also  accepted  fbr  their  accommodation,  and  upon  an  exprsss  agreement 
between  the  payees  and  the  acceptors  that  they  are  to  be  charged  in  account 
against  the  fbrmer,  and  that  the  latter  are  to  look  to  them  fbr  payment,  this 
relieves  the  drawer  flrom  the  obligation  which  would  otherwise  be  implied,  to 
indemnify  his  drawees  against  the  payment  of  drafts  drawn  upon  them  with- 
out ftmds.  ^ 

rpHIS  action  was  tried  at  the  Rensselaer  circuit  in  April,  1852, 
X  before  Mr.  Justice  Parkeb,  without  a  jury.  The  plaintiff, 
as  assignee  of  Baker  tc  Cameron,  claimed  to  recover  for  men* 
eys  paid  by  that  firm  as  the  acceptors  of  several  drafts  drawn 
upon  them  by  the  defendant  in  the  years  1844  and  1845.  Some 
Vol.  XIX.  52 
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of  the  drafts  were  payable  to  the  order  of  IJrial  Driggs,  and 
others  to  the  order  of  Driggs  and  Baker.  They  were  accepted 
and  paid  when  due,  without  funds,  in  the  hands  of  the  acceptor. 
It  appeared  upon  the  trial  that  the  drafts  were  drawn  under  an 
arrangement  between  the.  payee  and  the  acceptors  by  which 
when  accepted  they  were  to  be  charged  to  the  account  of  the 
payees.  The  drafts  were  drawn  by  the  defendant  and  accepted 
by  Baker  &  Cameron  for  the  accommodation  of  the  payees. 
They  were  accordingly  charged  to  the  payees  upon  the  books 
of  the  acceptors  as  they  were  from  time  to  time  accepted. 

Upon  the  dissolution  of  the  firm  of  Baker  &  Cameron  the 
latter  became  solely  interested  in  the  effects^  of  the  firm  ;  and, 
on  the  10th  of  January,  1850,  Cameron  released  Driggs,  one 
of  the  payees  of  the  drafts,  from  all  debts,  demands  and  liabili- 
ties, pursuant  to  the  act  for  the  relief  of  partners  and  joint  debt- 
ors, passed  April  18,  1838. 

Upon  these  facts  the  judge  decided  that  the  plain tijST  was 
entitled  to  recover  the  amount  of  the  drafts,  with  interest. 
Judgment  was  accordingly  perfected  for  $2327.46,  damages  and 
costs,  from  which  the  defendant  appealed. 

A.  B.  Olirij  for  the  plaintiff. 

W.  A.  Beach,  for  the  defendant. 

By  the  Court,  Harris,  J.    Upon  the  acceptance  of  a  draft) 
the  presumption  of  law  is,  that  the  drawee  is  in  funds  to  pay) 
it ;  accordingly,  the  drawer  himself,  if  subsequently  obliged  to>^ 
pay  the  draft,  may  maintain  an  action  against  the  acceptor  found-  ^ 
ed  upon  this  legal  presumption.     But  when  this  presumption  is  - 
rebutted  by  proof  that  the  acceptance  was  made  without  funds, 
the  presumption  shifts  to  the  other  side,  and  the  law  raises  a 
promise  on  the  part  of  the  drawer  to  put  his  drawee  in  funds. 
It  will  be  presumed  that  where  there  are  no  funds,  the  one  will 
not  draw,  nor  the  other  accept,  without  such  an  agreement 
This  presumption,  again,  like  the  other,  may  be  overcome  by 
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proof  that  the  acceptance  was  made  upon  some  other  agreement 
or  understanding. 

In  this  case,  I  think  the  defendant  has  succeeded  in  showing 
that  the  drafts  were  not  only  drawn  by  him  for  the  accommoda- 
tion of  the  payees,  but  that  they  were  also  accepted  for  their 
accommodation,  and  upon  an  express  agreement  between  the 
payees  and  the  acceptors  that  they  were  to  be  charged  in  ac- 
count against  the  former,  and  that  the  latter  was  to  look  to  them 
for  payment.  Such  an  arrangement  relieves  the  defendant  from 
the  obligation  which  would  otherwise  be  implied  to  indemnify 
his  drawees  against  the  payment  of  drafts  drawn  upon  them 
without  funds.  {See  Griffith  v.  Reed,  21  Wend.  602;  Suy- 
dam  V.  West/ally  4  HUl,  211 ;  «  C.  2  De?iio,  205.) 

In  these  cases,  it  has  been  held  by  the  supreme  court  that, 
where  one  drawer  had  signed  a  draft  as  surety  for  his  co-drawer, 
the  acceptor  could  not  maintain  an  action  against  him  upon  an 
implied  promise  to  indemnify,  when  the  acceptance  had  been 
made  without  funds.  But  the  court  for  the  correction  of  errors 
held,  that,  though  as  between  themselves  the  relation  of  princi- 
pal and  surety  might  exist,  yet,  that,  as  between  the  drawers 
and  acceptors,  all  the  drawers  were  equally  liable.  The  rule 
that  the  acceptor,  before  he  can  recover  against  the  drawer, 
must  show  that  he  accepted  and  paid  the  bill  for  his  accommo- 
dation, is  not  afi^cted  by  this  decision.  It  is  only  in  the  ab- 
sence of  any  express  agreement,  that  the  law  implies  a  promise 
of  indemnity  on  the  part  of  the  drawer.  The  judgment  must, 
therefore,  be  reversed,  and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

[Albany  General  Term,  December  5, 1863.    Parker^  Wright  and  ffarriif 
Justices.] 
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Where  a  constable,  by  virtae  of  prior  executions,  levies  upon  property  safBdent 
to  satisfy  the  same,  and  a  deputy  sheriff  levies  upon  the  same  property,  under 
subsequent  executions  Issued  against  the  owner,  and  sells  the  same,  for  enough 
to  satisfy  the  prior  executions,  he  is  liable  to  the  constable  for  the  amount  of 
those  executions,  and  this  without  proof  of  any  promise  to  pay. 

The  law  will  infer  a  promise,  in  such  a  case.  It  is  only  necessary  for  the  consta- 
ble to  establish  his  special  title  to  the  property  by  virtue  of  his  prior  levy,  and 
then  to  show  that  the  deputy  sheriff  has,  by  virtue  of  a  Junior  execution, 
taken  the  property  and  sold  it,  to  entitle  him  to  recover,  as  up(m  a  promise  to 
pay  the  amount  of  his  interest  in  the  property. 

The  money  received  by  the  deputy  sheriff  upon  the  sale  of  the  property  under 
the  Junior  execution,  and  which  he  holds  for  the  purpose  of  satisfying  the 
constable's  lien  upon  such  property,  is  not  liable  in  his  hands,  to  an  execution 
against  the  plaintiff  in  the  Judgments;  and  he  will  not  be  Justified  in  levying 
upon  the  same  to  satisfy  such  execution. 

rllS  action  was  tried  at  the  Greene  circuit,  in  April,  1858, 
before  Mr.  Justice  Wright.  The  plaintiff,  who  was  a  consta- 
ble of  the  town  of  Coxsackie,  held  two  executions,  issued  by  a 
justice  of  the  peace,  against  Cheorge  Ghin,  and  in  favor  of  Lewis 
Raymond.  These  executions  had  been  levied  upon  property 
sufficient  to  satisfy  the  amount  due  thereon,  which  was  upwards 
of  $300.  The  defendant,  who  was  a  deputy  of  the  sheriff  of 
Ghreene,  had  made  a  subsequent  levy  upon  the  same  property,  by 
virtue  of  an  execution  in  his  hands  against  Gan.  The  property 
was  sold  by  the  defendant,  on  the  third  day  of  September  1847. 
The  proceeds  were  sufficient  to  satisfy  all  the  executions.  This 
action  was  brought  to  recover  the  balance  due  on  the  executions, 
in  the  plaintiff's  hands,  amounting  to  $233,  besides  interest. 

The  plaintiff  alleged,  in  his  complaint,  that  the  defendant, 
having  sold  the  property  without  his  consent  or  approbation, 
and  received,  upon  the  sale,  money  enough  to  satisfy  the  execu- 
tions, promised  to  pay  the  plaintiff,  out  of  the  moneys  arising 
from  the  sale,  the  amount  due  upon  the  executions.  The  defend- 
ant, in  his  answer,  denied  that  he  sold  without  the  consent  or 
approbation  of  the  plaintiff,  and  alleged  that  he  had  the  consent 
of  the  plaintiff  and  also  of  Raymond,  the  plaintiff  in  the  exe- 
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cations  held  by  the  plaintiff ;  that  after  the  sale,  on  the  7th  of 
September,  1847,  there  came  into  his  hands  as  a  deputy  sheriff, 
an  execution  against  Raymond  in  favor  of  Robert  Titus,  which 
execution  he  levied  upon  $232.77,  money  in  his  hands  arising 
from  the  sale,  and  which  he  held  to  satisfy  the  executions  in  the 
hands  of  the  plaintiff  in  favor  of  Raymond  ;  and  that,  on  the  same 
day,  he  paid  over  upon  the  execution  in  favor  of  Titus,  a  sum 
sufficient  to  satisfy  the  same.  The  defendant  further  alleged 
that  he  received  the  money  upon  which  he  so  levied  as  the  agent 
of  Lewis  Raymond,  duly  constituted  and  appointed  to  receive 
the  same  by  him,  and  by  and  with  the  express  consent  and  au- 
thority of  the  plaintiff  in  this  suit,  and,  while  the  money  was 
in  his  hands  as  such  agent,  he  levied  on  the  same,  by  virtue  of 
the  execution  received  by  him  against  Raymond,  and  the  bal- 
ance of  the  moneys  received  by  him,  after  satisfying  the  exe- 
cution, he  had  paid  over  to  the  plaintiff  and  to  Raymond.  The 
defendant  also  denied  that  he  had  promised  to  pay  the  plaintiS^ 
out  of  the  moneys  arising  from  the  sale,  the  amount  of  the 
Raymond  executions. 

The  plaintiff,  on  the  trial,  gave  evidence  to  show  that  the  de- 
fendant had  repeatedly  promised,  after  the  sale,  to  pay  over  the 
money  due  on  the  Raymond  executions  as  soon  as  he  received  ii. 
The  defendant  proved  the  execution  against  Raymond,  and  that 
he  had  satisfied  the  same  out  of  the  moneys  received  by  him 
upon  the  sale.  The  defendant  also  proved  that,  before  t}ie  sale, 
he  had  been  furnished  by  the  plaintiff  with  a  statement  of  the 
amount  due  upon  the  executions  in  his  hands,  but  there  was  no 
proof  of  any  consent  or  authority  from  the  plaintiff  or  Raymond 
that  the  defendant  should  sell,  or  that  the  defendant  had  been  con- 
stituted the  agent  of  Raymond  to  receive  the  moneys  due  on 
the  executions  in  his  favor. 

The  testimony  being  closed,  the  judge  charged  the  jury  that, 
if  they  believed  that,  after  the  sale,  the  defendant  promised  to 
pay  the  Raymond  executions  when  he  collected  the  money 
arising  from  the  sale,  the  plaintiff  would  be  entitled  to  recover. 
To  this  charge  the  counsel  for  the  defendant  excepted.  The 
defendant's  counsel  then  requested  the  judge  to  charge  the  jury 
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that  evidence  of  a  promise  to  pay  when  the  defendant  got  the 
money,  would  not  sustain  the  allegation  in  the  complaint,  that 
the  defendant  promised  to  pay  the  amount  of  the  executions. 
The  judge  refused  so  to  charge,  and  the  defendants'  counsel  ex- 
cepted. The  jury  rendered  a  verdict  for  the  plaintiff  for  $318.92. 
An  order  was  made  that  judgment  be  stayed,  and  that  the  ap- 
plication for  a  new  trial  be  heard,  in  the  first  instance,  at  the 
general  term. 

W,  E.  Leete,  for  the  plaintiff. 

L.  Tremain,  for  the  defendant. 

By  the  Court,  Harris,  J.  The  allegation  in  the  answer 
that  the  sale  was  made  by  the  order  and  direction  of  the  plain- 
tiff and  of  Raymond  also,  is  not  supported  by  proof.  The  plain- 
tiff, by  virtue  of  his  prior  levy,  had  a  special  title  to  the  property 
sold.  The  defendant,  by  virtue  of  his  prior  levy,  had  a  right 
to  sell.  He  might  sell  subject  to  the  prior  levy,  or  he  might 
sell  absolutely,  assuming  to  satisfy  the  prior  lien.  He  chose 
the  latter  course.  Having  sold  enough  to  satisfy  the  execution 
held  by  the  plaintiff,  he  became  liable  to  the  plaintiff  for  that 
amount.  It  was  the  plaintiff  that  had  the  lien  on  the  property 
sold,  and  not  Raymond,  the  plaintiff  in  the  executions.  Ray- 
mond could  look  to  the  plaintiff  alone  for  the  fruits  of  his  levy. 
There  was  no  legal  relation  between  Raymond  and  the  defend- 
ant. The  plaintiff  as  an  officer  holding  executions  against  the 
debtor  of  Raymond,  was  so  far  his  agent  that  the  money  collect- 
ed upon  those  executions  might  be  taken  upon  an  execution 
against  Raymond  in  his  hands,  as  well  as  if  it  had  been  in  the 
hands  of  Raymond  himself.  But  it  was  not  so  with  the  defend- 
ant. The  money  which  he  held  for  the  purpose  of  satisfying 
the  plaintiff's  lien  upon  the  property  he  had  sold,  was  not  liable, 
in  his  hands,  to  an  execution  against  Raymond.  It  would  be 
no  answer  to  an  action  by  Raymond,  against  the  plaintiff,  for 
not  collecting  his  executions,  that  the  defendant  had  sold  the 
property  upon  which  he  had  levied,  and  had  applied  the  proceeds 
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of  the  ^le  to  satisfy  an  execution  he  held  against  Raymond. 
Indeed  this  is  not  claimed  by  the  defendant.  The  theory  of 
the  defense  is,  that  the  defendant  received  the  money  "as  the 
agent  of  Raymond  duly  constituted  and  appointed  by  him  to 
receive  the  same,  and  with  the  express  consent  and  authority  of 
the  plaintiff,  and  that  while  the  money  was  in  his  hands,  as 
such  agent,  he  levied  upon  it  by  virtue  of  the  execution  against 
Raymond."  We  have  already  seen  that  the  defendant  has  failed 
to  sustain  this  defense  by  proof. 

Had  it  been  necessary  to  prove  an  express  promise  to  pay 
the  amount  of  the  executions,  I  think  the  variance  between  the 
proof  and  the  allegation  in  the  complaint  might  have  been  fatal 
to  the  recovery.  The  allegation  is,  that  the  defendant  absolute- 
ly promised  to  pay  the  amount  of  the  executions.  The  proof 
is,  that  the  defendant  promised  to  pay,  when  he  received  the 
money.  It  is  like  the  conditional  promise  of  one  who  has  been. 
discharged  from  his  debts,  that  he  will  pay  when  he  is  able. 
It  is  necessary  to  allege  and  prove  his  ability  to  pay ;  so  here 
I  think  it  might  have  been  necessary  to  allege  that  the  defend- 
ant had  received  the  money.  But  I  deem  it  unnecessary  to  con- 
sider this  question,  for  the  reason  that  the  defendant  would  be 
liable  for  the  amount  of  the  executions  without  proof  of  any 
promise  at  all.  The  law  would  infer  a  promise  from  the  facts, 
as  they  appear  in  this  case.  It  was  only  necessary  for  the  plain- 
tiff to  establish  his  special  title  to  the  property  by  virtue  of  his 
prior  levy,  and  then  to  show  that  the  defendant  had  by  virtue 
of  a  junior  execution  taken  the  property  and  sold  it,  to  entitle 
him  to  recover,  as  upon  a  promise  to  pay  the  amount  of  his 
interest  in  the  property.  If,  therefore,  any  error  occurred  upon 
the  trial,  it  was  not  to  the  prejudice  of  the  defendant.  The  mo- 
tion for  a  new  trial  should  be  denied. 

[Albany  Qskeaal  T£bm,  December  6, 185S.    Pctrlur,  Wright  and  Barrts, 
Jofitioes.] 
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The  plaintiffii,  in  November,  1861,  had  a  qnantity  of  hemlock  and  spnice  logs  in  M. 
where  they  resided,  and  on  the  24th  of  that  month  they  entered  into  a  con- 
tract of  sale  with  the  defendants,  who  resided  at  Glens  Falls,  by  which  they 
agreed  to  deliyer  between  2500  and  8000  of  one  khid,  and  fh>m  500  to  1000 
of  the  dther,  at  Ferris'  bank  near  P.,  at  so  much  per  hundred  logs.  The  logs 
were  then  piled,  ready  to  draw  to  the  place  of  delivery.  Daring  the  ensuing 
winter,  abont  8750  of  the  logs  were  measured  and  marked  with  the  marking 
iron  of  the  defendants.  The  contract  was  made  by  letters  between  the  parties, 
and  payments  of  certain  sums  were  to  be  made  on  the  first  of  January,  first  of 
llarch,  and  1st  of  May,  1852.  The  second  letter  of  the  plamtifih  stated  that 
the  balance  was  to  be  paid  in  cash  "  when  you  receive  the  logs  at  Glens  Falls.*' 
But  their  last  letter,  after  specifying  the  three  first  payments  as  before,  ran 
thus ;  "  the  balance  in  cash  on  the  1st  of  July  1852,  at  which  time  or  befi>re 
you  would  probably  have  received  them  at  the  Falls.  We  prefer  appointing 
Ist  of  July  Ibr  the  last  payment  in  plaise  of  when  the  logs  are  received  at  the 
Falls,  as  it  is  better  fbr  both  parties,  for  there  is  no  question  they  would  be 
received  at  Glens  Falls  by  that  time,  and  leave  no  chance  for  dispute."  The 
defendants  in  their  answer  alleged  that  not  oter  1000  logs  had  been  delivered 
at  Ferris'  bank,  upon  which  allegation  the  plaintiffi  took  issue,  in  their  reply, 
alleging  that  over  2000  were  so  delivered.  Also  insisting  that  such  deHvery 
was  not  necessary  to  a  recovery.  It  did  not  appear  that  over  1000  of  the  logs 
were  delivered  at  Ferris'  bank,  and  the  defendants  made  the  three  first  pay- 
ments, whidi  exceeded,  in  amount,  the  price  of  1000  logs.  In  an  action  fbr 
8750  logs  "  sold  and  subsequently  delivered."  Held^  that  by  the  terms  of  the 
contract,  whatever  logs  the  plainUfi^  delivered  on  the  contract,  must  be  deliv- 
ered at  Ferris'  Bank  certainly  as  soon  as  the  Ist  of  July,  if  net  soon  enongfa 
to  enable  the  defendants  to  get  them  to  Glens  FaUs  by  that  time.  And  that, 
as  the  plaintifib  had  received  pay  for  more  than  they  had  so  delivered,  they 
could  not  recover. 

Hdd  aiUOf  that,  ns  the  logs  were  to  be  delivered  befbre  the  time  fixed  for  the 
last  payment,  delivery  was  a  condition  precedent  to  the  payment^  although  a 
portion  of  the  purchase  money  was  to  be  paid  befbre  delivery. 

The  rule  now  is  not,  that  if  covenants  be  once  established  to  be  independent, 
they  in  all  cases  remain  so  throughout 

The  cases  of  Terry  v.  Duntzet  (2  H.  Bl.  889 ;)  Seera  v.  Fowler,  (2  John.  272 ;) 
Ha/eeiu  v.  Bmh,  {Id.  387 ;)  and  WUcon  v.  Ten  Eyek,  (5  Id.  78,)  ovemded. 
Boon  V.  Eyre,  (1  H,  Bl.  272,  note,)  and  Campbdl  v.  Jones,  (6  T.  R.  670,) 
commented  upon. 

The  subject  of  dependent  and  Indepebdent  covenants  and  agreements,  discmwed. 

An  action  will  not  lie  fbr  goods  sold  and  delivered  where  there  has  been  no  de- 
livery. There  must  be  an  actual  or  oonstmctive  delivery.  The  plaintiff  must 
show  the  goods  were  actually  delivered,  or  that  he  has  enabled  the  defendant 
to  TCmove  them.    To  snstahi  a  general  count  in  aasumpait,  the  special  agree- 
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moot  must  hare  been  so  performed  as  to  leave  a  mere  simple  debt  or  duty  be- 
tweon  the  parties. 

When  the  delivery  is  to  be  at  a  distant  place,  as  between  the  vendor  and  vendee 
the  contract  is  ambulatory  till  delivery. 

Marking  goods  is  an  equivocal  act ;  and  may  be  fbr  the  purpose  of  taking  pos- 
session ;  or  merely  for  that  of  identity ;  or  it  may  be  evidence  of  acceptance. 

If  any  thing  remains  to  be  done  to  tiie  goods  by  the  vendor,  as  counting,  weigh- 
ing, &c.  no  title  passes. 

On  a  sale  of  a  specific  chattel,  the  property  therein  may  pass,  without  delivery. 

THIS  was  an  appeal  from  a  judgment  rendered  at  a  special 
term,  after  a  trial  at  the  Warren  county  circuit  before  Justice 
WiLLARD,  without  a  jury.  No  proof  was  given  by  either  par- 
ty. The  complaint  alleged  that  the  plaintiffs,  being  copartnery, 
on  or  about  the  24th  of  November,  1851,  at  Minerva,  in  the 
county  of  Essex,  sold  and  subsequently  delivered  to  the  defend- 
ants (who  were  at  that  time  copartners  also,)  a  large  quantity 
of  logs,  at  the  prices  below  specified,  viz.  800,  86-361  spruce 
logs  at  the  price  of  sixty  dollars  per  hundred,  and  2951  116- 
861  hemlock  logs  for  the  price  of  forty  dollars  per  hundred, 
amounting  in  the  whole  to  the  sum  of  $1660.67,  which  the  de- 
fendants agreed  to  pay  the  plaintiffs  as  follows,  to  wit:  twenty 
barrels  of  flour,  and  five  barrels  of  pork,  all  at  cash  prices,  to 
be  delivered  to  the  plaintiffs  before  the  1st  day  of  January, 
1852  ;  $300  on  the  1st  day  of  March,  1852  ;  $300  on  the  1st 
day  of  May,  1852  ;  and  the  balance  of  said  purchase  money  on 
the  1st  day  of  July,  1852.  The  plaintiff's  averred  that  the  de- 
fendants had  not  complied  with  their  said  promises,  as  they  had 
not  paid  the  said  balance  of  purchase  money  due  as  aforesaid  on 
the  1st  day  of  July,  1852 ;  but  that,  on  the  contrary,  there  still 
remained  due  and  owing  to  the  plaintiffs,  from  the  defendants, 
the  sum  of  $875.75 ;  for  which  sum,  with  interest  from  July 
1,  1852,  with  costs,  the  plaintiffs  demanded  judgment. 

The  defendants,  in  their  answer,  alleged  that  on  or  about  the 
9th  of  October,  1851,  they  received  a  letter  from  the  plaintiffs, 
which  was  set  out,  at  length,  in  the  answer,  in  which  the  plain- 
tiffs stated  that  they  had  bought  about  3000  peeled  merchant- 
able hemlock  logs  and  about  1000  merchantable  spruce  logs, 
and  that  as  it  was  about  time  to  contract  them  they  thought  best 
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to  ask  the  defendants  what  they  wonld  give  for  the  logs  ^'atthe 
bridge  in  this  town,  a  short  distance  north  of  Barnes* 
mills  ;  or  if  we  should  prefer,  what  will  you  pay  for  them,  de- 
livered at  Ferris'  bank,  Pottersville,"  &c.  Tho  defendants, 
in  their  reply,  expressed  a  readiness  to  buy,  and  several  other 
letters  passed  between  the  parties,  in  respect  to  the  terms  and 
conditions  of  the  purchase.  On  the  23d. of  October,  1851,  the 
defendants  received  a  letter  from  the  plaintiffs,  saying,  "  If  we 
can  agree  upon  the  price  for  our  hemlock  and  spruce  logs  we 
will  deliver  them  to  Ferris'  bank  below  the  stone  bridge, 
where  logs  are  generally  sold  that  drive  past  Pottersville,  and 
only  a  short  distance  from  Pottersville  ;  and  would  be  willing 
to  make  the  terms  as  easy  as  possible,  viz :  20  bbls.  flour,  and 
5  ditto  mess  pork,  between  this  time  and  1st  Jan.  next ;  $300 
1st  March,  1852 ;  $300  1st  May,  1852 ;  the  balance  in  cash 
when  you  receive  the  logs  at  Grlens  Falls.''  On  the  30th  of 
October,  1851  the  defendants  replied  to  this  letter  as  follows  : 
'*  We  will  say,  in  regard  to  your  spruce  *and  peeled  hemlock 
logs,  we  will  take  them,  on  the  terms  of  payment  you  propose 
in  your  letter,  delivered  at  Ferris'  bank,  below  the  stone 
bridge,  and  pay  for  spruce  60  cents,  and  hemlock  10  cents,  mar- 
ket logs."  The  plaintiffs  answered  this  letter,  on  the  24th  of 
November,  1851,  saying  ^^  they  [the  logs]  are  now  skidded, 
ready  for  marking  and  measuring ;  we  can  safely  say  that  we 
will  deliver  to  the  Ferris  Bank,  near  Pottersville,  from  2500  to 
8000  peeled  merchantable  market  logs  at  $40  per  hundred  mar- 
ket logs ;  and  from  500  to  1000  merchantable  spruce  logs,  at 
$60  per  hundred,  market  logs,  on  the  following  terms  ;  20  bbls. 
sup.  flour  and  5  ditto  northern  mess  pork,  between  this  time 
and  1st  June  1852  at  cash  prices ;  $300  Ist  March,  1852 ; 
$300  1st  May,  1852,  and  the  balance  in  cash  on  the  Ist  July, 
1852,  at  which  time,  or  before,  you  would  probably  have  re- 
ceived them,  at  the  Falls.  We  prefer  appointing  1st  July  for 
the  last  payment,  in  place  of  when  the  logs  arc  received  at  the 
Falls,  as  it  is  better  for  both  parties,  for  there  is  no  question 
they  would  be  received  at  Glens  Falls  by  that  time,  and  leave 
no  chance  for  dispute.    Do  you  wish  to  send  a  person  to  mark 
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nd  meaenre  ?  If  so,  please  send  this  week,  as  the  parties  are 
anxious  to  draw  ;  or  we  will  choose  a  trusty  man  to  mark  and 
measure,  by  your  sending  your  marking  hammer."  The  de- 
fendants alleged  that  the  letters  set  forth  in  the  answer  consti- 
tuted a  contract  and  the  only  contract  ever  made  between  the 
parties  for  the  sq.le  and  delivery  by  the  plaintiffs,  to  the  defend- 
ants, of  a  quantity  of  logs ;  that  the  logs  mentioned  therein 
were  the  same  mentioned  in  the  plaintiffs'  complaint;  that  in 
the  winter  of  1851  and  1852  one  Gilbert  Hewit  measured  a 
quantity  of  said  logs,  in  pursuance  of  said  contract,  and  marked 
the  same  with  the  marking  hammer  of  the  defendants ;  that 
the  hemlock  logs  so  marked  and  measured  numbered  2952-i^, 
and  the  spruce  logs  only  796i'^ ;  and  the  defendants  averred 
that  they  paid  the  plaintiffs  the  first  payment  mentioned  in  the 
contract,  the  sum  of  $300  payable  on  the  1st  day  of  March, 
1852,  and  the  sum  of  $300  payable  on  the  1st  day  of  May,  1852. 
And  they  insisted  that  by  the  terms  of  the  contract  the  plain- 
tiffs were  bound  to  deliver  the  said  logs  at  '^  Ferris'  bank, 
below  the  stone  bridge,  where  logs  are  generally  sold  that  drive 
past  Pottersville ;"  and  that  they,  the  defendants,  were  not  bound 
to  pay  the  balance  unpaid  of  the  contract  price  of  said  logs, 
until  the  same  were  so  delivered,  and  they  averred  that  the  said 
logs  had  not  been  delivered,  at  said  Ferris'  bank  ;  that  a  very 
small  portion  only,  not  exceeding  one  thousand,  of  said  logs  had 
been  delivered  at  said  Ferris'  bank.  And  the  defendants  denied 
that  the  plaintiffs  sold  and  delivered  to  them  a  quantity  of  logs, 
or  any  logs,  as  in  said  complaint  was  alleged ;  and  they  denied 
each  and  every  allegation  in  the  complaint  inconsistent  with  the 
averments  and  admissions  in  the  answer. 

In  their  reply  the  plaintiffs  denied  that  by  the  terms  of  the 
contract  the  defendants  were  not  bound  to  pay  the  balance  un* 
paid  of  the  contract  price  of  the  logs  until  the  same  were  de- 
livered at  Ferris'  bank  below  the  stone  bridge  where  logs  are 
generally  sold  that  drive  past  Pottersville.  And  the  plaintiffs 
insisted  that  said  balance  Was  due  and  payable  on  the  1st  daj 
of  July,  1852.  And  they  denied  that  a  very  small  portion  only, 
not  exceeding  *  1000,  of  said  logs,  had  been  delivered  at  said 


I 


420  OASES  IS  THE  SUPREME  COURT. 

Evans  «.  Harris. 

Ferris'  bank ;  but  on  the  contrary,  the  plaintiffs  averred  that 
more  than  2000  of  said  logs  had  been  so  delivered.  • 

The  judge  found  as  facts,  the  making  of  the  contract  as  set 
forth  in  the  answer ;  that  the  defendants  had  paid  to  the  plain- 
tiffs all  except  the  last  payment,  which  became  due  July  1, 1852, 
which  was  the  sum  of  $875.75,  which  was  still  due,  with  the 
interest  thereon  ;  that  the  plaintiffs  agreed  to  deliver  the  lumber 
at  Ferris'  bank,  near  Pottersville,  but  the  contract  did  not  state 
at  what  time  they  were  to  deliver  it ;  that  the  title  to  the  lumber 
passed  to  the  defendants  as  soon  as  it  was  set  apart  and  marked 
with  the  defendant's  hammer.  And  as  conclusions  of  law^  he 
decided  that  the  delivery  of  the  lumber  by  the  plaintiff  at  Ferris 
bank  was  not  a  condition  precedent  to  a  recovery,  but  that  they 
were  bound  to  deliver  it  there  in  a  reasonable  time,  on  the  re- 
quest of  the  defendants.  And  that  the  plaintiffs  were  entitled 
to  recover  of  the  defendants  the  sum  of  $893,62,  being  the 
last  payment,  due  July  1,  1852,  and  interest  thereon.  The 
defendants  appealed. - 

L.  H.  Northrup,  for  the  plaintiffs. 

E.  H.  Rosekrans^  for  the  defendants. 

By  the  Court,  Hand,  P.  J.  The  defendants  insist  that  the 
delivery  of  the  logs  on  Ferris'  bank  was  a  condition  prece- 
dent to  the  last  payment.  No  evidence  whatever  was  given  in 
the  cause,  and  we  cannot  ascertain  the  location  of  "  Ferris'  bank," 
unless  that  can  be  done  from  the  five  letters  embodying  the  con- 
tract. Of  these  the  three  from  the  plaintiffs  were  dated  at 
Minerva ;  the  two  from  the  defendants,  at  Glens  Falls.  And 
it  appears  from  them  that  the  logs,  at  the  time  of  the  corres- 
pondence, were  in  Minerva,  and  that  Ferris'  bank  was  near 
Pottersville.  From  some  expression  used,  it  is  probable  this  place 
is  on  Trout  brook,  and  that  the  logs  were  to  be  floated  from 
there  to  their  ultimate  destination  at  Glens  Falls.  Perhaps  we 
cannot  notice  the  mode  of  doing  business  so  local,  aside  from 
the  pleadings,  and  without  proof.    The  second  letter  of  the 
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plaintiffs,  appointed  the  time  for  receiving  the  three  first  pay- 
ments, and"  then  added  '^  the  balance  in  cash  when  you  receive 
the  logs  at  Glens  Falls."  These  terms  were  acceded  to  by  the 
second  letter  of  the  defendants  ;  but  the  plaintiffs  wrote  a  third 
in  which,  after  repeating  the  terms  in  respect  to  the  three  first 
payments,  they  added,  ''  and  the  balance  in  cash  on  the  1st  of 
July  1852,  at  which  time,  or  before,  you  will  probably  have  re- 
ceived them  at  the  Falls.  We  prefer  appointing  1st  of  July 
for  the  last  payment,  in  place  of  when  the  logs  are  received  at 
the  Falls,  as  it  is  better  for  both  parties,  for  there  is  no  question 
they  would  be  received  at  Glens  Falls  by  that  time,  and  leave  no 
chance  for  dispute."  The  defendants  (iould  not  take  the  logs  to 
Olens  Falls  without  performance  by  the  plaintiff.  The  last  let- 
ter was  written  in  November,  and  the  logs  were  then  skidded 
and  persons  were  "  anxious  to  draw ;"  and  this  bairi^  was  the 
place  where  logs  were  *'  generally  sold  that  drive  past  Potters- 
▼ille."  I  understand  the  true  construction  of  this  contract  to 
be,  that  the  plaintiffs  were  to  deliver  the  logs  on  Ferris' 
bank  in  time  to  enable  the  defendants  to  take  them  to  Glens  Falls ; 
and  certainly,  before  the  1st  of  July. 

It  is  admitted  that  the  plaintiffs  have  received  the  three  first 
payments,  which  it  appears  were  more  than  $780.  The  de- 
fendants, in  their  answer,  state  that  not  over  one  thousand 
logs  were  delivered  at  Ferris'  bank.  The  plaintiffs  in  their  re- 
ply, take  issue  upon  this,  and  aver  that  over  2000  were  delivered, 
but  there  was  no  proof  The  onus  was  upon  the  plaintiffs,  and 
it  must  be  considered  as  true  that  not  over  one  thousand — ^less 
than  what  have  been  paid  for — have  been  delivered. 

If  the  contract  had  fixed  no  time  for  the  delivery  of  the  logs, 
or  a  time  which  might  happen  after  the  day  of  payment,  the 
plaintiffs,  as  the  money  was  to  be  paid  on  a  fixed  day,  could  sue 
for  the  latter,  without  averring  or  proving  performance  on  their 
part ;  within  the  familiar  rule  in  the  note  to  Pordage  v.  Cole^ 
(1  Scmnd.  R.  820,  and  notes.)  Certainly  that  is  so,  if  a  suit 
for  the  payment  is  brought  before  the  expiration  of  the  time  for 
the  delivery.    {Judson  v.  BatDden^  1  Exch.  R.  162.    Bar- 
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fingtonY.  Higgins,  17  Wend.  376.)  But  as  they  were  to  per- 
form before  the  time  of  making  the  payment  in  question,  they 
cannot  recover,  as  on  an  executory  contract.  (1  Saund.  R.  820, 
and  notes.  Cunningham  v.  Morrell,  10  John.  203.  Johnson  t. 
Wygant,  11  Tfewd.  48.  Dey  v.  Dox,  9  id.  132.  Glaze- 
brook  V.  Woodrow,  8  T.  R.  366.  Allen  v.  Cameron  1  Cr.  ^  M. 
832.  Chanter  v.  Lease,  4  M  4«  W.  295.  S.  C.  5  id.  698. 
Ellen  V.  rc3;p,  4  Eng.  Law  ^  Eq.  Rep.  412.)  The 
stipulations  here  are  not  to  be  deemed  independent  because  they 
go  only  to  a  part  of  the  consideration.  (1  Saund.  320,  n.  4. 
Boons  V.  Eyre,  1  H.  Bl.  273,  note  a.  S.  C.  2  W.  BL  1312. 
Campbell  v.  Jbna^,  6  T.  jR.  570.)  In  these  cases,  and  I  belieye 
in  every  case  where  that  rule  has  been  properly  applied,  great 
injustice  would  have  been  done  by  holding  the  covenants  to  be 
dependents  The  consideration  was  not  in  its  nature  divisible, 
and  the  payments  could  not  be  apportioned  by  thns  terms  of  the 
contract.  If  the  annuity  in  Boone  v.  Eyre,  had  been  payable 
solely  in  consideration  of  the  transfer  of  the  negroes ;  or  the 
£250  sued  for  in  Campbell  v.  Jones  had  been  the  sole-  consider- 
ation of  the  instruction,  and  that  was  to  be  given  before  it  be- 
came due,  and  if  the  defendants  in  those  cases  had  received  no 
advantage  whatever,  and  the  whole  consideration  h^d  failed,  the 
cases  would  probably  have  been  differently  decided.  Whenever 
this  third  rule  of  Mr.  Sergeant  Williams  has  prevailed,  it  has 
been  to  prevent  injustice.  {Id.  and  see  Franldm  v.  MUler,  4  A» 
^  E.  599 ;  Slavers  v.  Curling,  3  Bing.  N.  C.  855  j  Tompkins 
V.  ElVudt,  5  Wend.  496;  Bennet  v.  Pixley,  7  John.  249; 
Fishmongers  Co.  v.  Robertson,  5  M.  ^  O.  13L)  Grant  v. 
Johnson,  (5  Barb  162 ;  S.  C.  6  Id.  887,)  applied  that  rule 
with  some  stringency  and  is  hardly  reconcilable  with  some  other 
cases.  {Johnson  v.  Wygant,  supra.  Glazebrook  v.  Wood^ 
row,  supra.  Green  v.  Reynolds,  2  John.  207.  McaAy  v. 
Crem&nini,  11  Eng.  L.  ^  E.  R.  573.  S.  C.  6  Exeh.  R. 
808.  Slocum  v.  Despard,  8  Wend.  619.)  Terry  v.  Dmtze 
(2  H.  Bl.  389,)  can  hardly  be  considered  as  law  in  this  state 
since  the  cases  of  Cunningham  v.  MorreU^  (supra,)  and  Thamp^ 
son  V.   Elliott,  (supra.)    And  see   Glazebrook  v.  Woodrowy 
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(supra.)  Slocum  v.  Despat'd^  (8  Wefid.  619.)  Manhy  v.  Ore* 
moiiinij  {supra.)  And  the  same  may  be  said  of  Seers  y.  Faw- 
ler,  (2  John.  272,)  and  Havens  v.  Bush,  {Id.  887.)  And 
the  court  put  Wilcox  t.  Tew  Eyck,  (5  JoAii.  78,)  solely  upon 
tbode  cases,  before  they  were  overruled.  I  do  not  understand 
the  rule  now  to  be  that  if  covenants  be  once  established  to  be 
independent,  they  in  all  cases  continue  so,  throughout.  It  is 
true,  there  are  a  few  English  cases,  beside  Terry  v.  Duntze, 
which  seem  to  favor  such  a  principle;  but  I  think  no  such 
construction  should  be  put  upon  Sergeant  Williams'  first  or  third 
rule.  Pollock,  C.  B.  in  Ellen  v.  Topp,  (6  Exc/i.  R.  441, 
S.  C.  4i  Eng.  L.  ^  E.  R.  419.)  in  speaking  of  what  portion 
of  the  consideration  the  defendant  must  have  had  to  apply  this 
third  rule,  the  covenant  of  the  plaintiff  being  the  consideration  for 
that  of  the  defendant,  and  that  having  been  performed,  in  part, 
and  the  defendant  objected  that  the  residue  had  not  been,  said 
-'  that  residue  must  be  the  substantial  part  of  the  contract ;  and 
if  in  the  case  of  Boone  v.  Eyre,  two  or  three  negroes  had  been 
accepted,  and  the  equity  of  redemption  not  conveyed,  we  do  not 
apprehend  that  the  plaintiff  could  have  recovered  the  whole  stipu- 
lated price,  and  left  the  defendant  to  recover  damages  for  the 
non-conveyance  of  it."  The  American  editor  of  Smithes  Lead. 
Cases,  (2  Vol.  10,  [16],)  inclines  to  put  the  rule  on  the  ground, 
that  part  of  the  consideration  has  been  accepted  and  enjoyed  by 
the  defendant,  and  the  plaintiff  has  no  other  remedy  than  on  the 
covenant,  and  there  can  be  compensation  in  damages.  Mr. 
Smith  also  cites  Stavers  v.  Curling  as  illustrative  of  the  rule. 
Tindall,  G.  J.  there  said,  that  whether  covenants  were  dependent 
or  independent  of  each  other,  was  "  to  be  determined  by  the  in^ 
tention  and  meaning  of  the  parties,  as  it  appeared  in  the  instrn* 
ment,  and  by  the  application  of  common  sense  to  each  particular 
case ;  to  which  intention,  when  once  discovered,  all  technical 
forms  of  expression  must  give  way,"  When  the  defendant 
has  received  a  substantial  part  of  the  consideration  of  the  cov- 
enant which  is  being  enforced  against  him,  and  the  covenants 
and  consideration.in  their  nature  cannot  be  apportioned,  they 
ghould  be  considered  independent    Bat,  certainly  in  ooatnkcts 
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not  under  seal,  a  failure  of  the  entire  consideration,  or  a  failure 
affecting  the  entire  consideration,  may  be  a  defense.  {Chanter  v. 
LeesBy  supra.  And  see  Duke  of  St,  Albans  v.  Shore,  1  jBT. 
BL  270.)  And  however  the  rule  may  be  as  to  covenants  for 
the  sale  of  lands,  or  for  title,  there  is  no  difficulty  in  this  case 
in  apportioning  the  consideration,  as  in  Ritchie  v.  Atkinson, 
(10  East,  295,)  where  the  rate  of  compensation  was  so  much 
per  ton,  and  the  sum  to  be  recovered,  as  Ld.  Abinger  said, 
(4  M,  4*  W'  303,)  apportioned  itself.  (And  see  Allen  v.  Cam- 
eron, 1  Cr.  ^  M.  832.)  I  cannot  think,  in  such  a  case,  the 
plaintiffs  may  recover  without  performance,  merely  because  the 
defendants  were  to  pay  part  of  the  price  before  the  property,  or 
all  of  it,  was  to  be  delivered.  The  case  might  have  been  dif- 
ferent, if  the  time  of  performance  by  the  plaintiffs  had  not 
arrived.  {Judson  v.  Bowden,  1  Exch.  R.  162.  Tompson  v, 
Eliott,  supra.  Franklin  v.  Miller,  supra.  Harrington  v. 
Higgins,  17  Wend.  376.)  Without  reference  to  the  effect  the 
code,  as  now  amended,  may  have  upon  a  defense  in  such  case, 
I  am  of  the  opinion  that,  by  no  common  sense  construction  of 
this  agreement,  can  the  plain  tiff  recover  upon  it,  as  an  open  con- 
tract, for  logs  he  has  not  delivered  upon  Ferris'  bank. 

But  there  is  another  objection  to  a  recovery.  The  complaint 
does  not  put  the  case  upon  the  ground  of  independent  contracts, 
but  claims  to  recover  for  3751  (or  more)  hemlock  and  spruce 
logs  "  sold,  and  subsequently  delivered?^  by  the  plaintiffs  to  the 
defendants,  at  so  much  per  hundred  of  each  kind.  By  the  con- 
tract, the  amount  was  to  be  from  2500  to  3000  of  one  kind,  (at 
40  cents,)  and  from  600  to  1000  of  the  other,  (at  60  cents.) 
The  amount  within  these  limits,  perhaps,  was  optional  with  the 
plaintiffs.  {DufboroughY.Neilson,SJohn.Ca.Sl.  SeeLeeming 
V.  Snaith,  16  Q.  B.  Rep.  275  ]  S.  C.Z  Eng.  Law  and  Eq. 
R.  365.  Gwillim  v.  Daniel,  2  Cr,  M.  ^  R.  61.)  Bat,  as 
wo  have  seen,  not  exceeding  1000  logs  were  delivered.  The 
issue  is  upon  the  delivery  at  Ferris'  bank.  On  that,  beyond 
the  first  1000,  the  plaintiffs  entirely  failed  to  make  proof;  and  it 
appears  by  the  pleadings,  that  much  more  than  the  price  of  1000 
logs  has  been  paid.    An  action  will  not  lie  for  goods  sold  and 
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delivered  if  there  has  been  no  delivery.  To  recover  in  that  ac- 
tion there  must  be  actual  or  constfuctive  delivery ;  and  the 
plaintiiFs  must  show  that  they  have  actually  delivered  the  goods 
or  enabled  the  defendant  to  remove  them.  If  a  special  agree- 
ment has  been  performed,  so  as  to  leave  a  mere  simple  debt  or 
duty  between  the  parties,  there  can  be  a  recovery  under  a  gen- 
eral count  of  indebitatus  assumpsit.  (2  Stark,  Ev.  95,  634, 
633.  8  Id,  1626.  Wood  v.  Edwards,  19  Joh?i,  205.  *  Outwa- 
ter  V,  Dodge,  7  Cow.  85.  Smith  v.  Chance,  2  B,  ^  Al.  753. 
Goodale  v.  Skelton,  2  H.  Bl  816.  Boulton  v.  Arnot,  1  C^ 
M.  333.  Stone  v.  Rogers,  2  M.  ^  W.  442.  Simmons  v. 
Swift,  5B,^a  257.) 

But  it  is  said  the  title  passed  by  marking  and  measuring  be- 
fore they  were  drawn.  As  we  have  seen,  this  would  not  aid  the 
plaintUFs  under  this  complaint,  if  there  were  no  delivery.  But 
I  do  not  think,  by  this  contract,  the  sale  was  then  complete. 
There  is  nothing  in  the  letters  respecting  marking  and  meas- 
uring, except  that  in  the  last  letter  of  the  plaintiffs,  they  inform 
the  defendants  that  the  logs  are  ready  to  be  marked  and  meas- 
ured, and  ask  if  they  wish  to  send  a  person  to  mark  and  meas- 
ure ;  and  if  so,  they  wish  him  sent  that  week ;  or  they  will 
choose  a  trusty  man  to  do  it,  if  the  defendants  will  send  their 
marking  hammer.  There  was  no  reply  to  this  proposition.  But 
the  answer  admits  that  one  Hewitt,  during  the  winter,  measured 
logs  in  pursuance  of  said  contract,  nearly  corresponding  in  quan- 
tity and  quality  with  those  claimed  to  have  been  sold,  and  mark- 
ed them  with  the  defendant's  hammer.  Whether  Hewitt  was 
selected  by  the  plaintiffs  or  defendants,  or  both,  does  not  appear. 
In  Knight  v.  Hopper,  {Holt  /?.  8 ;  S.  C.  Skinner,  647 ;  /&  C. 
13  Via,  74,)  a  note  in  the  nature  of  a  bill  of  parcels  was  given  : 

*•  Bought  by  Amie  Knight  of Hopper,   100  pieces  of 

muslins  at  403.  per  piece,  to  be  fetched  away  by  10  pieces  at  a 
time,  to  be  paid  for  as  taken  away ;"  and  Lord  Holt,  at  nisi 
prius,  thought  as  the  pieces  were  marked  and  sealed,  that  the 
property  passed  immediately,  and  only  remained  as  security  for 
the  money.  And  it  was  stated  in  Stoveld  v.  Hughes,  (14  East, 
812,)  and  in  which  some  effect  was  given  to  marking,  to  have 
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been  decided  in  the  hoase  of  lords,  that  changing  the  marks  on 
the  bales  of  goods  in  the  warehouse,  by  the  direction  of  the  par^ 
ties,  operated  as  a  delivery.  {And  see  1  Camp.  N.  P.  Ca,  233, 
285;  Ellis  v.  Hunt,  3  T.  jR.464.)  But  in  Whitehead  v.  An- 
derson, Parke,  B.  said  it  was  very  doubtful  whether  an  act  of 
marking  d&c,  without  any  remoral  from  the  possession  of  the 
carrier,  though  done  with  the  intention  to  take  possession,  would 
amount  to  a  constructive  possession,  unless  accompanied  with 
such  circumstances  as  denoted  that  the  carrier  was  intended  to 
keep,  or  assented  to  keep,  the  goods,  in  the  nature  of  an  agent 
for  custody.  (9  M.  ^  W.  535.)  If  the  goods  were  in  the  posses- 
sion of  the  vendor,  the  evidence  of  change  of  possession  would 
be  still  more  doubtful.  And  in  Bill  v.  Bament,  where  a  ques- 
tion arose  under  the  statute  of  frauds,  the  same  judge  said,  that 
a  direction  to  mark  the  goods  was  evidence  to  go  to  the  jury, 
quo  animo  the  defendant  took  possession ;  but  there  must  also 
be  delivery.  (9  M,  4*  W.  41.)  Marking  is  an  equivocal  act ; 
it  may  be  for  the  purpose  of  taking  possession,  or  merely  for 
that  of  identifying  the  property.  {Parke,  J.  in  Dixon  v.  Yates, 
5  B.  ^  A.  313.)  The  latter  was  probably  the  object  in  this 
case.  No  doubt  there  may  be  a  sale  of  a  specific  chattel,  to  pass 
the  property  therein  to  the  vendor,  without  delivery.  And  in- 
deed where  the  money  is  not  paid,  without  right  of  possession  in 
the  vendee.  {Dixon  v.  Yates,  5  B.  ^  A.  313.  ChU.  on  Cont. 
332-3.  Spartali  v.  Benecke,  10  C.  B.  212.  Hodson  v.  Jinf,  7 
T.  R.  440.  Wilmhurst  v.  Bowker,  7  Scott,  561.  Miles  v. 
Gorton,  20.  ^M.  504.  Dodsley  v.  Varley,  12  A.  ^  E.  632. 
Maberley  v.  Sheppard,  10  Bing.  99.)  Where  goods  are  mark- 
ed, and  nothing  more  is  to  be  done  by  the  vendor,  the  title  may 
pass.  {Fragano  v.  Long,  ^  B.  ^  C.  219.)  But  mere  mark- 
ing will  not  have  that  effect,  where  something  remains  to  be 
done  by  the  vendor.  In  Acraman  v.  Morrice,  (8  C  B.  454,)  the 
trees  were  felled  and  the  parts  (the  trunks)  that  the  vendee  was 
to  have,  were  measured,  marked,  and  paid  for,  and  a  portion  had 
been  delivered ;  but  the  vendor  was  to  cut  off  the  tops  and  take 
the  trees  to  another  place  and  there  deliver  them  to  the  vendee. 
On  the  fbrmer  becoming  baokrupti  the  vendee  severed  and  car- 
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ried  away  the  marked  portions,  but  was  held  liable  in  troyeri 
to  the  asBignees.  In  the  case  now  under  consideration,  the 
logs  had  to  be  drawn  to  the  place  of  delivery,  after  they  were 
narked.  Measuring  and  marking  may  be,  no  doubt,  evidence 
of  taking  possession,  or  of  acceptance.  In  Knight  v.  Hopper, 
the  goods  were  selected,  marked,  accepted,  and  laid  aside  by  the 
parties,  and  there  was  nothing  left  to  be  done  by  the  vendor. 
So  in  the  case  in  the  house  of  lords,  mentioned  by  Lord  Ellen- 
borough,  the  bales  were  in  a  warehouse,  and  the  marks  were 
changed  by  the  parties.  In  both  cases  they  were  appropriated 
and  accepted.  In  Stoveld  v.  Hughes,  the  property  was  tranck 
ferred  to  a  third  person,  and  re-marked  by  him  with  the  ven- 
dor's assent. 

Marking  by  the  vendee,  may,  under  circumstances,  be  evi- 
dence of  acceptance.  But  I  have  found  no  case  in  which  it  was 
held  to  be  a  delivery,  or  evidence  of  delivery,  where  by  the  very 
terms  of  the  contract  of  sale,  the  vendor  had,  afterwards,  at  his 
own  expense,  to  transport  the  property  to  another  place,  for 
delivery  to  the  vendee.  If  any  thing  is  to  be  done  with  the 
goods,  as  counting,  measuring,  weighing,  &,c.  no  title  will  pass. 
{Lang  m  Sales,  267.  6  Caweny  260.  7  id.  85.  16  John.  349. 
7  Wend.  404.  3  id.  112.  14  id.  31.  16  id.  221.  2  MO, 
137.  6  East,  614.  13  id.  622.  11  id.  210.)  Though  it  may 
be  otherwise,  where  nothing  more  is  to  be  done,  even  though 
still  in  possession  of  the  vendor.  (Bates  v.  Conkling,  10 
Wend.  389.  Lansing  v.  Thirner,  2  John.  13.  Olyphant  v. 
Baker,  6  Deiiio,  379.  Rugg  v.  Minett,  11  East,  210.  And  see 
^B.^C.  219 ;  2  Scott,  239 ;  1  ChU.  on  Cont.  336.)  After 
the  property  has  been  sold  and  delivered,  no  doubt  the  vendor 
^^7)  by  ^bo  agreement  of  parties,  have  it  in  custody  as  the 
servant,  agent,  carrier,  or  bailee,  and  with  or  without  compensa- 
tion ;  or  may  convey  it  to  another  place,  without  affecting  the 
sale.  Sut  where,  by  the  terms  of  the  contract  of  sale,  the  de- 1 
livery  to  the  vendee  is  to  be  at  another  place,  to  which  the! 
vendor  is  bound  to  transport  it  at  his  own  expense,  something! 
more  is  to  be  done  by  him.  Where  the  delivery  is  to  be  at  a 
distant  placei  as  between  the  vendor  and  vendee^  the  contract  is 
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ambulatory  till  delivery.  {Ashujst  J.  in  Lickbarrow  v.  Mor 
son,  2  T.  R,  63.  Conceded  org.  per  Parke,  in  Hodson  v. 
Lorj/j  7  id.  441.)  The  transportation  is  included  in  the  price  in 
the  case  now  under  consideration.  The  language  is  "  we  will 
deliver  to  Ferris'  bank  near  Pottersville,  from  2500  to  3000 
peeled,  merchantable  hemlock  logs,  at  $40  per  hundred  market 
logs,"  &c.  "  on  the  following  terms."  They  were  to  receive  so 
much  a  piece  for  logs  delivered  at  that  place,  and  not  for  logs 
measured  and  marked  lying  in  Minerva.  Until  the  logs  were 
drawn  to  the  place  designated,  there  was  no  delivery,  and  the 
contract  was  executory. 

The  judgment  must  be  reversed  and  new  trial  granted. 

Ordered  accordingly. 

[Wasrinoton  General  Term,  May  2, 1868.    JSTofui,  Cody  aad  C.  L.  AlU», 

JUBtiOQS.] 


The  New  York  and  New  Haven  Rail  Road  Company 

vs.  PiXLEY. 

An  agreement  to  dedicate  land  for  a  public  road  is  valid,  although,  when  re- 
duced to  writing,  it  is  not  executed  by  the  party  who  is  to  f\imish  the  consid* 
oration.  ^ 

Where  the  defendant,  in  letters  signed  by  him,  and  addressed  to  the  plaintiffs  or 
their  agents,  stated  the  terms  and  conditions  upon  which  he  would  consent  to 
the  making  of  a  road  across  his  land,  by  the  plaintiff,  upon  a  complianoo  with 
which  terms  and  conditions  be  agreed  to  convey  the  title  tOiihe  land ;  and  the 
plaintifib  manifested  their  assent  to  the  terms,  by  conunencing  operations  upon 
the  road,  with  the  knowledge  of  the  defendant ;  Held  that  the  plaintifilk,  by 
accepting  the  defendant's  proposition,  came  under  a  legal  obligation  to  per- 
form the  requirements  of  the  agreement,  on  their  part;  and  that  this  was  a 
valid  and  sufficient  consideration  fbr  the  defendant's  agreement 

And  the  p1ainti£b  having  substantially  performed  the  stipulations  of  the  agre^ 
ment,  on  their  part,  and  the  defendant  having  proceeded  to  shut  up  the  road, 
after  it  had  been  usod  by  the  public  several  months,  a  perpetual  ix^unction  waa 
granted,  restraining  the  defendant  flt>m  obstructing  the  road;  but  withMi 
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prejudice  to  any  claim  which  he  might  hare  against  the  plaintifb  for  a  apecifio 
and  entire  perfbnnance  of  the  agreement,  and  for  damages  by  reason  of  the 
fkilore  (if  any  there  had  been)  of  such  perfonnance. 


rilHIS  was  an  action  brought  against  the  defendant  for  the 
JL  purpose  of  obtaining  a  perpetual  injunction  to  prevent  his 
closing  up  a  road  through  his  land,  from  the  highway  known  as 
King  street,  in  the  town  of  Rye  in  the  county  of  Westchester, 
to  the  plaintiffs'  station  house  at  Port  Chester. 

In  1849  the  plaintiffs  erected  their  station  and  freight  house 
at  Port  Chester,  upon  the  line  of  their  road  where  it  passes 
through  that  village,  a  short  distance  from  any  public  road, 
and  about  twenty-five  rods  from  the  King  street  road.  The  de* 
fendant  owned  the  land  between  the  King  street  road  and  the 
station  house.  '  For  the  accommodation  of  the  public  and  the 
plaintiffs,  and  in  order  that  access  with  carriages  might  be  had 
to  the  station  house,  an  arrangement  contained  in  a  series  of 
letters,  was  made  between  the  parties,  to  the  effect  that  the 
road  should  be  opened  over  the  defendant's  land ;  the  plaintiffs 
to  build  the  fences,  work  the  road,  d&c.  The  plaintiffs  built  the 
fences,  and  worked  the  road,  after  which  it  was  used  by  the 
public,  for  some  months ;  when  the  defendant  proceeded  to  shut 
up  the  road,  upon  the  ground  that  the  plaintiffs  had  not  com- 
plied with  their  part  of  the  contract.  From  doing  this  he  was 
enjoined  by  a  preliminary  injunction.  Proofs  were  taken.  The 
additional  fiicts  sufficiently  appear  in  the  opinion  of  the  court. 

8.  E.  Ljfon,  for  the  plaintiffs. 

/.  Es  BeerSj  for  the  defendant. 

8.  B.  Stronq,  J.  Previous  to  the  15th  of  June,  1860, 
there  had  been  some  negotiation  between  H.  B.  Smith,  as  agent 
for  the  plaintiffs,  and  the  defendant,  relative  to  opening  a  public 
road  across  his  land,  from  King  street  to  the  depot  on  the  rail 
road  at  Port  Chester.  On  the  day  which  I  have  specified, 
Smith  wrote  a  letter  to  the  defendant,  in  which  he  says :  "  I  am 
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Mw  prepared  to  iD«ke  aa  arrangement  with  you,  and  fence  the 
road,  and  other  matters  immediately.  We  want  some  kind  of 
title  for  the  road,  or  have  it  recorded  a  public  road."  The  de- 
fendant, on  the  18th  of  the  same  month,  sent  an  answer,  in 
which  he  said  "  you  have  my  consent  to  make  the  road  on  cer- 
tain conditions,  which  I  believe  are  perfectly  understood  be- 
tween us,  but,  lest  there  should  be  some  misunderstanding,  I 
will  state  what  I  expect  and  require  to  be  done  in  consideration 
for  the  land  to  be  used  for,  and  recorded  as,  a  public  road" — 
"and  when  the  following  requirements  shall  have  been  executed 
all  the  title  needed  from  me  shall  be  granted."  He  then  goes 
on  to  state  those  '^  requirements,"  among  which  is  the  follow- 
ing. "  Said  road  thus  thrown  open  to  be  so  graded  as  to  be  ao> 
cepted  by  the  town,"  with  a  provision  relative  to  its  continuance 
to  the  '^  Purchase  road,"  which  was  subsequently  waived.  The 
counsel  for  the  defendant  contends  that  this  was  not  an  opera- 
live  agreement,  as  there  is  no  sufficient  proof  that  it  was  assent- 
ed to  by  the  plaintiff;  but  it  appears  to  me  that  the  evidence 
of  their  asssent  is  strong,  and  indeed  conclusive.  It  would 
seem  from  the  extracts  which  I  have  made  from  the  communi- 
cations between  the  parties,  that  the  arrangement  relative  to 
the  dedication  of  the  land  for  a  public  road,  including  the  con- 
sideration (in  services  to  be  performed  by  the  plaintiffs)  was,  as 
the  defendant  says,  "  perfectly  understood"  and  was  reduced  to 
writing  by  him  to  prevent  any  future  misunderstanding.  Prob- 
ably under  those  circumstances  a  formal  acceptance  of  the 
agreement,  by  the  plaintiffs,  was  unnecessary.  It  would  have 
been  inferred  under  the  circumstances,  Ukd  they  been  silent. 
In  Mactier  v.  Frith,  (6  Wend.  119,)  Judge  Marcy  says  that 
keeping  silence  under  certain  circumstances  is  aa  assent  to 
a  proposition.  But  the  agent  swears  positively  that  "  he  did 
agree  in  behalf  of  the  plaintiffs  to  carry  out  the  arrangement." 
The  defendant  differs  from  him  in  this  particular,  as  he  says  in 
his  «nswer  that  neither  the  plaintiffs  nor  any  of  their  agents  <r 
servants  consented  at  any  time  to  accept  of  the  terms^  condi* 
tions  and  stipulations  mentioned  and  expressed  in  the  letter  of 
the  18ih  of  June.    It  is  however  plainly  inferrible  from  the  coft- 
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respondence  between  the  parties,  in  the  month  of  September,  in 
the  same  year,  that  the  agreement  had  been  accepted  bj  the 
phuntiffs ;  and  if  not,  that  correspondence  evinced  aa  accept- 
ance of  it  by  them,  with  a  modification  which  was  then  proposed 
by  them  and  assented  to  by  the  defendant.  Besides,  the  plain- 
tiffs' agreement  to  the  defendant's  proposition  (if  it  may  be  so 
termed)  was  shown  by  their  commencing  operations  upon  the 
land  pursuant  to  its  terms,  with  the  knowledge  of  the  de- 
fendant, and  under  circumstances  clearly  intimating  his  con- 
sent, at  the  time.  That  the  plaintiffs  assented  to  the  condition 
on  which  the  defendant  propped  to  modify  the  agreement,  is 
apparent  from  the  fact  stated  by  him,  that  they  gave  him  the 
free  ticket  which  that  condition  required. 

It  is  well  settled,  by  the  highest  authority,  that  an 
agreement  for  the  sale  of  land  is  valid  if  signed  by  the  vendor 
and  accepted  by  the  purchaser,  although  not  signed  by  the  lat- 
ter. If  so,  an  agreement  to  dedicate  land  for  a  public  road, 
(which  need  not  be  in  writing)  may  be  valid,  although  when  re- 
duced to  writing  it  may  not  have  been  executed  by  the  party 
who  is  to  furnish  the  consideration. 

There  can  be  no  doubt  that  the  plaintiffs  by  accepting,  and 
thus  becoming  parties  to,  the  agreement,  came  under  a  legal 
obligation  to  perform  its  requirements  upon  them.  That  was  a 
valid  and. sufficient  consideration  for  the  defendant's  engage- 
ment. 

From  the  provisions  of  the  agreement,  the  land  proposed  for 
a  highway  was  to  be  thrown  open  immediately.  That  was  neces- 
sary to  enable  the  plaintiffs  to  grade  the  track.  The  road  was 
accordingly  opened  and  worked,  and  it  had  been  used  by  the 
public  without  any  objection  from  the  defendant  from  Septem- 
ber, 1850,  to  the  following  June.  It  might  be  a  question 
whether,  under  these  circumstances,  the  land  had 'not  been 
effectually  dedicated  to  the  public  beyond  any  power  of  revoca- 
tion, even  if  the  plaintifiiEi  had  failed  to  perform  what  they  had 
agreed  to  do,  to  its  full  extent.  That  would  certainly  be  so  if 
the  performance  of  the  plaintifis'  part  of  the  agreement  was  not 
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made  a  condition  precedent  to  the  dedication.  If  it  had  been,  and 
the  condition  had  not  been  fully  performed,  it  might  still  be  a 
qaestion  whether  the  free  use  of  the  land  by  the  public,  as  a 
highway,  with  the  knowledge  of,  and  without  objection  from,  the 
owner,  would  not  sufficiently  evince  a  dedication  by  him,  even 
under  those  circumstances.  There  is  nothing  to  show,  or  to 
lead  to  the  inference,  that  the  terms  of  the  agreement  between 
the  parties  were  publicly  known.  Appearances  certainly  indi- 
cated that  the  lands  were  fully  thrown  open,  and  that  it  was 
designed  that  there  should  be  a  full  and  unrestricted  passway. 
Purchases  of  land  may  have  been  made,  buildings  may  have 
been  erected,  and  there  may  have  been  other  arrangements,  in 
the  vicinity  of  this  road,  upon  the  very  natural  supposition 
that  it  was  free  for  the  public. 

The  plaintiffs  were  of  course  bound  to  perform  their  part  of 
the  requisitions  contained  in  the  agreement,  unless  such  per- 
formance was  waived  by  the  defendant.  Have  they  done  so  ? 
They  seem  to  think,  and  have  attempted  to  prove,  that  they 
have.  The  defendant  thinks  otherwise.  There  is  no  entire 
failure  in  any  one  particular,  nor  any  thing  to  show,  satisfacto- 
rily, that  the  plaintiffs  designed  to  disregard  their  engagement 
The  parties  do  not  differ  as  to  the  particular  services  required, 
but  as  to  the  extent  in  a  single  instance.  If  in  this  the  plain- 
tiffs have  been  mistaken,  it  would  seem  to  be  hard  to  deprive 
them  wholly  of  all  benefit  from  their  labor  and  expenditure,  and 
to  subject  them,  as  to  the  possession  and  enjoyment  of  a  valua- 
ble and  probably  necessary  privilege,  entirely  to  the  mercy  of 
the  defendant. 

The  defendant  avers,  in  his  answer,  that  the  plaintiffs  have 
neglected  to  comply  with  the  stipulations  and  conditions  re- 
quired by  the  agieement ;  but  he  specifies  no  other  failure  than 
their  alleged  omission  to  ^<  grade  "  the  road  in  such  a  manner  as 
would  be  acceptable  to  the  commissioners  of  highways  of  the 
town  of  Rye,  or  at  all,  and  that  such  commissioners  have  not 
accepted  the  road.  I  have  exftmined  the  evidence  very  careful- 
ly, and  it  appears  to  me  to  establish  a  substantial  performance 
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in  every  other  particular.  It  seems  that  some  of  the  posts  in 
the  picket  fence  were  not  cased  as  they  were  in  thie  fence  in 
front  of  the  house  occupied  by  Mr.  Beers,  as  the  agreement  re- 
quired ;  but  the  difference  does  not  appear  to  have  been  mate- 
rial, as  no  objection  was  made  by  the  defendant,  and  it  is  to  be 
inferred  from  that,  and  the  omission  by  his  counsel  to  say  any 
thing  about  it,  on  the  argument,  that  the  work  was  accepted  by 
him  as  a  substantial  compliance  with  the  stipulation,  in  that 
particular. 

The  principal  question  is  in  reference  to  ''  grading"  the  road. 
It  has  been  seen  that  it  was  to  be  so  graded  as  to  be  accepted 
by  the  town.  The  defendant  is  mistaken,  in  saying,  as  he  does, 
in  his  answer,  that  the  road  was,  at  the  time  of  the  commence- 
ment of  this  suit,  and  still  is,  "  ungraded."  The  witi^ess  Town- 
send  says,  "  I  graded  a  road  [for  the  plaintiffs]  from  High  street 
to  the  station."  The  objection  now  urged,  to  the  work,  is  that 
the  graded  part  of  the  road  is  not  sufficiently  wide.  Townsend 
testifies  that  the  average  width  of  it  was  about  twenty  feet. 
It  appears  from  the  testimony  of  the  witness  introduced  by  the 
defendant,  that  the  wagon  track  as  graded  at  a  place  where  the 
road  passes  a  large  rock,  is  only  nine  feet  wide.  This  is  cer- 
tainly quite  narrow,  and  the  road  must  be  very  inconvenient 
and  insufficient  io  accommodate  the  public  at  a  rail  road  depot 
But  the  stipulation  was  simply  to  so  grade  the  road  that  it 
should  bo  accepted  by  the  town.  By  that  I  understand  that 
the  work  was  to  be  done  in  such  a  manner  that  it  would  be 
acceptable  to  the  town,  not  that  it  should  in  fact  be  accepted  by 
the  commissioners  of  highways.  It  would  be  an  unreasonable 
presumption  to  suppose  that  the  plaintiffs  intended  so  far  to 
place  themselves  in  the  power  of  those  officers  that  if  they 
should  capriciously  reject  the  road,  when  finished,  all  the  labor 
and  expense  bestowed  upon  it  should  be  lost ;  whether  the 
road  was  or  was  not,  acceptable  to  the  town,  can  only  be  inferred 
from  the  circumstances.  Townsend  testifies  that  it  was  about 
equal  to  their  common  roads.  Smith,  the  agent,  swears  that  it 
was  as  good  as  .common  roads  in  such  situations.    It  appears 

Vol.  XIX.  56 


434      OASES  m  the  supreme  ooubt. 

New  Tork  and  New  HaTen  Riul  Roed  Company  v.  Trdef. 

that  the  road  had  been  used  by  the  public  for  some  eight 
months  before  the  suit  was  commenced.  There  was  no  evidence 
that  any  one  but  the  defendant  was  ever  dissatisfied  with  the 
road,  or  disapproved  of  the  manner  in  which  it  was  graded. 
The  defendant  was  occasionally  upon  the  road  while  the  work 
upon  it  was  going  on,  and  after  it  had  been  finished,  and  when 
the  public  was  using  it,  and  never  expressed  any  dissatisfaction 
with  it  until  the  plaintiffs  demanded  the  surrender  of  his  free 
ticket.  It  seems  to  me  that  under  these  circumstances,  and  in 
the  absence  of  any  evidence  of  dissatisfaction,  I  am  bound  to 
say,  notwithstanding  my  own  impression  that  the  road  is  incon- 
veniently narrow,  that  it  is  acceptable  to  the  town.  In  fact  the 
people  have  accepted  it,  by  using  it  without  objection,  although 
there  is  no  evidence  that  it  has  been  officially  recognized  by 
the  commissioners  of  highways.  Besides,  when  the  objection 
raised  refers  to  the  comparative  extent,  and  not  to  the  entire 
subject,  the  acts  of  the  party  to  be  benefited  are  entitled  to 
great  weight,  to  show  either  a  full  compliance,  or  the  defend- 
ant's consent  to  accept  of  what  has  been  done,  as  an  equivalent 
to  the  stipulated  advantage. 

Upon  the  whole,  I  am  satisfied  that  it  would  not  only  be 
.  highly  prejudicial,  but  unjust^  to  the  plaintiffs  and  to  the  pub- 
lic, to  suffer  the  defendant  to  carry  into  execution  his  threat  to 
dose  this  road.  The  damage  which  would  be  sustained  by 
the  plaintiffs  is  of  so  aggravated  a  character,  and  so  little  sus- 
ceptible of  adequate  redress,  as  to  justify  the  interposition  of 
this  court  by  way  of  prevention,  a^  their  instance.  At  the  same 
time  I  am  not^  unde^  the  circumstances,  inclined  to  deprive  the 
defendant  of  any  opportunity  to  show,  if  he  can,  that  the  plain- 
tiffs have  not  fiilly  complied  with  their  stipubtions,  and  to 
obtain  therefor  an  appropriate  redress. 

There  must  be  a  decree  for  a  perpetual  injunction  restraining 
the  defendant  from  obstructing  the  road  in  question,  but  without 
reference  to  the  comer  of  his  lot  lying  east  of  the  rock,  which 
has  been  used  in  returning  north  from  the  depot ;  and  without 
prejudice  to  any  claim  which  he  may  have  against  the  pkintifi 
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fer  a  Bpedfio  and  entire  performance  of  the  agreement  between 
the  parties  ;  and  for  damages  by  reason  of  the  failure  (if  there 
has  been  any)  of  snch  performance. 

I  shall  not  award  any  costs  to  the  plaintiffs,  as  they  might 
have  made  a  less  questionable  road. 

[Westchebter  Special  Term,  September,  1868.    i9.  B.  Strong^  Justice.] 


Jenkins  vs.  Hooker,  adm'r  of  G.  Hooker,  deceased. 

The  act  of  congress  of  Jane  7, 1882,  providing  for  additional  pensions  to  soldiers 
in  the  war  of  the  revolution,  dedares  that  the  pay  thereby  allowed  shall  not  be 
in  any  way  transferablej  but  shall  enure  wholly  to  the  personal  benefit  of  the 
soldier  entitled  to  the  same.  And  it  is  the  establlBhed  policy  of  our  goremmeot 
that  its  pensions  shall  be  received  by  those  to  whom  they  are  granted;  and 
DO  agreement  which  has  the  effect  to  evade  the  law,  or  contravene  ita  policy, 
can  be  sustained. 

But  im  instrument  executed  by  H.,  reciting  that  he  Ib  a  pensioner  of  the  United 
States,  and  is  entitled  to  an  addition  to  his  pension,  under  the  act  of  June.  1882, 
and  that  J.  has  undertaken,  at  his  request,  and  on  his  behalf,  to  prosecute  his 
claim  to  such  increased  pension ;  and  promising  and  agreeing,  in  consideration 
thereof,  that  in  case  J.  shall  obtain  such  additional  allowance  or  increase  of 
pension  he  shall  receive,  for  his  services  in  obtaining  the  same,  one  third  part 
of  the  amount  of  such  increase,  &c.  is  valid,  and  may  be  enfbroed. 

# 

THIS  action  was  tried  at  the  Albany  circuit,  in  September, 
1852,  before  Mr.  Justice  Harris.  The  plaintiff  claimed  to 
recover  upon  a  contract  executed  by  the  defendant's  intestate,  as 
follows :  "  Whereas  it  is  understood  that  I,  Gilbert  Hooker,  of 
Clyde,  Wayne  Co.,  N.  Y.,  a  pensioner  of  the  United  States,  un- 
der the  act  of  March  18, 1818,  am  entitled  to  an  addition  to  my 
pension,  under  the  act  of  June  9, 1832,  for  seryices  rendered  by 
me  as  an  enlisted  teamster  in  the  war  of  the  revolution ;  and 
whereas  Lemuel  Jenkins  of  the  city  of  Albany  has  undertaken, 
at  my  request  and  on  my  behalf,  to  prosecute  my  claim  to  such 
increased  pension,  in  consideration  thereof  I  hereby  promise  and 
agree  to  and  with  said  Jenkins,  that  in  case  he  shall  obtain  such 
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additional  allowance  or  increase  of  pension,  he  shall  receive  for 
his  services  in  obtaining  the  same  one  third  part  of  the  whole 
amount  of  such  increase  up  to  the  time  of  the  allowance  of  the 
same.    Dated  Galen,  September  7, 1846. 
Witness,  Zina  Hooker.  Gilbert  Hooker." 

The  plaintiff  alleged  that  immediately  after  the  execution  of 
this  Agreement,  he  commenced  and  continued  the  prosecution  of 
the  claim,  and  spent  considerable  time  and  incurred  considerable 
expenses  therein,  until  sometime  prior  to  the  14th  of  May,  1851, 
when  he  succeeded  in  obtaining  an  increase  of  the  pension,  to 
the  amount  of  $1713.26.  On  the  9th  of  January,  1849,  and  be- 
fore the  claim  waa  finally  allowed,  Gilbert  Hooker  died,  and  the 
defendant  was  appointed  his  administrator.  The  increase  of 
pension  thus  allowed  was  received  by  the  defendant,  as  admin- 
istrator. The  plaintiff  havmg  given  evidence  tending  to  estab- 
lish the  allegations  of  his  complaint,  and  rested,  the  defendant's 
counsel  moved  for  a  nonsuit  on  the  ground,  1.  That  the  contract 
was  void,  being  in  violation  of  the  provisions  of  the  pension  act ; 
2.  That  it  was,  in  effect,  in  furtherance  of  an  unlawful  object, 
seeking  to  secure  conditionally  to  the  plaintiff  a  portion  of  the 
increase,  to  the  exclusion  of  the  pensioner,  which  was  against  the 
spirit  and  policy  of  the  pension  act  and  in  fraud  of  its  provisions ; 
and  3.  That  the  contract  was  void  for  maintenance.  The  motion 
was  denied,  and  the  counsel  for  the  defendant  excepted  to  the 
decision.  The  defofidant  then  gave  some  evidence  tending 
to  show  that  after  the  death  of  the  pensioner  he  employed  an- 
other person  to  assist  in  obtaining  the  increased  allowance.  The 
testimony  being  closed,  the  defendant's  counsel  requested  the 
court  to  charge  the  jury  that  the  contract  was  vdld,  it  having 
been  entered  into  in  violation  of  the  provisions  and  policy  of  the 
pension  act.  Also  that  the  plaintiff  having  failed  to  obtain  the 
increase  during  the  life  of  Gilbert  Hooker,  and  as  the  heirs  only 
obtained  it  by  procuring  the  services  of  other  agents,  the  plain- 
tiff was  not  entitled  to  recover  the  compensation  provided  by 
the  conditional  contract.  Also  that,  if  the  plaintiff  failed  to 
perform  all  the  services  necessary  to  obtain  the  money,  he  could 
not  recover  the  compensation  provided  by  the  contract.    The 
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court  refnsed  to  charge  as  requested,  and  the  defendant's  counsel 
excepted. 

The  court  then  charged  the  jury,  that  if  they  believed  from 
the  eyidenc^  that  the  plaintiff  had  rendered  his  services  in  pro- 
curing the  increase  of  pension,  without  which  services  the  heirs 
would  not  have  obtained  it,  the  plaintiff  was  entitled  to  their 
verdict  for  one  third  the  amount  of  such  increase.  To  which 
charge  the  defendant's  counsel  excepted.  The  jury  found  a 
verdict  for  the  plaintiff  for  $571.08,  being  one  third  part  of  the 
amount  of  the  increased  pension.  The  court  ordered  judgment 
to  be  stayed,  and  that  the  motion  for  a  new  trial  upon  the  ex^ 
ceptions  be  heard,  in  the  first  instance,  at  the  general  term. 

A.  Dean,  for  the  plaintiff. 

/  K.  Porter^  for  the  defendant. 

By  the  Court,  Harris,  J.  The  act  of  congress  providing  for . 
the  pension  in  question  declares,  that  the  pay  thereby  allowed 
shall  not  be  in  any  way  transferable,  but  shall  enure  wholly  to 
the  personal  benefit  of  the  soldier  entitled  to  the  same.  (4  U.  S. 
Statutes  at  Large,  530 ;  Act  of  June^  1832.)  If  it  be  true, 
therefore,  that  the  agreement  between  the  plaintiff  and  the  in- 
testate was,  in  legal  effect,  an  equitable  transfer  or  assignment 
of  a  part  of  the  soldier's  pension,  or,  if  it  is  to  be  regarded  as 
an  executory  agreement  for  such  transfer,  it  is  void.  It  is  the 
established  policy  of  our  government  that  its  pensions  shall  be 
received  by  those  to  whom  they  are  granted,  and  no  agreement 
which  has  the  effect  to  evade  the  law,  or  contravene  its  policy, 
can  be  sustained.  It  becomes  important,  therefore,  to  inquire 
whether  this  is  such  an  agreement. 

The  intestate  believed  that  he  was  entitled,  under  the  act  of 
1832,  to  an  increase  of  his  pension.  To  obtain  it,  the  govern- 
ment must  be  furnished  with  the  proofs  required  by  the  act.  It 
was  competent  for  the  intestate  to  employ  the  plaintiff  to  per- 
form this  service  for  him.  If  he  did  perform  it,  he  was  entitled 
legally  and  morally  to  be  paid  for  such  service.    It  was  compe- 
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tent  finr  the  parties  to  agree,  beforehand,  npon  the  measure  of 
such  compensation.  They  might  agree,  too,  that  the  compensa* 
tion  should  depend  on  the  plaintiff's  success  in  prosecuting  the 
claim ;  that  in  case  of  fiulure  he  should  have  notftng  for  his 
services  ;  while,  if  he  succeeded,  his  compensation  should  be 
greater  than,  under  oUier  circumstances,  might  have  been  deem- 
ed reasonable.  These  are  propositions  which  no  one  will  dispute. 
Does  the  contract  in  question  amount  to  any  thing  more  ?  The 
plaintiff,  at  the  request  and  on  behalf  of  the  intestate,  had  un- 
dertaken to  institute  measures  to  obtain  the  increase  of  pension. 
If  he  should  fail  in  his  efforts,  he  was  to  go  unrewarded ;  but  if 
he  succeeded  he  was  to  receive  for  his  services  "  one  third  part 
of  the  whole  amount  of  such  increase."  The  effect  of  the  agree- ' 
ment  was  to  fix  the  measure  of  compensation,  if  the  plaintiff 
should  become  entitled  to  compensation  at  all,  by  a  standard 
not  yet  ascertained.  It  was  to  be  a  sum  equal  to  one  third  of 
another  sum  not  yet  known.  I  know  of  no  legal  objection  to 
such  a  contract.    Gertainly  it  is  no  uncommon  thing. 

Suppose  that,  instead  of  stipulating  that  the  compensation 
should  be  one  third  part  of  the  amount  allowed,  it  had  been  fixed 
at  $571.08,  the  amount  of  the  verdict,  would  any  one  question 
the  validity  of  the  agre^ent  ?  The  parties,  if  capable  of  con- 
tracting at  all,  might  agree  upon  the  amount  of  compensation. 
They  might  also  agree  that  the  question  of  compensation  should 
depend  upon  a  contingency  and  then,  again,  that  the  amount  should 
depend  upon  another  ccmtingency.  As  I  understand  this  agree- 
ment, it  provides  for  nothing  more.  It  gives  to  the  plaintiff  no 
interest  in  the  pension,  either  legal  or  equitable.  It  provides 
for  no  transfer  or  assignment  If  the  pension  should  be  allowed, 
the  pensioner  himself  or  his  representatives,  alone  could  receive 
it.  Whether  received  or  not,  the  pensioner,  the  moment  the 
increase  was  allowed  to  him,  became  the  debtor  of  the  plaintiff 
in  a  sum  equal  to  one  third  of  its  amount.  The  plaintiff  had  no 
claim  upon  the  pension,  the  allowance  of  which  he  had  thus  ob- 
tained, for  the  payment  of  the  amount  due  him  upon  the  agree- 
ment, any  more  than  any  other  creditor.  Upon  the  death 
of  the  pensioner,  his  debt,  like  any  other  debti  could  only  be 
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ooUaotod  through  a  legal  course  of  admiidfltratioiu  He  wti 
to  take  his  chance  of  payment  with  other  creditors.  The  agree- 
ment fixed  the  amount  in  which  the  pensioner  was  to  become 
indebted  to'the  plaintiff  for  his  services  by  the  amount  of  the 
pension  to  be  allowed,  but  it  gave  him  no  lien  upon  it.  He  had 
no  security  for  his  debt,  beyond  any  other  creditor. 

There  is  nothing  in  this  agreement  which  can  render  it  void 
for  maintenance.  It  has  no  reference  to  any  suit  pending  or  to 
be  commenced,  and  without  this  tbere  can  be  no  tnainteBance. 
{ThaUhimer  v.  Brinckerhoff,  8  CaweTt,  623.) 

The  verdict,  too,  is  sustained  by  the  evidence  in  the  case. 
Every  thing  that  was  done  to  obtain  the  allowance  of  the  pension, 
was  done  through  the  plaintiff's  agency.  Mr.  Sylvester,  who 
acted  on  behalf  of  the  plaintiff  before  the  commissioner  of  pen- 
sions, testifies  that  there  were  no  papers  before  the  commissioner 
when  tbe  claim  was  allowed  except  those  furnished  by  him.  The 
only  papers  furnished  by  the  defendant  through  the  agent  he 
employed  were  a  power  of  attorney  authorizing  that  agent  to 
act,  and  tbe  proof  of  the  death  of  Gilbert  Hooker,  and  even  these 
were  received  at  the  pension  office  after  the  claim  had  been 
allowed.  There  can  be  no  doubt,  therefore,  that  the  plaintiff 
performed  tbe  contract  on  his  part  by  obtaining  the  increase  of 
pension.  There  was  bo  evidence  to  warrant  tbe  jury  in  finding 
that  the  increased  pension  was  only  obtained  by  means  of  the 
services  of  other  agents  employed  by  the  defen^t,  or  that  the 
plaintiff  failed  to  render  all  the  services  which  were  necessary 
to  obtain  the  allowance.  Had  these  questions  been  submitted  to 
the  jury  as  requested  bj  the  defendant's  counsel,  and  the  ver- 
dict had  been  in  favor  of  the  defendant,  it  could  not  have  been 
sustained.  There  was  no  evidence  to  support  it.  It  was  there- 
fore right  to  refuse  to  charge  as  requested  upon  these  points. 

The  motion  for  a  new  trial  should  be  denied. 

[AuanY  0bk£ral  Tekm,  Febrnaiy  6, 1864.  WriglUi  Barris  and  WaUon, 
JnstioeB.] 
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ViA^LL  vs.  The  Genesee  Mutual  Insurance  Company. 

Where  ao  iDsaranoe  company,  after  the  policy  has  become  forfeited  by  a  violation 
of  one  of  the  conditions  thereof,  makes  an  assessment  upon  the  premium  note 
of  the  assured,  and  collects  and  receives  the  amount,  with  fhll  knowledge  of 
such  forfeiture,  this  amounts  to  a  waiver  of  the  forfeiture,  and  to  an  admiadon 
that  the  contract  of  insurance  is  still  in  existence. 

rpHIS  was  an  appeal  from  a  judgment  entered  upon  the  report 
X  oj  a  referee.  The  action  was  upon  a  policy  of  insurance, 
bearing  date  the  9th  of  October,  1850,  and  executed  by  the  de- 
fendants, whereby  they  agreed  to  insure  the  plaintiff,  to  the 
amount  of  $3000,  on  movable  machinery  contained  in  a  mill 
described  in  the  application  of  the  plaintiff  for  insurance,  for  one 
year,  commencing  on  the  28th  of  September.  In  the  application 
referred  to,  the  mill  was  described  as  being  used  for  a  cotton 
faotory,  when  in  operation,  and  it  was  stated  that  insurance  was 
asked  on  the  machinery  only  while  the  mill  was  not  in  operation ; 
that  it  was  nicely  cleaned  out  and  kept  closed,  and  the  key  was 
in  charge  of  a  faithful  man ;  that  no  light  or  fire  was  to  be  in  or 
about  the  mill,  and  no  business,  work  or  manufacturing  of  any  kind 
was  to  be  done  or  carried  on  in  any  part  of  the  mill,  nor  was  any 
part  of  the  machinery  to  be  put  in  operation  or  motion,  or  used  in 
any  way  during  the  continuance  of  the  insurance.  It  was  fur- 
ther stated  that  should  the  mill  or  machinery  be  run  or  operated 
before  the  year^should  expire,  the  insurance  should  be  null  and 
void.  The  premises  were  destroyed  by  fire  on  the  26th  of  April, 
1851,  of  which  notice  was  given,  and  the  necessary  proofi  fur- 
nished. 

It  was  proved  upon  the  trial,  on  the  part  of  the  defense,  that 
immediately  afler  the  making  of  the  application,  and  several 
times  within  a  few  weeks  thereafter,  a  lathe  was  run  by  one  Slo- 
cum  in  a  machine  shop  in  the  basement  of  the  cotton  &ctory, 
wherein  the  insured  property  was  situated.  This  fact  was  set 
up  in  the  answer  as  matter  of  defense.  The  plaintiff  proved 
that  on  the  1st  day  of  April,  1851,  the  defendants  had  made  an 
assessment  of  $24  on  the  premium  note  given  by  the  plaintiff 
when  he  obtained  the  inauranoe,  for  general  losses,  and  that,  on 
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the  4tli  of  Jnly,  and  after  the  defendants  had  rejected  the  plain- 
tiff's claim  for  indemnity,  they  collected  and  received  this  assess- 
ment)  with  knowledge  of  the  matter  of  defense  upon  which  they 
relied. 

The  referee  reported  that  there  was  due  to  the  plaintiff  $3243, 
being  the  amount  of  the  policy  with  interest,  for  which  amount, 
with  costs,  judgment  was  perfected,  and  the  defendants  appealed. 

TV.  A.  Beach,  for  the  plaintiff. 

A.  B.  Olin,  for  the  defendants. 

By  the  Court,  Harris,  J.  The  referee  held  that  the  defend- 
ants, when,  with  knowledge  of  the  facts  upon  which  they 
now  rely  as  a  defense,  they  collected  and  received  the  assess- 
ment upon  the  premium  note,  waived  the  forfeiture  of  the  policy, 
if  any  had  occurred,  and  affirmed  the  contract  In  this  view  I 
concur.  The  premium  note  was  a  part  of  the  contract.  If  by 
reason  of  the  use  which  had  been  made  of  the  building  in  which 
the  insured  property  was  situated,  the  policy  had  become  void, 
the  note  also  was  void.  The  forfeiture,  if  any,  occurred  imme- 
diately after  the  insurance  was  effected.  And  yet,  on  the  1st 
of  April  following,  and  just  before  the  loss,  the  defendants,  by 
an  unequivocal  act,  declared  the  contract  to  be  then  in  existence. 
I  am  inclined  to  think  they  are  estopped  from  going  behind  this 
act,  to  insist  that  the  contract  was  then  void,  even  though  they 
might  have  been  ignorant  of  the  circumstances  which  would  have 
enabled  them  to  avoid  it.  They  should  be  deemed  to  have 
elected,  as  they  certainly  might  do,  to  consider  it  in  force. 

But  however  this  may  be,  there  can  be  no  doubt,  I  think,  that 
after  they  had,  with  knowledge  of  the  facts,  received  the  assess- 
ment, and  thus  again  declared  themselves  entitled  to  enforce 
performance  of  the  contract^  on  the  part  of  the  plaintiff,  they 
were  not  at  liberty,  when  called  upon  by  the  plaintiff  to  perform 
on  their  part,  to  insist  that  the  contract  had  become  void  imme- 
diately after  it  was  made.  They  had  long  afterwards  recognized 
its  existence.    They  had  shown  themselves  willing  to  receive 
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the  advantages  which  it  tendered  to  them.  They  had  taken  its 
fruits,  and  must  not  now  be  relieved  from  its  obligations.  {See 
Frost  V.  Saratoga  Mutual  Ins,  Co.y  5  Denio,  154.)  Agreeing, 
as  I  do,  with  the  referee  in  considering  the  forfeiture  waived,  if 
there  ever  was  any,  it  becomes  unnecessary  to  inquire  whether 
the  defendants  ever  were  in  a  situation  to  declare  the  contract 
void.    The  judgment  must  be  affirmed. 

[Albant  Genbral  Term,  Febnuuy  6, 1854.     Wright,  ffarrii  and  WaUon, 
Justices.] 


Allen  &  Waterman   vs.  The   Hudson  Bfver  Mutual 
Insurance  Company. 

It  was  not  the  intention  of  the  legislature,  by  the  16t1i  section  of  the  act  of 
April  10, 1849,  providing  fbr  the  incorporation  of  insurance  companies,  which 
authorizes  suits  to  be  brought  against  such  companies,  bj  any  member  or 
stockholder,  for  losses,  if  payment  is  withheld  more  than  two  months  after 
such  losses  '^  shall  have  become  due,"  to  extend  the  credit  to  which  the  insurers 
are  entitled,  for  the  period  of  two  months  beyond  that  for  which  they  have  stipu- 
lated by  the  terms  of  the  contract 

A  loss  becomes  due  when  the  property  insurod  is  destroyed,  or  at  fkrthest,  when 
the  requisite  proofs  of  loss  are  furnished.  It  is  then  a  debt,  ddtitum  in  pra- 
senti,s6lvenduminfuturo. 

And  were  it  not  for  the  statute,  or  a  provision  in  the  policy  fixing  a  later  period 
as  the  time  of  payment,  a  suit  might  be  commenced  at  once. 

The  only  effect  of  the  provision  in  the  statute  is  to  fix  the  time  within  which  a 
loss  shall  bo  payable,  when  the  parties  have  omitted  to  do  so  by  the  tenns  of 
their  contract. 

A  debtor  who  has  made  an  assignment  of  his  property  in  trust  for  the  benefit  oi 
creditors  is  a  competent  witness  in  an  action  by  a  person  to  whom  he  has  as- 
signed a  policy  of  insurance,  to  secure  a  debt  or  liability. 

Nor  is  any  notice  of  the  plamtiff's  intention  to  examine  the  assignor  as  a  witnoH, 
necessaiy. 

Parol  evidence  is  admissible,  to  show  the  purpose  f}ar  which  a  policy  of  insur- 
ance was  assigned. 

By  a  condition  annexed  to  a  policy  of  insurance  it  was  declared  that  in  case  an 
ineunibrance  should  fiill  or  be  executed  upon  the  insured  property,  sufficient 
to  reduce  the  real  interest  of  the  insured  in  the  same  to  a  sum  only  equal  to, 
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«r  Mow,  the  amount  insared,  without  the  consent  of  the  insurers,  then  and 
in  that  case  the  policy  should  be  void.  Held  that  a  mortgage  executed  to  the 
plaintiflb  to  secure  them  against  their  liability  as  accommodation  indorsers  of 
the  insured,  was  not  a  violation  of  this  condition,  and  did  not  avoid  the  policy. 

After  a  policy  of  msurance  has  been  assigned,  with  the  knowledge  and  assent  of 
the  insurers,  it  is  no  longer  in  the  power  of  the  assignor  to  do  any  thing  to 
impair  its  validity  in  the  hands  of  the  assignee. 

Thus  where  a  policy  provides  that  in  cases  any  other  insurance  upon  the  prop- 
erty shall  be  effected,  notice  thereof  shall  be  given  to  the  insurers,  or  the 
policy  shall  cease  and  be  of  no  ftirther  efibct,  and  the  policy  is  afterwards  as- 
signed to  another,  with  the  assent  of  the  insurers ;  and  then  another  in- 
surance is  made  by  the  assignor,  who  omits  to  give  notice  thereof  to  the 
original  insurers  until  after  a  loss  occurs,  this  omission  will  not  discharge  the 
first  insurers  fVom  their  obligation  upon  the  policy. 

APPEAL  from  a  judgment  entered  on  the  report  of  a  referee. 
The  action  was  brought  upon  a  policy  of  insurance  exe- 
cuted by  the  defendants,  on  the  first  day  of  November,  1850, 
whereby  the  defendants  agreed  to  insure  Lewis  Fellows  and 
George  Corps  against  loss  by  fire,  to  the  amount  of  03000  upon 
certain  personal  property  described  in  the  application  for  such 
insurance.  The  policy,  on  the  27th  of  February,  1851,  was 
assigned  to  the  plaintiffs.  The  defendants  gave  their  assent  to 
the  assignment.  On  the  5th  of  July  following,  the  property 
insured  was  destroyed  by  fire.  Its  value  exceeded  $3000. 
Notice  of  the  loss  was  given,  and,  on  the  24th  of  July,  the  pre- 
liminary proofs  were  delivered  to  the  defendants.  On  the  27th 
of  February,  1851,  Fellows  and  Corps  also  executed  and  deliv- 
ered to  the  plaintiffs  a  chattel  mortgage  upon  the  property  in- 
sured, to  secure  the  payment  of  $2500,  payable  on  demand. 
The  mortgage  was,  in  fact,  intended  to  secure  the  plaintiffs 
against  their  liability  as  accommodation  indorsers  for  the  mort- 
gagors. 

Upon  the  trial,  Lewis  Fellows  was  called  as  a  witness  for  the 
plaintiffs.  He  was  objected  to,  on  the  ground  that  he  was  an 
assignor,  and  a  real  party  in  interest,  and  also  because  no  notice 
of  his  examination  as  a  witness  had  been  given.  It  was  admit- 
ted that,  besides  the  assignment  of  the  policy  to  the  plaintiffs, 
the  witness  had  executed  a  general  assignment  to  trustees  for 
the  benefit  of  creditors.    The  objections  were  overruled  and  the 
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witness  was  sworn  and  examined.  The  policy,  upon  wbich  tbis 
action  was  brought,  and  several  policies  upon  the  same  property 
haying  been  produced,  the  witness  was  asked  for  what  these 
policies  were  assigned  to  the  plaintiffs.  The  question  was  ob* 
jected  to,  on  the  ground  that  the  assignments  must  speak  for 
themselves,  and  could  not  be  contradicted  by  parol.  The  objec- 
tion was  overruled,  and  the  defendants'  counsel  excepted  to  the 
decision.  The  witness  then  stated  that  the  policies  were  as- 
signed for  the  same  purpose  for  which  the  mortgage  was  given, 
which  was  to  secure  the  plaintiffs  for  their  indorsements. 

The  other  facts  in  the  case,  so  far  as  they  are  material  to  the 
questions  decided,  appear  in  the  opinion  of  the  court.  The 
referee  reported  in  favor  of  the  plaintiffs  for  $2992.15,  upon 
which  report  judgment  was  perfected,  and  the  defendants  ap- 
pealed. 

TT.  A.  Beach^  for  the  plaintiffs. 

ff.  W.  MerrUl,  for  the  defendants. 

By  the  Court,  Harris,  J.  It  was  insisted  upon  the  trial 
that  the  action  had  been  commenced  prematurely.  The  prelim- 
inary proofs  were  delivered  on  the  24th  of  July.  The  suit  was 
brought  on  the  10th  of  November,  in  the  same  year.  By  the 
terms  of  the  policy,  the  loss  was  to  be  paid  within  sixty  days 
after  notice  and  proof  thereof  made  by  the  assured,  in  conformity 
to  the  conditions  annexed  to  the  policy.  The  loss  became  due 
immediately  upon  the  happening  of  the  fire,  and  would  have 
been  payable  at  once,  but  for  this  provision  in  the  policy.  By 
the  16th  section  of  the  general  insurance  act,  under  which  the 
defendants  were  incorporated,  {Sess.  Laws  1849,  p.  448,)  suits 
at  law  may  be  prosecuted  for  losses,  if  payment  is  withheld  more 
than  two  months  after  such  losses  shall  have  become  due.  The 
defendants  insist  that  the  effect  of  this  provision  of  the  statute 
is,  to  extend  the  credit  to  which  they  are  entitled,  for  the  period 
of  two  months  beyond  that  for  which  they  had  stipulated  by  the 
terms  of  their  contract.    But  I  do  not  so  construe  the  statute. 
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The  loss  became  dne  when  the  property  was  destroyed,  or  at  any 
rate,  when  the  requisite  proofs  were  furnished.  Without  the 
statute,  and  had  there  been  no  stipulation  in  the  contract  to  pre- 
vent it,  a  suit  might  haye  been  commenced  at  once.  But  though 
due  when  the  proofs  were  delivered,  the  statute  had  the  effect  to 
postpone  the  time  of  payment  two  months.  It  was  then  a  debt 
debiium  in  prcBsenti^  solvendum  in  futuro.  The  defendants, 
without  reference  to  the  provision  of  the  statute,  saw  fit  to  stip- 
ulate in  their  contract  for  a  similar  credit.  Had  they  agreed  to 
pay  in  ten  or  thirty  days  after  proof  of  loss,  they  might  have 
been  sued  at  the  expiration  of  this  period,  notwithstanding  the 
provision  of  the  statute.  The  only  effect  of  that  provision  is, 
to  fix  the  time  within  which  the  loss  should  be  payable  when  the 
parties  have  omitted  to  do  so  by  the  terms  of  their  contract.(a.) 

The  competency  of  Fellows  as  a  witness,  has  been  substan- 
tially determined  in  the  case  of  Allen  v.  The  Franklin  Fire 
Insurance  Company,  just  decided.  It  was  there  held  that  one 
who  had  made  an  assignment  for  the  benefit  of  creditors,  was  a 
competent  witness  in  an  action  by  the  assignee.  In  this  case, 
the  assignment  was  made  to  the  plaintiffs  to  indemnify  them 
against  their  liabilities  as  indorsers  for  the  assignors.  But  it 
also  appears  that,  subsequently,  the  assignors  had  made  a  gen- 
eral assignment  for  the  benefit  of  their  creditors,  thus  bringing 
the  case  within  the  principle  of  Allen  v.  7%e  Franklin  Fire 
Insurance  Co.  It  becomes  unnecessary,  therefore,  to  inquire 
whether,  when  an  assignment  is  made  merely  to  secure  a  debt 
or  liability,  the  assignor  is  to  be  regarded  as  the  party  for  whose 
immediate  benefit  the  action  is  prosecuted.  It  is  enough  that 
by  means  of  his  general  assignment  to  trustees,  for  the  ben- 
efit of  his  creditors,  he  was  rendered  competent.  Nor  was 
any  notice  of  the  intention  of  the  plaintiffs  to  examine  their  as- 
signor as  a  witness  necessary.  This  was  also  decided  in  the 
case  just  cited.  The  defendants  are  to  be  presumed  to  know 
that  the  assignor  was  a  competent  witness,  and  being  themselves 
parties  to  the  contract,  that  he  might  be  called  to  testify  against 

(a)  See  the  Utlcaliu.  Co.  v.  The  AnMricoi Mutual  Ine.  Co.,  16  B$xb.  ITL 
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them.  There  is  no  more  reason  why  they  should  be  notified 
that  he  would  be  so  called  than  in  the  case  of  any  other  material 
witness. 

Nor  was  it  error  to  allow  the  witness  to  state  the  purpose  for 
which  the  securities  were  given  to  the  plaintiffs.  Such  evidence 
has  always  been  deemed  admissible.  {See  TYuscott  y.  Klngj 
2  Selden,  147.) 

By  a  condition  annexed  to  the  policy,  it  was  declared  that  in 
case  "  an  incumbrance  should  fall  or  be  executed  upon  the  prop- 
erty insured,  sufficient  to  reduce  the  real  interest  of  the  insured 
in  the  same  to  a  sum  only  equal  to  or  below  the  amount  insured, 
and  the  insured  should  neglect  or  fail  to  obtain  the  consent  of 
the  company  thereto,  then  and  in  that  case,  the  policy  should  be 
void."  The  defendants  insist  that  the  mortgage  executed  by 
the  insured  to  the  plaintiffs,  in  February,  1851,  was  a  violation 
of  this  condition,  and  avoided  the  policy.  But,  assuming  that 
such  a  mortgage  may  be  an  incumbrance,  within  the  meaning 
of  the  condition,  which,  I  think,  may  well  be  doubted,  I  am  un- 
able to  see  how  the  real  interest  of  the  insured  in  the  property 
incumbered,  has  been  reduced  by  means  of  the  mortgage.  If 
we  are  to  regard  the  parties  named  in  the  policy  as  the  insured, 
they  still  remained  the  owners  of  the  property,  and  had  the  same 
insurable  interest,  after  the  execution  of  the  mortgage,  as  be- 
fore. The  only  effect  of  the  mortgage  was,  to  enable  the  mort- 
gagees, instead  of  the  mortgagors,  to  dispose  of  the  property, 
and  apply  the  proceeds  to  the  payment  of  the  debts  of  the  mort- 
gagors. When  this  should  be  done  by  either,  the  liability  of 
the  defendants  upon  the  policy  would  be  discharged.  Until  this 
should  be  done,  the  insurable  interest  of  the  mortgagors  would 
remain  undiminished.  On  the  other  hand,  regarding  the  plain- 
tiffs, who  became  iat  the  time  the  mortgage  was  executed,  the 
holders  of  the  policy,  as  the  parties  insured^  it  cannot  be  pre- 
tended that  their  interest  in  the  property  was  diminished.  The 
policy  was  assigned  with  the  consent  of  the  defendants.  The 
assignment  was  made,  and  the  mortgage  executed  for  the  same 
purpose.  Both  contemplated  the  plaintiffs'  indemnity.  The 
one  or  the  other  would  be  available,  as  the  property  ahoold  or 


ALBANY— FEBRUARY,  1864.  447 

Allen  V.  Hudson  River  Mutual  Insuranoe  Company. 

should  not  be  destroyed  by  fire.  Upon  this  state  of  facts,  I  do 
not  see  how  the  validity  of  the  policy  can  be  affected  by  the  con- 
dition relating  to  incumbrances. 

One  other  ground  of  error,  relied  upon  by  the  defendants, 
remains  to  be  considered.  About  the  first  of  July,  1851,  the 
owners  of  the  property  effected  a  further  insurance  thereon,  of 
$2000,  in  the  Columbian  Insurance  Company.  Notice  of  this 
insurance  was  given  to  the  defendants  on  the  7th  of  the  same 
•  month.  By  the  terms  of  the  policy  it  was  provided,  that  if  the 
insured  or  his  assigns,  should  make  any  other  insurance  upon  the 
property,  and  should  not  with  all  reasonable  diligence  give  no- 
tice thereof  to  the  defendants,  and  have  the  same  indorsed  on 
the  policy,  or  otherwise  acknowledged  in  writing,  the  policy 
should  cease  and  be  of  no  further  effect.  It  is  insisted  by  the 
defendants  that  the  insurance  in  the  Columbian  Insurance  Com- 
pany, and  the  omission  to  give  notice  of  such  insurance,  until 
after  the  fire,  discharged  them  from  further  obligation  upon  their 
policy.  I  am  inclined  to  think  this  objection  would  have  been 
well  founded,  had  the  policy  remained  in  the  hands  of  the  par- 
ties originally  insured.  But,  it  having  been  assigned  to  the 
plaintiffs  before  the  last  insurance  was  effected,  and  that  too, 
with  the  knowledge  and  assent  of  the  defendants,  it  was  no 
longer  in  the  power  of  the  assignors  to  do  any  thing  to  impair 
the  validity  of  the  policy  in  the  hands  of  their  assignees.  {See 
Traders^  Insurance  Company  v.  Robert,  9  Wend.  404.  7Y^ 
lou  V.  The  Kingston  Mutual  Ins.  Co.  1  Selden,  405.)  I  am 
of  opinion  that  the  judgment  should  be  affirmed. 

[ALBAifT  General  Team,  Febnutfy  6, 1854     Wrighif  Ba^rrxi  and  WaUcn^ 
JnsUoes.] 
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Tyler  and  others,  appellants,  vs,  Mapes  and  others,  respon* 

dents. 

A  testator,  after  his  will  had  been  read  over  to  him,  declared  himself  satisfied 
with  it,  and  requested  S.  and  T.  to  subscribe  their  names  as  witnesses  to  its 
ezecuUon.  He  then  executed  it  hy  making  his  mark,  and  the  two  witnesses 
subscribed  it.  It  was  then  proposed  that  there  should  be  another  witness,  and 
at  the  request  of  the  testator,  T.  S.  T.  was  called  in.  When  he  came,  the  wHl 
was  lying  on  the  table,  and  the  testator,  pointing  to  his  mark,  told  him  that 
was  his  mark,  and  requested  him  to  witness  it,  which  he  did.  Hdd  that  T. 
8.  T.  was  not  one  of  the  subscribing  witnesses  to  the  wHl,  and  that  the  same 
could  not  be  admitted  to  probate,  upon  his  testimony  as  such. 

Held  cUsOf  that,  to  constitute  T.  S.  T.  a  subscribing  witness,  with  the  others,  aO 
the  requisites  to  a  due  execution  of  the  will  shotild  hare  been  repeated  in  his 
presence.  That  the  testator  should  have  again  acknowledged  his  signature, 
and  should  have  again,  in  some  fbrm,  declared  the  instrument  to  be  his  last 
will  and  testament,  and  then  have  requested  the  witness  to  attest  its 
execution. 

rllS  was  an  appeal  from  a  decree  of  the  surrogate  of  Sulli- 
yan  county,  admittmg  to  probate  the  last  will  and  test- 
ament of  Amos  Tyler,  deceased.  The  testator  died  on  the 
18th  day  of  October,  1858,  leaving  a  will,  by  which  he  gave 
all  his  property  to  his  nine  children,  some  of  whom  were  alleged 
to  be  illegitimate.  The  appellant  Paul  A.  Tyler,  and  the  re- 
spondent Sylvester  Mapes,  a  son  in  law,  were  nominated  in  the 
will  as  executors.  The  will  purported  to  have  been  executed 
in  the  presence  of  Charles  F.  Stanley,  Paul  A.  Tyler  and 
Thomas  S.  Tyler,  whose  names  appear  as  subscribing  wit- 
nesses to  its  execution.  It  was  offered  for  probate  by  the 
respondent  Mapes.  Stanley  testified  that  he  drew  the  will  at 
the  request  of  the  testator,  and  when  completed  he  read  it  over 
to  the  testator,  who  expressed  himself  satisfied,  and  requested 
the  witness  and  Paul  A.  Tyler,  who  was  a  son  of  the  testator, 
and  a  devisee  and  executor  named  in  the  will,  to  subscribe  their 
names,  as  witnesses  to  its  execution.  The  testator  executed 
the  will  by  making  his  mark,  and  the  two  witnesses  subscribed 
it.  It  was  then  proposed  that  there  should  be  another  witness, 
and  at  the  request  of  the  testator,  Thomas  S.  Tyler  was  called 
in*    When  he  came  the  will  was  lying  on  the  table  and  the 
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testator,  pointing  to  his  mark,  told  him  that  was  his  mark,  and 
requested  him  to  witness  it,  which  he  did.  The  testimony  of 
Thomas  S.  Tyler  was  snbstantially  to  the  same  effect  Paul 
A.  Tyler  was  not  examined.  Upon  this  proof  the  will  was 
admitted  to  probate. 

S.  J.  Wilkin,  for  the  appellants. 

O.  W.  Lordy  for  the  respondents. 

By  the  Court,  Harris,  J.  According  to  the  testimony  of 
the  witness,  Stanley,  the  execution  of  the  will  was  completed 
when  Thomas  S.  Tyler  was  called  in.  It  had  been  signed  and 
published  and  the  requisite  number  of  witnesses  had,  at  the 
request  of  the  testator,  subscribed  it  I  will  not  say  it  might 
not  have  been  re-executed  in  the  presence  of  Thomas  S.  Tyler. 
But  to  constitute  him  a  subscribing  witness  with  the  others, 
all  the  requisites  to  a  due  execution  of  the  will  must  have  been 
repeated  in  his  presence.  The  testator  should  again  have 
acknowledged  his  signature,  and  should  have  again,  in  some 
form,  declajred  the  instrument  to  be  his  last  will  and  testament, 
and  then  have  requested  the  witness  to  attest  its  execution. 
But  this  was  not  done.  But  for  the  evidence  of  what  occurred 
before  Thomas  S.  Tyler  was  brought  in,  there  would  be  no 
proof  at  all  of  publication.  What  was  said  and  done  in  his 
presence  cannot  be  construed  into  a  declaration  of  the  testator 
that  the  instrument  he  requested  him  to  witness  was  his  last 
will  and  testament.  Thomas  S.  Tyler  was  not,  therefore,  a 
subscribing  witness,  within  the  intent  and  meaning  of  the  stat- 
ute. There  were  in  fact  but  two  witnesses  to  the  execution  of 
the  will 

The  act  of  1887  relating  to  the  proof  of  wills  &c,  requires 
that  at  least  two  subscribing  witnesses  shall  be  produced  and 
examined  before  the  surrogate,  before  a  will  shall  be  admitted 
to  probate,  if  there  are  so  many  living  in  the  state,  of  sound 
mind,  and  not  disabled  from  age,  sickness  or  infirmity,  from 
attending  to  be  examined.    There  were  in  this  state  two  wit- 
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nesses  to  tbe  execation  of  the  will,  and  bat  two.  The  party 
propounding  the  will  for  proof  did  not  show  himself  excased 
from  producing  them.  One  only  was  in  fact  examined.  The 
surrogate  was  not  at  liberty  upon  his  testimony  alone  to  establish 
the  will  and  order  it  to  be  admitted  to  probate.  The 'decree 
must  therefore  be  reversed,  and  the  proceedings  remitted  to  the 
surrogate  of  Sulliyan. 

[Albany  Gsnbral  Term,  May    1,  1854.     Wrighi,  Barrii  and  fTotem, 
Jnstices.] 


McLean  vs.  Button  and  others. 

Although  there  mtist  be  a  delivery  to  the  grantee,  or  to  some  one  fbr  his  use  and 
benefit,  to  make  a  perfect  conyeyanoe  at  law,  yet  where  a  deed  contains  stipu- 
lations on  both  sides,  and  is  execated  by  both  parties  before  subscribing  wit- 
neoses,  and  no  duplicate  is  signed,  no  presumption  against  its  validity  arises 
from  its  being  In  the  possession  of  one  of  the  parties. 

If  the  parties  to  an  instrument  are  present,  and  the  usual  fbrmalities  of  execution 
take  place,  and  tbe  contract  is,  to  all  appearsnce,  consummated,  without 
conditions  or  qualifications  annexed,  it  may  be  a  complete  and  valid  deed, 
notwithstanding  it  be  left  In  the  custody  of  the  grantor;  especially  where  the 
object  of  the  instrument  is  to  make  some  family  settlement,  or  provision  fi>r  a 
child,  or  other  relative ;  or  the  party  retaining  the  instrument  hss  an  interest 
in  keeping  it,  inasmuch  as  it  contains  covenants  in  his  flivor. 

A  conveyance  of  personal  property,  the  consideration  .of  which  is  the  ftiture  sup- 
port of  the  grantor,  and  his  wife  and  children,  is  within  the  section  of  the 
revised  statutes  relative  to  transfers  of  personal  property  in  trust  for  the  use  of 
the  grantor,  (2  R,  S.  186,  ^  1,)  and  is  therefore  void  as  against  the  subsequent 
creditors  of  the  grantor. 

APPEAL  from  a  judgment  of  the  Franklin  county  court, 
affirming  the  judgment  of  a  justice  in  &yor  of  the  plaintiff. 
The  plaintiff,  Archibald  McLean,  sued  the  defendants  for  taking 
and  carrying  away  some  cattle.  The  defendants  justified  under 
a  judgment  for  between  $30  and  $40,  in  fiivor  of  one  Steams, 
against  William  McLean,  the  father  of  the  plaintiff,  rendered 
before  a  justice  in  February^  1851,  and  an  execution  issued 
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thereon  and  levied  upon  the  cattle  soon  after.  It  was  proved 
that  the  property,  on  the  20th  of  September,  1849,  belonged  to 
William  McLean,  and  on  that  day  he  and  the  plaintiff  sealed 
and  signed  the  following  instrument :  '^  This  contract  or  lease, 
entered  into  by  and  between  William  McLean  and  Mary  McLean, 
on  the  one  part,  and  Archibald  McLean  of  the  other  part,  wit- 
nesseth,  that  for  and  in  consideration  of  certain  lands  and  tene- 
ments, together  with  certain  goods  and  chattels,  this  day  sold 
and  delivered  to  the  said  Archibald  hereinafter  mentioned,  doth 
agree  to  support  William  McLean  and  Mary  McLean  his  wife, 
during  their  natural  lives,  both  food  and  raiment  in  sickness  and 
health,  and  first,  Archibald  is  to  have  the  farm  I  now  reside 
upon,  in  the  town  of  WestviUe,  county  of  Franklin  and  state  of 
New  York,  under  its  present  incumbrance  to  the  land  office,  to 
have  and  to  hold  forever,  together  with  all  the  appurtenances 
thereunto  belonging,  together  with  six  acres  of  com  now  on  the 
ground,  six  acres  spring  rye,  one  and  a  half  acres  of  potatoes, 
one  and  a  half  acres  of  buck  wheat,  one  pair  of  six  years  old 
oxen,  two  cows,  the  one  six  years  old  and  the  other  four  years 
old,  one  pair  of  steers  coming  two  years  old,  also  a  pair  of  steer 
calves,  also  six  hogs,  three  old  ones,  the  other  pigs,  also  one  cook 
stove,  one  box  stove,  one  clock,  two  beds  and  bedding,  together 
with  all  the  kitchen  furniture  of  all  sorts  and  sizes,  together  with 
one  plow,  one  harrow  or  drag,  one  chain,  clevises,  ydce,  bows, 
staple  and  rings,  &c. ;  the  above  named  articles  to  have  and  to 
hold  forever,  provided  always,  that  he,  the  said  Archibald,  shall 
and  truly  fulfill  on  his  part  the  hereinafter  mentioned  condi- 
tions, viz :  1st.  I,  Archibald  McLean,  do  agree  with  the  above 
named  William  and  Mary,  that  I  will  provide  for  them  a  good 
comfortable  living,  both  victualing  and  clothing,  as  well  as  lodging, 
fi)r  and  in  consideration  of  the  premises  and  the  other  articles 
herein  mentioned,  the  receipt  of  the  same  is  hereby  acknowl- 
edged, I  do  undertake  and  promise  to  provide  for  them  in  sick- 
ness and  health  during  their  natural  lives.  Also,  it  is  further 
agreed  that  the  said  Archibald  is  to  provide  for  the  three  minor 
children,  viz :  Hazeltine,  William  and  Mary.  I  am  to  give  them 
a  hii  chance  at  school,  as  well  as  food  and  raiment,  until  they 
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are  of  lawfol  age,  and  they  are  to  be  under  his  control,  mbject 
to  his  order,  and  he  to  be  benefited  by  their  labor  and  all  their 
earnings ;  all  of  which  is  to  be  done,  performed  and  kept,  ac- 
cording to  the  spirit  and  meaning  of  this  writing.  Hereunto  we 
have  set  our  names  and  seals,  this  20th  September,  1849. 

William  McLean.        [l.  b.] 
Witness,  John  McGhrath.  Archibald  McLean,  [l.  b.] 

Robert  Taylor." 
This  paper  was  retained  by  William  McLean ;  and  it  was  proved 
that  the  plaintiff  had  no  fiunily ;  that  he  was  about  28  years  of 
age  at  the  time  this  contract  was  made ;  and  that  he  and  his 
&ther  and  mother,  and  brothers  and  sister,  lived  on  the  place 
mentioned  therein ;  and  used  the  property,  and  all  worked  to- 
gether, as  before ;  except  that  there  was  evidence  on  the  part 
of  the  plaintiff,  tending  to  show  that  the  plaintiff  appeared  to 
control  the  property ;  and  on  the  other  hand,  that  the  &ther  was 
in  possession,  and  was  supposed  by  his  neighbors  to  be  the 
owner ;  and  the  creditor,  who  obtained  this  judgment  against 
him,  testified  that  the  &ther  had  frequently  told  him  he  was  the 
owner  of  the  property.  The  &ther  swore  that  the  agreement,  or 
sale,  included  all  his  {Mroperty ;  that  he  was  about  53  years  old 
at  tiie  time  of  the  trial ;  and  that  there  were  no  judgments 
against  him  on  the  20th  of  September,  1849 ;  that  he  did  not 
know  as  he  was  in  debt  to  any  one  then ;  and  added,  that  he  had 
"  no  lawsuit  then  with  any  one  as  I  mind ;"  and  that  he  signed 
the  paper  for  the  purpose  of  having  his  son  support  him,  because 
he  could  not  support  himself. 

A.  Ebbbsy  for  the  defendants. 

O.  M.  BeckwUhy  for.  the  plaintiff. 

By  the  Court,  Hand,  P.  J.  The  defendant  raises  a  prelim- 
inary objection,  that  the  instrument^  under  which  the  plaintiff 
claims  the  property,  was  not  delivered,  and  therefore  not  a  valid 
contract,  even  between  the  parties.  But  it  has  been  said,  that 
if  the  parties  to  the  instrument  are  present^  and  the  usual  fer- 
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uiafiikeB  of  execution  take  place,  and  the  contract  ie  to  aU  ap- 
pearance, conanmmated  without  conditions  or  qualifications  an* 
nezed,  it  may  be  a  complete  and  valid  deed,  notwithstanding  it 
be  left  in  the  custody  of  the  grantor.  (4  Kentj  446.)  It  would 
seem  that  this  remark,  at  least  in  a  certain  class  of  cases,  is  sus- 
tained by  authority.  (Doe  v.  Knight^  5  Bam.  4*  Ores.  671* 
Souverbye  v.  ArdeUj  1  John.  Ch.  240.  Scrugham  v.  Woodj 
15  Wend.  545.  Roosevelt  v.  Carow,  6  Barb.  190.  Doe  v. 
Leunsjond  Richards  Y.  Lewis,  11  C.B.  [2  J.  Soott,]1095.)  In 
Doe  y.  Kniffhi.  however,  the  delivery  was  to  a  third  person  far 
the  mortgagee ;  and  in  Souverbye  v.  Arden^  it  was  directly  to 
the  cesiuis  que  trust,  and  afterwards  to  the  trustees.  But  the 
remarks  of  Bayley,  J.  in  one  case,  and  of  Chancellor  Kent  in 
the  other,  seem  suffidently  broad  to  sustain  this  general  prinei* 
pie ;  especially,  where  the  object  of  the  instrument  is  to  make 
some  family  settlement,  or  provision  for  a  child,  or  other  relative. 
And  the  preAnt  is  a  case  of  that  kind ;  and,  besides,  the  &ther 
had  an  interest  in  retaming  the  instrument,  as  it  contained 
covenants  in  his  &vor.  {Scrugham  v.  Wood,  supra.)  No  doubt 
there  must  be  a  delivery  to  the  grantee,  or  to  some  one  for  his 
use  and  benefit,  to  make  aperfect  conveyance  at  law ;  but  where 
a  deed  contains  stipulations  on  both  sides,  and  is  executed  by 
both  parties  before  subscribing  witnesses,  and  no  duplicate  is 
executed,  I  do  not  think  any  presumption  against  its  vaKdity 
arises  finom  the  possession  of  one  of  them. 

This  instrument  is  inartificially  drawn ;  but  I  think,  if  valid, 
it  may  be  construed  as  a  conveyance  of  tiie  property  of  the  eld- 
er McLean,  sulgect  to  a  condition  subsequent  Although  there 
is  no  proof  showing  when  the  claim  arose  upon  which  the  judg- 
ment in  favor  of  Steams  was  obtained,  and  the  conveyance  was, 
in  fiict,  of  all  the  property  which  the  &ther  possessed,  and  he 
seemed  not  to  be  very  dear  whether  he  was  indebted  at  the  time, 
still  I  think  we  must  for  the  purposes  of  this  suit,  assume  that 
he  was  not  indebted  on  the  20th  September,  1849. 

The  question  then  is,  whether  this  property  was  liable  to  the 
claims  of  subsequent  creditors.  The  language  of  our  jHresent 
statute  on  this  subject,  differs  firom  that  of  8  Hm.  7,  ek.4t,  and 
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alfio  from  that  of  the  act  of  1787.  (2  A.  iST.  135,  §  1.  1  jR.  L. 
76,  i  1.  Bev.  Notes,  3  R.  S.  656,  2d  ed.  18  Vin.  517.)  By 
3  H.  7,  cA.  4,  all  deeds  of  gift  of  goods  aad  chattels,  made  in 
trust  to  the  use  of  the  grantor,  to  defraud  creditors,  were  yoid. 
The  first  section  of  the  act  for  the  prevention  of  frauds,  passed 
February  26th,  1787,  (1  JR.  L.  75,)  enacts  "  that  aU  deeds  of 
gift  and  conveyances  of  goods  or  chattels,  made  or  to  be  made  in 
trust,  to  the  use  of  the  person  or  persons  making  the  same  deed 
of  gift  or  conveyance,  shall  be,  and  hereby  are  declared  to  be, 
yoid  and  of  none  effect*"  In  terms,  this  has  no  reference  to 
creditors.  And  this  may  be  the  reason  that  so  little  reference 
to  it  has  been  made  by  the  courts  of  this  state.  But  our  pres- 
ent statute  upon  this  subject  is  more  full.  ''  All  deeds  of  gift, 
all  conveyances,  and  all  transfers  or  assignments,  verbal  or  writ- 
ten, of  goods,  chattels,  or  things  in  action,  made  in  trust,  for  the 
use  of  the  person  making  the  same,  shall  be  void  as  against  the 
4»reditors,  existing  or  subsequent,  of  such  perso%"  (2  R.  S. 
185,  §  1.)  The  statute  of  8  Hen.  7,  ch.  4,  extended  only  to 
goods  and  chattels ;  and  its  effect  seems  to  have  been  almost 
superseded  by  the  statute  of  18  Elizabeth,  ch.  5.  But  the  sec- 
tion, as  it  now  stands,  not  only  makes  gifts  and  conveyances, 
and  all  transfers  or  assignments  of  goods  and  chattels,  and  cho- 
ses  in  action,  in  trust  for  the  use  of  the  donor  and  grantor  &c., 
void  as  to  existing,  but  also  as  to  subsequent  creditors.  There 
has  been  some  conflict  of  opinion  as  to  the  validity  of  a  volun- 
tary conveyance,  apd  of  those  made  upon  a  good  consideration 
merely,  as  against  subsequent  creditors.  (1  Star.  Eq.  Jwr. 
hi  361,  2,  and  cases  there  dted.  11  Wheat.  199.  8  id.  229.) 
But  here  a  conveyance  of  personal  property,  in  trust  for  the  use 
of  the  party  making  it,  is  declared  to  be  void  as  to  the  creditors 
he  has  then  or  may  have  afterwards ;  and  without  reference  to 
the  consideration.  {And  see  Leitch  v.  HoUister,  4  Camst.  211 ; 
Bame!fY.GHffin,2id.S65',  Goodrich  y.  Daums,  6  ££11,428; 
Mackie  v.  Caims,  5  Coweny  547 ;  Fiedler  v.  Day,  2  Sandf. 
12.  594.)  If  the  transfer,  in  this  case,  was  of  that  nature,  the 
plaintiff  must  fiedl,  although  the  consideration  in  part  should 
b«  deemed  valuable.    >  And  I  am  inclined  to  think  ^this  con- 
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tract  may  receive  that  construction,  mthin  the  cases  last  ci- 
ted ;  especially,  when  taken  in  connection  with  the  continued 
possession  and  use  of  the  property  by  the  fiaither  and  his  fami- 
ly. It  is  true,  the  agreement  does  not,  in  express  terms,  say 
the  property  shall  be  held  in  trust  for  him.  But  in  consequence 
of  the  transfer,  or  agreement  to  transfer,  the  plaintiff  agreed  to 
support  his  &ther  and  mother,  d&c.  The  consideration  of  the 
transfer,-  if  the  title  passed  at  all,  was  the  future  support  of  the 
grantor  or^donor  and  his  wife  and  children ;  and  in  case  of  fail* 
ure,  the  father  could  hare  reclaimed  the  property,  at  least,  as 
between  him  and  the  plaintiff.  In  addition  to  this,  the  want  of 
a  change  of  possession  made  it  fraudulent,  as  against  the  cred* 
iters  of  the  father.  (2  A.  S.  186,  §5.  Id.  137,  §1.)  If  the 
case  turned  solely  upon  this  last  point,  it  might  have  been  a 
question  of  fact,  which  had  been  disposed  of  by  the  courts  be* 
low ;  but,  taken  in  connection  with  the  trust,  I  think  all  the 
circumstances  bring  the  case  within  the  first  section  of  the  re- 
vised statutes  which  we  have  cited  above ;  and,  if  so,  it  became 
a  question  of  law. 

The  judgments  of  the  county  court  and  of  the  justice  should 
be  reversed. 

Judgment  reversed. 

[Clinton  Oenbbil  Tbrm,  Jaly  8,  1864.    Hand,  Cody  and  C.  L.  AJUen, 
Jto&xb,] 
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An  agreement  by  a  mechanic,  to  ftimiBh  materials  and  do  the  carpenter  work 
and  taming,  according  to  a  specified  plan  and  spedflcation,  for  buildings  to 
be  erected  npon  the  land  of  another,  is  not  a  contract  for  the  sale  of  goods, 
within  the  meaning  of  the  statute  of  firauds.  It  need  not,  tberefbre,  be  in 
writing,  signed  hy  the  party  sought  to  be  charged. 

The  true  criterion  for  determining  whether  a  contract  is  for  the  sale  of  ffoods,  and 
therefore  within  the  statute  of  fVands,  or  for  work  amd  labor  and  maieriabi, 
and  so  not  within  the  statute,  is  to  inquire  whether  the  work  and  labor  re- 
quired, in  order  to  prepare  the  subject  matter  of  the  contract  for  deiiTwy,  is 
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to  be  d<«0  ftr  the  vendor  Umwlf,  or  ibr  the  vendee.  In  the  Ibnner  case  the 
oontnct  Ib  reaUy  a  oontnct  of  sale,  while  in  the  Utter,  it  is  a  oootnct  of 
hiring. 

APPEAL  from  a  judgment  of  the  Albany  mayor's  coart  The 
fikots  which  appeared  npon  the  trial  in  the  court  below,  were 
at  foUowB :  In  October,  1851,  the  defendant,  having  procured  a 
plan  and  specification  of  three  buildings  to  be  prepared,  invited 
the  plaintijBT  and  several  other  builders  to  submit  estimates  tor 
performing  the  work  and  furnishing  materials.  The  plain- 
tiff submitted  a  proposition  in  the  foUowing  terms :  ''The  sub- 
scriber proposes  to  furnish  materials  and  complete  the  carpen- 
ter's work  and  turning,  according  to  the  plan  and  specification 
drawn  by  Woollet,  for  three  buildings  and  stables  for  James 
Stewart,  in  Westerlo  street,  fi)r  the  sum  of  twenty-eight  hun- 
dred and  ninety-five  dollars.  E.  M,  Oourtrioht." 

Several  other  similar  estimates  were  presented  by  other  me- 
chanics, but  no  other  was  as  low  as  that  of  the  plaintiff.  It  was 
proved  that,  after  the  proposals  had  been  examined,  the  defend- 
ant repeatedly  stated  that  the  plaintiff  had  the  job.  But,  instead 
of  allowing  the  plaintiff  to  go  on  with  the  construction  of  the 
buildings,  he  employed  one  De  Forest  to  do  the  work.  When 
bult)  according  to  the  plan  and  specification,  the  whole  expense 
of  the  work  was  about  $2500. 

The  plaintiff  having  rested,  the  defendant  moved  for  a  non^ 
suit  The  court  granted  the  motion,  on  the  ground  that  the 
contract  between  the  parties  was  a  contract  for  the  sale  of  goods 
and  chattels  and  within  ihe  statute  of  firauds,  and,  therefore 
should  be  in  writing,  signed  by  the  party  sought  to  be  charged. 
The  plaintiff  excepted. 

From  the  judgment  entered  in  pursuance  of  this  decision  the 
plaintiff  appealed. 

L.  Tremam^  for  the  plaintiff. 

J.  JET.  Reytiddsy  for  the  defendant 

By  the  Courts  Harris,  J.  It  is  not  easy  to  prescribe  a  test 
by  which  to  determine,  in  every  case,  whether  a  oontraot  is 
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for  the  sale  of  goods,  and  therefore  within  the  statute  of  frauds, 
or,  for  work,  labor  and  materials,  and  so,  not  within  the  statute. 
In  the  earlier  cases  it  was  held  that  where  any  thing  remained 
to  be  done  to  the  subject  of  sale,  the  contract  was  not  within 
the  operation  of  the  statute,  but  was  a  contract  for  work  and 
labor.  Thus,  in  Towers  v.  Osbomey  (1  Strange,  606,)  the  con- 
tract was  for  the  sale  of  a  coach  which  was  yet  to  be  made  by 
the  vendor ;  and,  in  Clayton  v.  Andrews,  (4  Burr,  2109,)  the 
contract  was  for  the  sale  of  wheat,  yet  to  be  thrashed.  It  was 
held  in  these  cases,  that  the  contract  might  be  deemed  to  be  a 
contract  for  work  and  labor  in  preparing  the  articles  for  delivery^ 
and  so  was  not  within  the  statute.  The  doctrine  of  these  cases 
was  recognized  and  followed  by  the  supreme  cour£  of  this  state, 
in  Crookshank  v.  Burr  ell,  (18  John,  58,)  where  the  contract 
was  for  making  the  wood-work  of  a  wagon ;  and  in  Sewall  y. 
Filch,  (8  Coweu,  215,)  where  the  contract  was  for  nails  yet  to 
be  manufactured.  In  the  latter  case.  Savage,  Ch.  J.  says,  "  The 
contract  was  for  the  delivery  of  nails  thereafter  to  be  manufac- 
tured, and,  therefore,  within  the  decisions  cited,  was  a  contract 
for  work  and  labor,  and  materials  found,  and  so  out  of  the  stat- 
ute." In  Downs  v.  Ross,  (23  Wend,  270,)  it  was  held  that  a 
contract  for  the  sale  of  wheat,  part  of  which  was  not  thrashed, 
an4  part  though  thrashed,  was  yet  to  be  cleaned,  was  a  contrj^ct 
of  sale ;  thus  directly  overruling  the  case  of  Clayton  v.  An- 
drews, above  cited,  as  had  been  done  before  in  England.  {See 
Garbutt  v.  Watson,  5  Barn,  4*  Aid,  613,  cited  by  Bronson,  J. 
in  Downs  v.  Ross,) 

The  distinction  we  are  now  considering  is  clearly  stated  in 
Mixer  v.  Howarth,  (21  Pick,  205.)  In  that  case  the  plaintiff 
had  on  hand  a  buggy,  partly  finished.  It  was  agreed  that  he 
should  finish  it  for  the  defendant,  within  a  fortnight,  but  when 
it  was  finished  the  defendant  refused  to  accept  it.  Shaw,  Ch.  J. 
said  ", when,  the  contract  is  a  coutract^iif^sale,  either  of  an 
article  then  existing,  or  of  artic^^p  whi^l^  the  vendor  usually  has 
fnr  g^li>j  in  the  course  of  his  business,  the  statute  applies  to  the 
contract,  as  well  where  it  is  to  be  executed  at  a  future  time,  as 
(    Vol.  XIX.  58 
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where  it  is  to  be  executed  immediately.  Bat  where  it  is  an 
agreement  with  a  workman,  to  put  materials  together  and  con-  .  i 

struct  an  article  for  the  employer,  whether  at  an  agreed  price  , 

or  not,  though  in  common  parlance  it  may  be  called  a  purchase 
and  said  of  the  article,  to  be  completed  in  futuro,  it  is  not  a 
sale,  until  an  actual  or  constructive  delivery  and  acceptance,  and  » 

the  remedy  for  not  accepting  is  on  the  agreement."    So,  in 
Spencer  v.  Cone^  (1  Metcalfe  283,)  where  the  plaintiff  agreed 
\  to  make  for  the  defendant  ten  stave  machines  and  find  the  ma*  k 

\'  iterials  therefor,  it  was  held  to  be  an  agreement  for  labor  and 
paterials,  and  not  a  contract  of  sale. 

'  Another,  and,  as  it  seems  to  me,  a  still  more  accurate  crite- 
rion is,  to  inquire  whether  the  work  and  labor  required,  in  order 
to  prepare  the  subject  matter  of  the  contract  for  delivery,  is  to 
be  done  for  the  vendor  himself,  or  for  the  vendee.  In  the  former 
case,  the  contract  is  really  a  contract  of  sale,  while  in  the  latter 
it  is  a  contract  of  hiring.  {See  Downs  v.  Ross^  above  cited. 
Also  Smith  v.  Surman^  9  Bam.  4*  Cress.  561.  Watts  v. 
Friend,  10  id.  446.)  The  application  of  this  test  to  some  of 
the  reported  cases,  as,  for  example,  that  of  Setoall  v.  Fitch, 
^»'-^y^*'*^(8  Cowen,  216,)  would  render  the  correctness  of  their  decision, 
to  say  the  least,  quite  questionable.  In  the  case  last  mentioned 
th^plaintiffs  were  manufacturers.  They  received  from  the  de- 
fendants an  order  for  a  quantity  of  goods  which  they  did  not 
then  happen  to  have  on  hand.  They  proceeded  to  manufacture 
them.  In  doing  so,  they  were  not  performing  work  and  labor 
for  the  defendants,  but  for  themselves,  so  that  they  might  have 
the  goods  which  they  had  agreed  to  sell  to  the  defendants. 
The  thing  contemplated  by  the  parties  was  a  sale,  and  not 
employment 

But  I  do  not  see  how,  even  by  the  most  enlarged  oonstruo- 
tion  of  the  statute,  it  can  be  made  to  sustain  the  decision  in  the 
court  below.  Nothing  was  sold,  or  intended  to  be  sold.  The 
subject  matter  of  the  contract  did  not  exist  in  solido  at  the 
time,  so  as  to  bring  the  case  within  the  principle  stated  by 
Bronson,  J.  in  Downs  v.  Ross.  Nor  was  the  subject  matttr 
of  the  contract  to  become  goods,  upon  the  completion  of  the 
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<X)ntraot,  by  the  yendor's  bestowiDg  his  own  work  and  labor 
upon  his  own  materials,  according  to  the  mle  of  Mr.  Justice 
littledale  in  Smith  v.  Surman.  It  was  not  a  contract  to  pur- 
chase any  thing  of  the .  plaintiff.  The  contract,  if,  indeed, 
there  was  any  contract  at  all,  which,  as  the  facts  appear  in  the 
case,  is  quite  doubtful,  w^  b^t  an  ayeement  with  a  mechanic  to 
hfl^tAw  }|ifl  work  and  labor  ^pnn  Tnft|.erials  to  be  furnished  by 
Ji|m^  and  Jbus  to  produce  ^i^rtain  fat\Lr?«i  and  iv^^i^i^uft  iip^^ 
the  real  ^^tate  of  his  employer.  To  hold  such  an  agreement  to 
be  a  contract  for  the  sale  of  goods,  within  the  meaning  of  the 
statute  of  frauds,  would  be  a  stretch  of  construction  scarcely 
less  absurd  than  that  presented,  in  th6  opposite  direction,  by 
some  of  the  earlier  cases.  Had  the  nonsuit  been  put  upon  the 
ground  that  the  plaintiff  had  failed  to  prove  an  acceptance  of 
his  proposition,  I  should  have  felt  inclined  to  sustain  the  decis- 
ion. Even  upon  that  question,  perhaps  there  was  enough  evi- 
dence to  carry  the  case  to  the  jury.  Sut  as  the  case  was 
decided  entirely  upon  the  validity  of  the  contract,  assuming 
that  a  contract  had  been  proved,  the  judgment  must  be  re- 
versed and  a  new  trial  awarded,  with  costs  to  abide  the  event. 

[Albany  Qenbral  Term,  September  4, 1864.     WrigJU,  Harri§  and  Watmm, 
JusticeB.] 


The  Einoston  Bank  vs.  Gay  and  others. 

To  ooDBtitate  a  payment,  money,  or  some  other  valuable  thing,  mnat  be  deliv- 
ered by  the  debtor  to  the  creditor,  tbr  the  pmpofle  of  eztingnishing  the  debt, 
and  the  creditor  mnat  receive  it  for  the  same  purpose. 

Thus  where  the  defendants  forwarded  money  to  the  plafntafb,  sniBdent  to  pay  a 
note,  held  by  the  latter  against  the  former,  bnt  the  plaintifib  revised  to  receive 
the  money  in  payment,  and  informed  the  defendants  that  the  money  was  sub- 
ject to  th^  order ;  it  wcu  hdd  that  this  did  not  amount  to  a  payment  of  the 
note. 

BM  olao,  that  If  the  defendants  intended  to  protect  themselves  against  the  costs 
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of  an  action  they  should  have  withdrawn  the  deposit,  and  made  a  tender  of 
the  amount. 
Held  further  J  that  the  defendants  were  not  entitled  to  set  off  the  amonnt  of  the 
deposit  against  the  note,  without  a  previous  demand. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  upon  a  promissory  note,  against 
makers  and  indorsers.  It  appeared  upon  the  trial  that  the 
note,  having  become  due,  and  having  been  protested  for  non- 
payment, was  placed  in  the  hands  of  the  attorney  of  the  plain- 
tiffs for  collection.  Before  a  suit  was  commenced,  the  makers 
enclosed  in  a  letter,  and  forwarded  to  the  plaintiffs'  cashier,  a 
sum  sufficient  to  pay  the  note  and  the  fees  of  protest.  The 
cashier  replied  by  letter,  stating  that  the  note  was  in  the 
hands  of  the  attorney :  that  costs,  to  the  amount  of  about  $7,  had 
been  made  upon  it,  and  that  the  money  was  at  their  credit  on 
the  books  of  the  bank.  Subsequently,  a  suit  was  commenced 
upon  the  note,  and  the  defendants  set  up,  by  way  of  defense, 
the  payment  of  the  money,  and  also  claimed  to  set  off  the 
amount  against  the  note.  The  referee  reported  in  favor  of  the 
plaintiffs,  for  the  amount  of  the  note  with  interest. 

H,  Hogeboom,  for  the  plaintiffs. 

E.  WhitakeVy  for  the  defendants. 

By  the  Court,  Harris,  J.  To  constitute  a  payment,  money 
or  some  other  valuable  thing  must  be  delivered  by  the  debtor 
to  the  creditor,  for  the  purpose  of  extinguishing  the  debt,  and 
the  creditor  must  receive  it  for  the  same  purpose.  In  this  case, 
the  debtors  forwarded  to  the  plaintiffs  money  to  pay  their  debt 
Sut  the  plaintiffs  refused  to  receive  it  in  payment.  Instead  of 
doing  this,  they  informed  the  defendants  that  the  money  was 
subject  to  their  order.  The  note,  therefore,  was  not  paid.  The 
creditor  did  not  consent  to  receive  the  money  in  payment,  and 
without  such  consent  there  could  be  no  payment.  If  the  defend- 
ants intended  to  protect  themselves  against  the  costs  of  the 
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action,  thej  should  have  withdrawn  the  deposit  and  made  a 
tender  of  the  amount. 

Whether  the  plaintiffs  were  entitled  to  costs  before  the  suit 
had  been  actually  commenced,  or  not,  the  plaintiffs  were  enti- 
tled to  recover  in  this  action,  unless  the  defendants  had  a  right 
to  set  off  the  amount  of  the  deposit  against  the  note.  A  set-off 
is,  in  leg&l  effect,  a  cross  action,  and  cannot  be  allowed,  except 
in  a  case  where  a  suit  might  have  been  maintained  by  the 
defendant  upon  the  same  demand.  In  this  case,  no  such  suit 
could  be  maintained  without  proof  of  a  demand  of  the  money. 
It  was  held  by  the  plaintiffs  as  the  bailee  or  depositary  of  the 
defendants.  Before  they  would  be  liable  in  an  action  for  the 
money,  it  must  be  demanded  of  them.  (Dowries  v.  Phcenix 
Bank,  6  Hill,  297.  Adams  v.  Orange  County  Bank,  17 
Wend.  514.)  Neither  the  defense  of  payment  nor  that  of  set- 
off having  been  sustained,  the  referee  was  right  in  reporting  in  ^ 
favor  of  the  plaintiffs.  The  judgment  should,  therefore,  *be 
affirmed. 

[Albany  General  Term,  September  4, 1864.     Wrightj  WaUon  and  Harris, 
Jostioes.] 


Clapp  vs.  The  Hudson  River  Rail  Road  Company. 

The  power  to  send  a  case  back,  for  the  consideration  of  a  second  jnry,  on  the 
gronnd  that  the  damages  awarded  by  the  first  are  exccssiTe,  has  been  exercised 
as  long  as  the  courts  have  exercised  the  power  of  granting  new  trials  for  any 
cause. 

When  the  damages  foand  by  the  jury  are  either  so  large,  or  so  small,  as  to  force 
upon  the  mind  the  conviction  that,  by  some  means,  the  jury  have  acted  under 
the  influence  of  a  perverted  Judgment,  it  is  the  duty  of  the  court,  in  the  exer- 
cise <^a  sound  judicial  discretion,  to  grant  a  new  trial. 

Where,  by  means  of  a  collision  which  occurred  upon  the  defendants'  rail  road, 
the  plaintiff,  who  was  a  passenger  at  the  time,  had  his  leg  broken,  between 
the  knee  and  the  ancle,  and  he  received  some  flesh  wounds  upon  the  head,  and 
was  in  oonaeqnenoe  oooflDed  to  his  house  about  five  moothB,  and  was  obliged 
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to  go  on  crutcbea  for  three  or  fonr  months  afterwards,  and  the  uyured  leg  vas 
left  somewhat  shorter  than  the  other,  but  it  appeared  that  at  the  time  of  the 
trial  the  muscles  were  well  developed,  and  the  plaintiff  was  restored  to  his 
wonted  health ;  %i  wta  hdd  that  a  verdict  fbr  86000  damages  was  excessive ; 
and  a  new  trial  was  ordered,  unless  the  plaintiff  would  stipulate  to  reduce  the 
verdict  to  8i000. 

f[IS  was  an  action  to  recover  damages  for  the  injury  sua- 
tained  by  the  plaintiff  in  the  collision  which  occurred  upon 
the  defendants'  road,  at  Croton,  in  December,  1851.  It  was 
tried  at  the  Columbia  circuit,  in  April,  1853,  before  Mr.  Justice 
Parkeb.  It  appeared  upon  the  trial  that  the  plaintiff,  being  a 
passenger  in  one  of  the  defendants'  cars,  at  the  time  of  the  col* 
lision,  had  the  larger  or  shin  bone  of  his  leg  broken,  between 
the  knee  and  the  ancle.  He  also  received  some  flesh  wounds  upon 
the  head.  After  the  injury  he  was  c|irried  to  the  house  of  his 
brother,  at  Stuyvesant,  where  his  leg  was  set,  and  where  he  re- 
mained about  four  months,  when  he  was  taken  to  his  residence 
in  Yalatie.  After  this,  he  was  confined  to  his  house  some  three 
or  four  weeks,  and  he  used  crutches  for  three  or  four  months  after 
he  got  out.  It  also  appeared  that  at  the  time  of  the  trial  he 
was  still  lame.  Dr.  Frary,  the  physician  by  whom  the  leg  was 
set,  testified  that  the  injury  had  produced  a  curvature  of  the 
leg ;  that  it  was  an  inch  or  more  shorter  than  the  other,  and 
not  as  flexible,  and  never  would  be ;  that  it  might  get  straight, 
but  never  would  be  as  elastic  as  before,  and  could  not  be 
restored  to  what  it  was  before  for  usefulness ;  that  he  walked 
lame,  and  the  leg  would  probably  never  be  restored  in  length. 
Dr.  Marchy  who  had  been  called  to  see  the  plaintiff  while  he  was 
at  Stuyvesant,  testified  that  he  had  measured  the  leg  since  the 
trial  had  commenced,  and  that  it  was  shorter  than  the  other  by 
nearly  an  inch.  He  also  stated  that  the  muscles  of  the  leg 
appeared  to  be  pretty  well  developed,  and  that  the  plaintiff 
appeared  to  be  a  healthy  man.  At  the  time  of  the  injury  the 
plaintiff  was  keeping  a  grocery  store  at  Yalatie.  He  also  kept 
a  livery  stable.  Upon  this  evidence  the  jury  rendered  a  verdict 
for  the  plaintiff  for  $6000.     The  defendants,  upon  a  case, 
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moved  to  set  aside  the  verdict,  on  the  ground  that  the  damages 
were  excessive. 

O.  W.  Btdkley,  for  the  plaintiff. 

Jhhn  Thompson^  for  the  defendants. 

Bp  the  Court,  Harbis,  J.  In  Collins  v.  The  Albany  and 
Schenectady  Rail  Road  Company,  (12  Barb.  492,)  I  had 
occasion  to  examine  the  principles  upon  which  courts  had  acted 
in  granting  new  trials  on  the  ground  of  excessive  damages,  and 
to  refer  to  the  leading  precedents  on  thaf  subject.  The  rule 
which  I  there  deduced,  as  the  result  of  my  examination,  and  in 
which  my  brethren  concurred,  was,  that  when  the  damages 
found  by  the  jury  are  either  so  large  or  so  small  as  to  force 
upon  the  mind  of  every  man  familiar  with  the  circumstances  of 
the  case,  the  conviction  that,  by  some  means,  the  jury  have 
acted  under  the  influence  of  a  perverted  judgment,  it  is  the 
duty  of  the  court,  in  the  exercise  of  a  sound  judicial  discretion, 
to  grant  a  new  trial.  In  that  case,  the  plaintiff,  while  a  passenger 
in  one  of  the  defendants'  cars,  had  had  his  foot  crushed  so  badly 
that  for  several  days  his  life  was  despaired  of,  and  it  finally 
became  necessary  to  remove  a  part  of  the  foot.  He  was  crippled 
for  life.  Indeed,  there  was  reason  to  believe  that  his  life  was 
shortened  by  the  severity  of  the  injury,  for  he  had  died  pending 
the  motion  for  a  new  trial.  The  jury  gave  him  a  verdict  of 
$11,000.  This  verdict,  in  the  light  of  the  authorities  and  pre- 
cedents on  the  subject,  was  deemed  sufficiently  excessive  to 
require  the  court  to  interfere  and  send  the  case  to  another 
jury,  unless  the  representatives  of  the  plaintiff  should  elect  to 
reduce  the  verdict  to  $5000.  No  one,  I  think,  on  comparing 
the  ^ts  in  the  two  cases,  will  say  that  the  verdict  in  the  case 
referred  to  was  more  extravagant  than  that  in  the  case  under 
consideration.  The  injury  received  by  Collins  was  incompani- 
bly  more  severe,  both  in  its  immediate  effect  and  its  permanent 
consequences,  than  that  received  by  the  plaintiff  in  this  action. 
In  the  former  case  the  injury  had  well  nigh  proved  &tal,  at  the 
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first.  Finally,  after  much  intense  suffering,  the  outside  of  the  foot, 
including  one  of  the  toes,  had  to  be  removed.  Suffering  and 
infirmity  were  only  terminated  by  premature  death.  In  this 
case,  the  injury  was  undoubtedly  severe,  but  it  was  far  less 
serious  in  its  character  or  consequences.  The  plaintiff's  leg 
was  badly  broken,  and  he,  of  course,  must  have  suffered  greatly. 
The  evidence  shows  that  the  leg  is  somewhat  shortened  by  the 
injury,  and  will  probably  remain  so ;  yet  it  also  appears  that 
the  muscles  are  well  developed  and  the  plaintiff  is  restored  to 
his  wonted  health.  Am  I  not  justified,  then,  in  assuming  that 
a  verdict  of  $11,000  in  the  one  case  was  not  more  extravagant 
than  a  verdict  of  $6000  in  the  other  ?  The  same  reasons  which 
induced  the  court,  in  the  former  case,  to  require  that  the  plain- 
tiff's representatives  should  consent  to  reduce  the  verdict  more 
than  one  half,  as  a  condition  of  being  permitted  to  retain  it, 
would  justify  the  court  in  insisting  upon  a  corresponding  reduc- 
tion in  this  case.  Indeed,  I  think  a  verdict  for  half  the  amount 
would  have  been  far  better  adapted  to  the  circumstances  of  the 
case. 

Every  one  who  has  had  much  experience  in  the  trial  of  causes, 
has  had  occasion  to  observe  the  fact  that  in  actions  against  rail 
road  corporations  to  recover  damages  for  personal  injuries,  juries 
are  apt  to  be  far  more  liberal  in  awarding  damages  than  in  other 
cases  of  a  kindred  character.  And  yet,  I  think,  every  one  will 
admit  that  this  verdict,  when  compared  with  other  similar  ver- 
dicts, even  in  railroad  cases,  is  quite  disproportionate.  In  Van 
Namee  v.  The  Hudson  River  Rail  Road  Companj/j  which  was 
an  action  to  recover  damages  for  an  injury  received  in  the  same 
collision  at  Croton,  and  was  tried  at  the  Albany  circuit,  shortly 
before  this  action  was  tried,  the  plaintiff's  ancle  had  been  so  se- 
verely injured,  that  he  had  been  confined  to  his  house  for  several 
weeks,  perhaps  months,  and  being  largely  engaged  in  business 
as  a  manufacturer,  and  having  a  great  number  of  hands  in  his 
employ,  he  was  obliged  for  several  months  after  he  was  able  to 
leave  his  house  to  ride  back  and  forth  to  his  business.  It  also 
appeared  that,  by  reason  of  the  fracture  or  displacement  of  some 
of  the  bones  of  the  ancle,  the  plaintiff  still  remained  lame  at  the 
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time  of  the  trial.  The  jury  gave  a  verdict  of  $2100  for  the 
plaintiff,  which  was  acquiesced  in  by  the  parties  as  reasonable 
and  appropriate.  In  Holbrook  v.  The  Utica  and  Schenectady 
Rail  Road  Company^  (16  Barh.  113,)  a  lady,  while  seated  in 
one  of  the  defendants*  cars,  had  her  elbow  struck  by  some  object 
without,  and  one  of  the  bones  of  the  arm  split  and  shattered. 
The  jury  gave  a  verdict  for  $1800.  In  He^eman  v.  The 
Western  Rail  Road  Corporation^  (16  Barh.  353,)  the  verdict 
was  $9,900.  The  court,  though  the  verdict  was  deemed  very 
ample,  declined  to  interfere.  But  the  injury  in  that  case  was 
such  as  to  warrant  the  largest  measure  of  damages.  The  plain- 
tiff had  been  entirely  disabled  for  life.  For  more  than  two 
years  which  had  elapsed  between  the  time  of  the  injury  and  the 
trial  he  had  scarcely  been  able  to  leave  his  house.  With  no  ca- 
pacity to  provide  for  himself  or  his  family,  he  had  nothing  to 
anticipate  but  pain  and  helplessness  for  the  remainder  of  his 
life.  Under  these  circumstances,  it  was  thought  that  the  verdict, 
though  large,  was  not  excessive.  A  slight  comparison  of  that 
case  with  the  one  now  in  hand  will  be  sufficient  to  show  at  least 
that  it  cannot  be  regarded  as  a  precedent  for  sustaining  this 
verdict.  •  I  have  referred  to  these  cases,  rather  than  many  oth- 
ers, because  they  happen  to  be  fresh  in  my  own  pergonal  recol- 
lection. 

The  power  to  send  a  case  back  for  the  consideration  of  a  sec- 
ond jury,  on  the  ground  that  the  damages  awarded  by  the  first 
are  excessive,  has  been  exercised  as  long  as  the  courts  have  ex- 
ercised the  power  of  granting  new  trials  for  any  cause.  It  is 
worthy  of  remark  that  the  first  reported  case  of  a  new  trial 
granted  upon  the  merits,  was  an  action  for  slander,  and  the  new 
trial  was  granted  on  the  ground  of  excessive  damages.  The 
case  is  Wood  v.  Chinston,  It  came  before  the  court  in  1655, 
and  is  reported  in  Style,  465.  The  verdict  was  for  £1500.  The 
report  states  that  "  upon  the  supposition  that  the  damages  were 
excessive,  and  that  the  jury  did  favor  the  plaintiff,  the  defend- 
ant moved  for  a  new  trial.  Sergeant  Maynard  opposed  it,  and 
said  that  after  a  verdict,  the  partiality  of  the  jury  ought  not  to  be 
questioned,  nor  is  there  any  precedent  for  it  in  our  books  of  the 

Vol.  XIX.  59 


466  CASES  IN  THE  SUPREME  COURT. 


Glapp  V.  The  Hudson  River  Rail  Rood  Company. 

law,  and  it  would  be  of  dangerous  consequence  if  it  should  be 
suffered,  and  the  greatness  of  the  damages  giyen  can  be  no  cause 
for  a  new  trial,  but  if  it  were,  the  damages  are  not  here  exces- 
sive, if  the  words  spoken  be  well  considered,  for  they  tend  to 
take  away  the  plaintiff's  estate  and  his  life.  Windham,  on  the 
other  side,  pressed  for  a  new  trial  and  said  it  was  a  packed  busi- 
ness, else  there  could  not  have  been  so  great  damages,  and  the 
court  hath  power,  in  extraordinary  cases,  such  as  this  is,  to  grant 
a  new  trial.  Glyn,  Ch.  J.  said  "  It  is  in  the  discretion  of  the 
court  in  some  cases  to  grant  a  new  trial,  but  this  must  be  a  ju- 
dicial, and  not  an  arbitrary  discretion,  and  it  is  frequent  in  our 
books  for  the  court  to  take  notice  of  miscarriages  of  juries,  and 
to  grant  new  trials  upon  them,  and  it  is  for  the  people's  benefit 
that  it  should  be  so,  for  a  jury  may  sometimes  by  indirect  deal- 
ings be  moved  to  side  with  one  party,  and  not  to  be  indifferent 
betwixt  them,  but  it  cannot  be  so  ifvtended  of  the  court.  Where- 
fore let  there  be  a  new  trial  the  next  term,  and  the  defendant 
shall  pay  Aill  costs."  This  case  has  always  been  referred  to  by 
judges,  when  noticing  the  origin  of  new  trials  for  erroneous  ver- 
dicts.    {See  Cfrahamon  New  Trials j  8.) 

But  while  the  power  of  the  court  to  interfere  by  granting  a 
new  trial,  where  the  damages,  as  compared  with  the  facts  in  the 
case,  seem  greatly  disproportionate,  is  unquestionable,  I  admit, 
that  it  should  be  cautiously  and  sparingly  exercised.  The  jury 
is  the  appointed  tribunal  for  examining  the  facts  and  circumstan- 
ces in  actions  sounding  in  damages,  and  awarding  compensation. 
It  is  justly  regarded  as  a  favorite  tribunal.  The  law  goea  veiy 
far  in  presuming  that  it  is  influenced  by  pure  motives.  The  de- 
cisions of  such  a  tribunal  ought  not  to  be  disturbed  upon  light 
grounds.  But  it  is  also  to  be  remembered  that,  in  assuming  to 
interfere,  the  court  does  not  encroach  upon  the  jurisdiction  so 
wisely  committed  to  the  jury.  It  never  undertakes  to  substitute 
its  own  judgment,  in  the  place  of  that  which  the  jury  has  pro- 
nounced. All  the  power  it  claims  is,  to  refer  the  case  back  to 
the  same  tribunal  for  reconsideration,  when  its  decision  appears 
to  have  been  erroneous. 

Every  man  knows  that  without  this  power  in  the  court,  great 
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injustice  might,  and  probably  would,  at  least  occasionally,  be 
done.  Every  experienced  lawyer  will  also  agree  with  me,  I 
think,  that  more  injustice  has  been  done  by  refusing  to  inter- 
fere with  verdicts  which  were  confessedly  extravagant,  than  by 
an  indiscreet  exercise  of  the  power.  It  is  in  those  cases  where, 
the  law  being  unable  to  furnish  the  jury  with  any  measure  of 
damages,  the  whole  question  is  referred  to  them  without  any 
guide  or  restriction,  that  the  jury  is  most  likely  to  err.  Their 
feelings,  their  passions  and  their  prejudices  are  appealed  to  by 
all  the  arts  of  eloquence,  and  sometimes  not  without  success. 
Under  such  circumstances,  it  is  no  surprising  thing  that  the 
verdict  should  occasionally  testify  to  the  effects  of  such  influ- 
ences. When  this  is  apparent  it  is  the  manifest  duty  of  the 
court  to  set  aside  the  verdict,  and  sribmit  the  case  to  the  consid- 
eration of  a  second  jury. 

I  will  not  say  that  this  case  furnishes  evidence  that  the  jury 
acted  under  the  influence  of  undue  motives.  I  do  not  think  it 
does.  Nor  do  I  regard  the  damages  as  very  grossly  excessive ; 
but  I  do  regard  them  as  sufficiently  large  to  show  that,  whatever 
the  influence  may  have  been,  whether  it  was  prejudice  against 
the  defendants,  or  a  desire  to  punish  them  for  the  carelessness 
of  their  agents,  the  verdict  has  been  rendered  under  some  mis- 
conception of  duty,  or  some  perversion  of  judgment,  and  that  it 
must  result  in  injustice  to  the  defendants,  unless  they  are  pro- 
tected by  the  interposition  of  the  court.  I  have  already  said 
that  a  verdict  for  half  the  amount  would  have  been  better  adapt- 
ed to  the  facts  of  the  case,  but  T  am  not  inclined  to  insist  upon 
having  the  verdict  so  much  reduced.  I  think  the  motion  should 
be  denied,  if  within  twenty  days. the  plaintiff  shall  stipulate  to 
reduce  the  verdict  to  i|^4000,  and  if  such  stipulation  is  not  given, 
that  a  new  trial  be  granted  upon  payment  of  costs. 

[Albant  General  Term,  September  4,  1854.  Wrightt  Harris  and  Wat- 
Jon,  Jostices.] 
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The  People,  ex  rel  Sidney  H.  Stuart,  vs,  Francis  W.  Ed- 
monds, chamberlain  of  the  city  of  New  York. 

Police  justices  of  the  city  and  county  of  New  York  are  county  officers ;  and  the 
services  rendered  by  them  are  rendered  to  the  county,  and  are  chargeable  to 
the  county,  as  contingencies,  v 

A  mandamus  is  the  approprijit©  remedy  to  compel  the  county  treasurer  to  pay, 
when  he  refuses  to  pay,  a  demand  which  the  board  of  supervisors  have  legally 
audited  or  allowed,  or  directed  to  be  paid.  - 

By  the  act  of  July  11,  1861,  the  board  of  supervisors  of  the  city  and  county  of 
New  York  were  authorized  to  increase^he  salaries  of  the  police  Justices  of  the 
county  of  New  York ;  and  it  was  provided  that  the  salaries  to  be  thus  fixed 
should  not  be  increased  or  diminished  during  the  term  for  which  such  police 
justices  should  be  elected  or  appointed.  In  pursuance  of  this  authority  the 
•  boai-d  of  supervisors,  by  a  resolution  of  January  2, 1852,  fixed  the  salaries  of 
the  police  justices  at  $2000  perrfmnum,  to  be  in  full  for  services  rendered  by 
them  on  Sundays,  as  well  as  for  other  extra  duties.  Subsequently,  by  a  reso- 
lution of  December  29, 1868,  the  board  of  supervisors  ordered  the  police  just- 
ices to  be  paid  for  extra  services,  at  the  rate  of  one-sixth  of  the  compensation 
then  received  by  them.  Held,  that  the  board  having  fixed  the  salaries  by  the 
resolution  of  Jan.  2,  1862,  could  not  by  a  subsequent  resolution,  increase  or 
diminish  the  salaries  of  the  police  justices  then  in  office,  during  the  continuance 
of  their  term  of  office.  And  that  consequently  the  iBsolution  of  December  29, 
1863,  was  void. 

APPEAL  from  an  order  made  at  a  special  tei^m,  refnsing  to 
grant  a  mandamus  against  the  defendant.    The  material  facts 
are  stated  in  the  following  opinion,  delivered  at  the  special  term. 

Clerke,  J.  '^  This  is  an  application  made  on  behalf  of 
Sidney  H.  Stuart,  one  of  the  police  justices  of  the  city  of  New 
York,  for  a  peremptory  mandamus,  commanding  the  chamberlain, 
in  his  capacity  of  treasurer  of  the  county,  ex  officio,  to  pay  him 
the  sum  of  $666.66,  for  a  compensation  directed  to  be  paid  to 
him  by  the  resolution  of  the  board  of  supervisors  of  the  27th  of 
December,  1853,  for  extra  services.  The  relator  was  elected  one 
of  the  police  justices  of  the  city  in  November,  1851,  and  entered 
upon  the  duties  of  his  office  on  the  following  May,  and  has  ever 
since  continued  to  discharge  those  duties.  The  question  to  be 
considered  is  whether  the  board  of  supervisors  had  the  power  to 
make  this  allowance  for  extra  services. 
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Under  the  general  power,  which  they  possess  by  common  law 
and  by  statute,  they  can  allow  all  amounts  chargeable  against 
the  county,  (1  R.  S.  367,  §  4,)  which  comprises  the  prosecution 
and  conviction  of  criminals,  and  all  contingent  expenses  neces- 
garily  incurred  for  the  use  and  benefit  of  the  county.  The  ser- 
vices alleged  and  admitted  in  the  present  case,  have  been 
rendered,  in  my  opinion,  to  the  county  as  contradistinguished 
from  the  city  in  its  municipal  capacity.  The  office  of  police 
justice  is  not  of  municipal  but  of  common  law  origin  ;  it  is  en- 
tirely independent  of  the  charter,  and  if  we  were  reduced  by  a 
repeal  of  it  to  the  status  of  a  mere  county,  this  office  would  still 
essentially  survive,  exercising  duties  always  belonging,  accord- 
ing to  the  general  law  of  the  land,  to  justices  of  the  peace.  The 
legislature,  to  bo  sure,  has  distributed  the  duties  of  the  justices, 
as  far  as  this  city  is  concerned^  and  has  directed  that  the  civil 
and  criminal  business  should  be  discharged  by  different  classes  ; 
one  class  to  be  confined  exclusively  to  civil  and  the  other  to 
criminal  business  ;  but  this  is  merely  a  convenient  division  of 
labor ;  an  arrangement  which  may  be  adopted  with  equal  benefit 
whenever  the  population  or  circumstances  of  any  locality  render 
it  desirable,  whether  possessing,  or  not,  a  municipal  charter. 

Besides,  even  if  this  office  were  purely  municipal,  and  entirely 
coexistent  with  and  dependent  upon  the  charter,  still,  if  the  ser- 
vices were  rendered  to  the  county,  the  board  of  supervisors  had 
authority  to  grant  compensation  for  those  services,  or  for  county 
services  rendered  by  any  individual,  whatever  may  be  his  occu- 
pation, office  or  condition.  The  services  which  they  intended  to 
compensate  by  the  resolution  of  1853,  were  rendered  by  the  po- 
lice justices  on  Sundays,  which,  by  the  common  law,  no  public 
officer  is  under  any  obligation  to  perform,  but  which,  in  a  crowded 
and  heterogeneous  population,  are  absolutely  necessary  to  pre- 
vent rioting  and  disorder,  and  the  escape  of  criminals.  The 
board  of  supervisors,  then,  having  the  general  authority  to  order 
this  additional  compensation,  the  only  question  that  remains,  in 
this  stage  of  the  inquiry,  is  whether  they  have  been  restricted 
or  prohibited  from  doing  so  by  the  paramount  authority  of  the 
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State  legislature,  or  in  other  words,  has  their  general  power  in 
this  respect  been  curtailed  ? 

In  chapter  153,  Laws  of  1848,  page  249,  in  the  9th  section  of 
an  act  in  relation  to  justices  and  police  courts  in  the  city  of  New 
'  York,  passed  March  30th,  1848,  it  is  provided  ''  that  the  justices 
shall  receive  such  an  annual  compensation  for  their  services  as 
shall  be  fixed  by  the  common  council,  which  shall  be  in  lieu  of 
all  fees  and  other  perquisites,  and  shall  not  be  increased  or  di- 
minished during  theijr  continuance  in  office,  and  shall  receive  no 
other  fees  or  perquisites  whatever  by  virtue  of  their  office." 
Pursuant  probably  to  this  act,  the  board  of  supervisors,  by  a 
resolution  of  the  23d  April,  1851,  allowed  the  police  justices,  for 
services  rendered  by  them  on  Sundays,  fi-om  the  9th  day  of  May. 
1848,  to  the  date  of  the  resolution,  "  at  the  same  rate  of  compen- 
sation per  diem  as  the  salaries  then  paid  them  for  services  per- 
formed in  the  ordiary  business  and  legal  days  of  the  week ;"  that 
is,  they  increased  the  salaries  one-sixth  for  those  additional  ser- 
vices, and  this  they  had  undoubtedly  the  power  to  do. 

By  an  act  of  the  legislature,  passed  July  11th,  1851,  section  6, 
this  9th  section  of  the  law  of  1848,  above  referred  to,  was  repeal- 
ed, and  for  the  increase  of  duties  created  by  this  act,  (including 
the  services  rendered  on  Sundays)  the  board  of  supervisors  are 
authorized  to  increase  the  salary  of  the  justices  and  clerks  elected 
and  appointed  under  the  act  of  1848 ;  and  the  salaries  to  be  thus 
fixed  are  not  to  be  increased  or  diminished  during  the  term  for 
which  they  are  elected  or  appointed. 

According  to  this  act,  then,  the  board  of  supervisors,  while 
authorized  to  increase  the  salaries  of  officers  elected  and  ap- 
pointed under  the  act  of  1848,  during  the  term  for  which  they 
are  elected  and  appointed,  are  absolutely  prohibited,  after  thus 
increasing  and  fixing,  from  again  increasing  or  diminishing 
their  salaries.  This  prohibition  applies  to  the  police  as  well  as 
to  the  civil  justices,  for  both  are  equally  appointed  and  elected 
under  that  act ;  the  4th,  5th,  6th  and  10th  sections  applying 
especially  to  the  civil  justices,  and  the  7th  and  8th  to  the  police 
justices ;  the  other  sections  applying  in  common  to  both.  Pur- 
suant to  the  power  given  by  the  act  of  1851,  the  board  of  super* 
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visors,  by  a  resolution  of  January  2d,  1852,  fixed  the  salaries  of 
the  police  and  civil  justices  at  $2000  per  annum,  "  to  be  in  full 
for  services  rendered  by  them  on  Sundays  as  well  as  other  du- 
ties assigned  them."  As  we  have  observed,  they  had  specific 
power  to  do  this  by  the  act  of  1851 ;  but,  having  done  so,  they 
are  positively  restrained,  by  the  same  act  and  section,  from 
making  any  further  increase  during  ike  continuance  of  the 
term,  for  which  the  incumbent  has  been  elected.  The  relator 
was  elected  in  November.  1851,  his  term  of  office  to  commence 
the  following  May,  for  four  years.  How  then,  in  the  face  of  the 
statute  of  1851,  could  the  board  of  supervisors  pass  the  resolu- 
tion of  December  29th,  1858,  ordering  the  police  justices  to  be 
paid  for  extra  services  at  the  rate  of  one-sixth  of  the  compen- 
sation they  now  receive ;  contemplating  evidently  extra  compen- 
sation for  the  services  rendered  by  them  on  Sundays ;  although 
by  resolutions  of  January,  1852,  it  is  expressly  specified,  that 
the  salary  of  $2000  per  annum  is  to  be  in  full  for  services  ren- 
dered by  them  on  Sundays  ? 

This  resolution  appears  to  me  to  be  in  contravention  and 
violation  of  the  act  of  1851 ;  and  although,  under  their  general 
powers,  as  I  have  already  shown,  the  board  of  supervisors  had 
full  power  to  allow  this  remuneration,  yet  as  the  supreme  legis- 
lative authority  has  thus  limited  those  powers,  the  resolution  of 
1858  is  null  and  void.  Having  arrived  at  this  conclusion,  it  is 
unnecessary  to  consider  the  points  taken  by  the  counsel  of  the 
defendant,  whether  the  amount  claimed  was  payable  by  the 
comptroller  or  chamberlain,  and  consequently  whether  a  manda- 
mus could  be  granted  against  the  latter,  even  if  the  relator  were 
entitled  to  the  amount  which  he  demands. 

It  was  mentioned  on  the  argument,  in  support  of  the  relator^s 
daim,  that  the  police  justices  were  entitled  to  a  larger  salary 
than  the  civil  justices,  and  that  both  classes  of  officers,  by  the 
resolution  of  1852,  being  placed  on  an  equality  in  this  respect, 
allowing  to  both,  without  distinction,  $2000  per  annum,  the  res- 
olution of  1853,  giving  an  increase  to  the  former,  was  equitable, 
and  should  be  favorably  entertained  by  the  court.  I  readily  ad 
mit  that,  both  in  th^  nature  and  amount  of  their  labor,  the  duties 
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of  the  police  justices  are  mucb  more  onerous  and  severe  than 
those  devolving  on  the  justices  of  the  inferior  civil  courts. 
They  have  to  attend  at  unseasonable  hours,  and  with  little  inter- 
niission  for  relaxation  or  repose ;  they  are  even  excluded  from 
the  sacred  rest  of  the  sabbath ;  they  are  constrained  to  witness 
day  after  day  scenes  most  revolting  to  humanity ;  scenes  calcu- 
lated to  make  the  hardest  heart  mourn  over  the  destitution  and 
moral  ruin  of  our  race ;  they  have  human  nature  perpetually 
and  practically  before  them,  in  its  vilest  and  rudest  aspects ;  and 
the  actual  physical  and  mental  toil  which  those  duties  impose 
must  be  seriously  detrimental  to  their  health.  But,  in  my 
opinion,  this  inequality  and  inadequacy  of  remuneration  can  on- 
ly be  corrected  by  the  intervention  of  the  legislature,  by  the 
repeal  or  amendment  of  the  act  of  1851. 
The  application  must  be  denied." 

From  this  decision  the  relator  appealed. 

/.  W.  Edmonds,  for  the  relator. 
R.  J.  Dillon,  for  the  defendants. 

By  the  Court,  Morris,  J.  Police  justices  of  the  city  and 
county  of  New  York  are  county  officers.  The  services  rendered 
by  them  are  rendered  for  the  county,  and  are  chargeable  to 
the  county  as  contingencies.  The  salaries  of  police  justices 
are  (by  an  act  of  the  legislature)  to  be  established  by  the  board 
of  supervisors.  The  city  chamberlain  is,  es  officio,  county 
treasurer,  and  it  is  his  duty,  and  not  that  of  the  comptroller 
of  the  city,  to  pay  all  county  charges  legally  audited  and  allowed, 
or  directed  to  be  paid,  by  the  board  of  supervisors. 

A  mandamus  is  the  appropriate  remedy  to  compel  the  county  ] 
treasurer  to  pay,  when  he   refuses  to  pay,  a  demand  which  |  ^ 
the  board  of  supervisors  have  legally  audited^  and  allowed  or 
directed  to  be  paid.  ^ 

The  only  remaining  question  is,  whether  the  resolution  of 
the  board  of  supervisors,  of  the  29th  of  December,  1853,  is  or 
is  not  legal. 
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By  the  act  of  the  legislature,  of  the  11th  of  July,  1851  the 
board  of  supervisors  of  the  city  and  county  of  New  York  are 
authorized  to  increase  the  salaries  of  the  police  justices  of  the 
county  of  New  York,  which  is  to  be  in  full  for  services  on  Sun- 
day, and  for  all  extra  services,  and  it  is  provided  that  the  sala- 
ries to  be  thus  fixed  shall  not  be  increased  or  diminished  during 
the  term  for  which  such  police  justices  shall  be  elected  or  ap- 
pointed. The  resolution  of  the  board  of  supervisors  of  the  2d 
of  January,  1852  was  a  compliance  with  this  act  of  the  legisla- 
ture ;  and  the  board  of  supervisors  could  not  legally  increase 
or  diminish  the  salaries  of  the  police  justices  then  in  office, 
during  the  continuance  of  the  term  of  office  for  which  they  had 
been  elected  or  appointed.  The  board  of  supervisors  had  no 
legal  power  to  pass  the  resolution  of  the  29th  of  December, 
1853,  and  the  county  treasurer  was  justified  in  refusing  to 
pay  it. 

Order  of  the  special  term  affirmed,  with  costs. 

[New  Toex  GsNEttiL  Tebm,  September  26,  1864.    MitcheU,  RootevtU  and 
Morris,  Justices.] 


Rockwell  vs.  Saunders  and  Pulling. 

On  the  appointment  of  an  adminstrator  the  personal  property  of  the  intestate 
Tests  in  him,  by  relation,  fVom  the  death  of  the  intestate. 

An  administrator  may  bring  trespass,  for  unlawfally  taking  goods  of  the  intes- 
tate after  his  death  and  before  administration  granted.  He  may  also  maintain 
an  action  for  a  trespass  committed  on  the  real  estate,  or  for  taking  and  carrying 
away  the  goods,  of  the  intestate  in  his  lifetime. 

In  an  action  of  replevin  (or  to  recover  the  possession  of  personal  property,)  the 
plaintiff  cannot  recover  if  it  appears  that  the  property  belonged  to  a  pei^son 
deceased,  and  that  letters  of  administration  have  been  issued,  and  the  plaintiff 
has  taken  possession  wrongfully. 

The  plainUff,  to  maintain  the  action,  must  have  the  general  or  special  property, 
and  the  right  to  possession.  He  must  be  the  owner,  or  lawfldly  entitled  to  the 
possession  of  the  property  by  virtue  of  a  special  property  therein. 
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No  title  will  be  aoqnired  by  the  purchaser  of  logs  fVom  one  who  u  in  ; 

of  land  as  assignoe  of  a  vendee,  under  a  contract  which  prohibited  the  latter 

from  cutting  timber  until  he  had  made  certain  payments,  which  he  has  not  made; 

although  the  purchaser  of  the  logs  did  not  know  what  title  the  occupant  had, 

to  the  land. 
If  such  purchaser  of  the  logs  saws  them  into  lumber,  in  good  fidth,  and  witliout 

notice,  whether  he  will  acquire  title  to  the  lumber  1     QiMvre. 
Where  the  property  haa  been  replevied,  and  delivered  to  the  plaintiff,  he  cannot 

elect  to  take  judgment  (br  the  value.  t 

Senible^  that  where  the  property  has  not  been  delivered  to  the  plaintiff,  and  he 

recovers,  the  Judgment  should  be  in  the  alternative. 

THREE  suits  in  replevin  (or  for  the  delivery  of  personal  prop* 
erty)  brought  in  February,  1852,  to  recover  16,000  hemlock 
boards,  were  consolidated  by  stipulation ;  and  were  tried  before 
Mr.  Justice  Cadt,  at  the  Saratoga  circuit,  in  October,  1852. 
The  logs,  from  which  the  timber  was  sawed,  came  from  a  lot  in 
Kayaderosseras  patent,  to  which  George  W.  Bancker,  at  the 
time  of  his  death,  had  title,  (unless  it  had  passed  by  a  sheriff's 
sale  hereafter  mentioned.)  One  Ralph  testified,  that  he  went  on 
to  the  lot  in  18S3,  and  occupied  it  till  May,  1650,  and  left  his 
"  things"  there  till  September,  1850:  That  when  he  went  into 
possession,  he  expected  G.  W.  Bancker  owned  it,  and  supposed 
so  until  May,  1844.  That  when  he  went  on  to  it  he  had  k 
quitclaim  deed  from  one  Judson,  under  which  he  occupied  until 
he  took  a  contract  from  Bancker.  That  he  cleared  about 
ten  acres,  and  there  was  a  log  house  and  bam  on  it  when  he  left 
it.  It  was  proved  that  on  the  9th  of  May,  1848,  he  and  G.  W. 
Bancker  entered  into  a  contract  by  which  Bancker  agreed  to  sell 
the  land  to  him  upon  his  paying  82  per  acre,  and  he  was  to  pay 
$50  on  the  15th  of  June,  1848.  By  the  terms  of  the  contract 
he  was  not  to  destroy  or  sell  any  timber  until  he  had  made  the 
first  payment  and  Bancker  had  ascertained  the  true  quantity  of 
acres,  which  would  be  as  soon  as  Ralph  made  the  first  payment 
There  were  over  240  acres  of  the  land  agreed  to  be  conveyed ; 
and  after  the  first  payment,  Ralph  was  to  pay  $50  annually  and 
interest.  There  was  nothing  in  the  contract  in  relation  to  pos- 
session. Ralph  further  testified  that  he  never  made  the  first 
payment,  and  in  May,  1850,  sold  to  N.  N.  Houghton.    In  May, 
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1844,  or  5,  John  Brotheraon  came  to  his  house  on  the  lot,  and 
<){aimed  to  own  the  lot,  and  said  he  had  a  good  deed  from  the 
Banckers.  Ralph  doubted,  but  on  his  coming  again,  gave  him 
an  agreement  to  pay  rent  one  year ;  but  he  refused  to  pay 
when  Brotherson  came  again,  and  Brotherson  threatened  to  put 
him  off ;  but  he  refused  to  go,  and  afterwards  made  the  contract 
with  Bancker. 

Houghton  testified  that  he  purchased  the  contract  between 
Ralph  and  Bancker ;  that  he  took  a  quitclaim  deed  from  Ralph, 
and  his  contract.  That  he  gave  a  quitclaim  deed  to  X  P. 
Conkling,  to  whom  he  showed  the  contract  between  Ralph  and 
Bancker,  who  handed  it  back  to  him.  That  Conkling  was  the 
son  of  GoL  Conkling,  to  whom  the  deed  was  delivered,  in  the 
presence  of  his  son.  That  witness  had  the  contract  about  a 
month  in  his  possession.  That  Ralph  told  him  where  the  key 
was  and  he  went  up  and  gave  Conkling  permission  to  go  on  to 
the  lot.  That  he  got  $170  for  the  lot.  That  he  did  not  offer 
to  pay  up  the  contract.  He  was  told  there  was  a  lawsuit  about 
it,  and  he  would  get  no  title. 

H.  T.  Jenkins  testified  that  the  logs  (from  which  it  appeared 
the  htmber  in  question  was  made)  were  taken  from  this  lot  in 
the  winter  of  1850  and  1851,  and  in  the  spring  of  1851,  by 
said  H.  T.  Jenkins  and  his  brother,  by  order  of  Col.  Conk- 
ling. That  the  plaintiffs  were  to  pay  Conkling  for  the  logs,  of 
which  there  were  1100,  and  they  finished  drawing  in  the  latter 
part  of  March.  That  the  witness  and  his  brother  were  to  take 
the  logs  of  Col.  Conkling  and  were  to  get  them  into  a  mill  called 
Effner^s  mill,  and  pay  Conkling  for  them,  $10  per  hundred. 
They  to  have  all  that  came  from  the  logs  except  $10.  That 
the  witness  and  his  brother  sold  them  to  the  plaintiffs  in  the 
winter  of  1850,  and  to  be  delivered  in  the  river  in  the  first 
place  ;  and  the  witness  and  his  brother  then  consented  to  deliv- 
er them  at  Effner's  mill,  at  $32.50  per  hundred^  $10  of  which 
waa  to  be  paid  to  Conkling,  and  the  rest  to  the  Jenkinses,  who 
drew  their  pay  while  at  work.  One  Effner  testified  that  he 
sawed  the  logs  for  the  plaintiffs,  in  the  winter  and  spring  of 
1851.    That  the  agreement  to  saw,  was  made  with  the  plaintiffs 
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in  1850,  and  the  logs  all  drawn  by  Jenkins  by  the  last  of  March 
or  first  of  April  1851,  and  all  sawed  as  soon  as  May  or  Jane 
of  that  year ;  and  .were  drawn  away  in  the  winter  of  1852. 
That  when  he  made  this  contract  for  sawing,  it  was  to  saw  the 
logs  the  Jenkinses  were  then  delivering,  and  he  understood  the 
logs  were  to  come  from  the  Ralph  lot.  It  was  further  proyed 
that  a  large  quantity  of  the  lumber  was  drawn  away  by  the  de- 
fendants to  Saratoga  Springs,  to  be  there  shipped  by  rail  road 
to  Troy.  Some  of  it  was  taken  by  them  from  Effner's  mill 
yard,  and  some  from  a  place  to  which  the  plaintiffs  had  drawn 
it.  A  witness  also  stated  that  the  plaintiffs  said  "they  had 
the  logs  from  Jenkins,  or  he  got  them  in  for  them." 

G.  W.  Bancker  died  in  March  1851,  and  Evart  A.  Bancker 
was  his  heir  at  law ;  and  one  McGregor  became  the  adminis- 
trator of  the  former.  In  November,  1851,  E.  A.  Bancker  offer- 
ed a  deed  to  CoL  Conkling,  who  refused  to  take  it  or  make  pay- 
ment ;  and  on  the  13th  of  November,  1851,  Bancker  gave  a 
deed  of  the  lot  to  the  defendant  Pulling ;  which  included,  in 
terms,  all  the  logs  and  timber  lying  on  the  lot.  On  the  22d  of 
November,  1851,  Fulling  sold  an  undivided  moiety  of  the  lot  to 
the  defendant  Saunders.  The  defendants  offered  in  evidence 
a  memorandum  of  sale, .  including  the  logs,  boards,  lumber  &c. 
in  question,  purporting  to  be  from  E.  A.  Bancker,  by  his  attor- 
ney, to  the  defendants,  dated  November  13th,  1851 ;  but  no 
proof  of  his  authority  was  given,  and  the  memorandum  was  re- 
jected, and  the  defendants  excepted.  The  defendants  obtained 
leave  to  amend  their  answer  so  as  to  set  up  title  to  the  property 
in  the  administrator  of  G.  W.  Bancker.  The  defendants  offer- 
ed in  evidence  a  bill  of  sale,  dated  October  2d,  1852,  and  duly 
acknowledged,  from  said  administrator  to  the  defendants,  of  the 
logs  and  boards  &c.  made  from  trees  taken  from  the  land  of 
G.  W.  Bancker  contracted  by  him  to  be  sold  to  Ralph.  This 
was  objected  to,  and  rejected  by  the  court,  and  defendants  except- 
ed. The  plaintiffs  gave  in  evidence  a  judgment  for  costs, 
against  G.  W.  and  E.  A.  Bancker  in  an  ejectment  suit  for  lands 
in  the  county  of  Fulton,  brought  by  the  Banckers  against  two 
persons  by  the  name  of  McNiel,  filed  February  13th,  1845 ; 
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(bat  there  was  no  evidence  that  it  was  docketed  in  Saratoga 
county  ;)  and  an  execution  thereon  to  the  sherifiF  of  the  county  of 
Saratoga  ;  and  proyed  a  sale  of  this  lot  in  August,  1846,  to  one 
Robert  Whillis ;  and  a  deed  to  him  by  the  sheriff.  The  defend- 
ants objected  to  this  evidence,  that  the  judgment  had  not  been 
docketed  in  the  county  of  Saratoga ;  that  no  authority  to  com- 
mence the  suit  had  been  shown ;  and  that  the  defendants  and 
those  under  whom  they  claimed  are  estopped  from  denying  the 
title  of  the  plaintiff.  The  court  overruled  the  objection,  and 
the  defendants  excepted.  The  defendants  offered  to  show  that 
the  attorneys  for  the  plaintiffs  in  that  suit  had  no  other  author* 
ity,  except  that  the  father  of  John  Brotherson,  one  of  them, 
had  power  to  commence  suits,  under  a  condition  that  he  should 
pay  all  costs  that  might  be  adjudged  against  them ;  and  that 
J.  Brotherson  knew  of  the  condition,  and  procured  the  execution 
to  be  issued  and  a  sale  to  be  made  to  Whillis  as  his  agent  and 
for  his  benefit ;  all  without  the  knowledge  of  the  Banckers  ;  and 
that  Bancker,  when  he  heard  of  it,  in  May  1851,  commenced  a 
suit  against  J.  Brotherson  and  his  father  for  fraud  in  procuring 
such  sale  ;  and  a  decree  was  entered  in  November,  1851,  setting 
aside  the  sheriff's  deed  to  Whillis,  and  requiring  J,  Brotherson 
to  release  all  claim  to  the  lot.  This  evidence  was  objected  to 
and  rejected,  and  the  defendants  excepted.  J.  Brotherson  tes- 
tified that  he  gave  a  lease  to  Ralph,  in  May,  1845,  and  that 
Ralph  occupied  under  him  until  May  9th,  1848.  The  plain- 
tiffs offered  to  prove  the  value  of  the  lumber  in  Troy,  in  April, 
1852.  The  defendants  objected  that  the  value  must  be  taken 
in  January  1852,  when  the  sheriff  took  the  property  in  this 
suit,  and  at  Saratoga  Springs  where  it  was  admitted  the  prop- 
erly was  replevied.  The  objection  was  overruled  and  the  tes- 
timony received  and  the  defendants  excepted. 

In  the  course  of  the  trial,  the  defendants  made  proof  of  the 
title  of  G.  W.  Bancker  to  the  land,  by  a  descent  from  one  of 
the  original  patentees. 

The  court  charged  the  jury  that  Bancker  had  shown  title  to 
the  lot,  and  that  all  persons  coming  into  possession  under  the 
contract  between  Ralph  and  Bancker  were  estopped  to  deny 
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Sftneker's  title,  and  stood  in  the  same  sitnation  as  Balpli,  and 
that  the  plaintiff,  dealing  with  Conkling  and  Jenkins,  would 
stand  in  the  same  situation  as  if  dealing  with  Ralph.  And  that 
if  Ralph  had  cnt  the  logs  and  sold  them  to  the  plaintiff,  G.  W. 
Bancker  oonld  not  maintain  an  action  against  the  plaintiff  for 
boards,  but  must  be  confined  to  his  action  against  Ralph,  if  they 
believed  the  plaintiff  purchased  without  knowing  of  Ralph's 
contract  That  Bancker,  by  allowing  Ralph  to  occupy  the  lot, 
held  him  out  to  the  world  as  owner ;  and  that  Ralph's  possession 
of  the  lot  was  eyidence  to  all  the  world,  except  Bancker,  of  the 
tme  ownership ;  and  that  Ralph's  possession  was  such  that  the 
plaintiffs  had  a  right  to  regard  him  as  owner ;  and  that  the 
plaintiffs  had  such  right  in  dealing  with  Ralph  for  the  logs. 
That  the  defendants  could  not  show  title  out  of  the  plaintiff; 
that  they  were  not  in  a  situation  to  do  so.  That,  although  the 
plaintiff's  title  might  be  defectire,  and  the  administrator's  title 
relate  back  to  the  death  of  G.  W.  Bancker,  still  the  defendants 
eould  not  defend  themselves  against  this  action,  because  they 
had  deprived  the  plaintiff  of  the  possession  of  the  property,  and 
had  shown  no  connection  with  the  title  of  the  administrators ; 
that  if  the  defendants  should  succeed  in  defeating  this  action, 
the  plaintiff  might  be  still  liable  to  the  administrators  of 
Bancker  for  the  value  of  the  logs.  That  the  defendants,  having 
unlawfully  taken  the  boards,  must  show  the  exact  quantity 
taken,  and  it  did  not  lie  upon  the  plaintiff  to  show  the  quantity 
taken.  The  defendants  excepted,  and  also  asked  the  court  to 
charge,  that  the  plaintiff,  in  purchasing  the  logs,  were  bound 
to  know  under  what  title  Ralph  occupied ;  also  that  neither 
Ralph  nor  Conkling,  or  any  other  person,  could  acquire  title  to 
timber  from  the  occupant,  while  the  occupant  held  under  {he 
contract  of  Bancker  with  Ralph;  also,  that  if  Conkling  cnt  the 
timber  as  a  willful  trespasser,  and  sold  the  same  to  the  plaintiff 
for  Jenkins,  such  sale  did  not  divest  Banker,  as  owner,  of  his 
title  to  the  timber,  logs  or  boards ;  and  that  Bancker's  title  to 
the  boards,  so  long  as  the  latter  could  be  identified  as  cut  from 
the  same  logs,  remained  unimpaired ;  that  by  the  productitm  of 
the  letters  of  administration  the  title  to  the  boards  was  shown 
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to  be  ont  of  the  plaintiff;  and  that  the  plaintiff,  to  sustain 
his  title,  was  bound  to  show  that  he  purchased  without 
knowledge  of  Ralph's  rights,  and  that  the  burden  of  proof  lay 
on  the  plaintiff.  The  court  denied  each  of  these  requests  as 
they  were  made  respectively,  and  the  defendants  excepted. 

The  jury  found  a  verdict  for  plaintiff,  and  assessed  the  value 
of  the  property  at  $1850,  for  which  sum  and  costs  the  plaintiff 
entered  up  judgment,  and  the  defendants  appealed. 

J.  Sanders  and  J.  Ettswortk,  for  the  defendants.  . 

W,  A.  Beach^  for  the  plaintiffs. 

By  the  Caurtj  Hand,  P.  J.  It  was  admitted,  upon  the  trial 
that  the  property  had  been  replevied  ;  and  the  demand  is,  for 
judgment  against  the  defendants  for  the  possession  of  the  prop- 
erty, and  that  they  be  adjudged  to  pay  to  the  plaintiff  damages 
to  the  amount  of  $2000,  and  interest  and  costs ;  and  yet  the 
judgment  is  for  the  value  of  the  property  as  assessed  by  the 
jury.  This  is  probably  a  mistake,  but  the  record  is  clearly 
erroneous.  It  is  said  the  court  of  appeals  has  decided,  in  a  case 
not  yet  reported,  that  a  judgment  for  the  defendant,  in  the 
action  of  replevin,  must,  under  the  code,  be  in  the  alternative ; 
and  probably  the  same  rule  will  be  held  applicable  to  a  judgment 
for  the  plaintiff.  But  if  the  property  has  been  replevied  and 
delivered  to  the  plaintiff,  he  should  not  be  permitted  to  elect  to 
take  judgment  for  the  value. 

K  it  had  been  competent  for  the  plaintiffs  to  show  title  to  the 
land  out  of  Bancker,  I  think  it  would  have  been  no  answer  that 
the  deed  to  Whillis  had  been  set  aside  after  the  logs  had  been 
taken  from  the  lot ;  if  taken  by  a  bona  Jide  purchaser  from  a 
bona  Jide  purchaser  at  the  sheriff's  sale.  And  the  judgment 
in  favor  of  the  McNiels,  for  costs,  was  valid  as  to  them,  and  they 
had  a  right  to  issue  an  execution  thereon.  But  if  the  attorney 
on  the  record,  of  Bancker,  knew  the  terms  of  the  agency,  and 
that  his  father  was  to  pay  the  costs,  and  yet  procured  ezecntioa 
to  be  issued,  and  the  land  to  be  sold  for  the  sum  of  $80,  and 
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conveyed  for  his  own  benefit  and  without  giving  information  to 
Bancker,  and  in  fraud  of  his  rights,  I  do  not  see  how  he  could 
set  up  that  title  as  against  his  client  But  the  plaintiff  showed 
no  title  derived  from  Brotherson  or  Whillis;  and  indeed,  it 
would  have  been  fatal  to  him  to  have  shown  title  in  a  third 
person.  Besides,  Bancker  was  the  source  of  the  title  they  claim 
to  set  up.  And  it  does  not  appear  that  Whillis  evfir  interposed 
in  the  matter  at  all ;  nor  does  Brotherson  pretend  that  Ralph 
held  under  him  after  the  latter  took  a  contract  from  Bancker 
on  the  9th  of  May,  1848. 

Under  all  the  circumstances,  therefore,  the  learned  judge 
decided  correctly,  that  Ralph  and  all  persons  holding  under  him 
were  estopped  from  denying  the  title  of  Bancker.  This  they 
could  not  do,  unless  they  could  show  imposition,  or  a  misappre- 
hension of  the  rights  of  the  parties,  in  making  the  contract. 
{Jackson  v.  Spear,  7  Wend.  401.  Jackson  v.  Miller,  6  id.  228.) 

The  defendants  evidently  had  no  title  when  they  took  the 
lumber,  nor  when  the  suit  was  commenced.  Months  before  they 
obtained  title  to  the  land,  the  logs  had  been  carried  away  and 
sawed  into  boards.  The  drawing  of  the  logs  was  completed  in 
the  latter  part  of  March,  1851,  and  probably  they  were  all  cut 
and  drawn  off  the  lot  before  the  death  of  G.  W.  Bancker,  and 
consequently,  Evart  A.  Bancker,  their  grantor  and  the 
heir  of  G.  W.  B.,  never  owned  them.  They  became  personal 
estate,  by  the  severance.  (2  Seld.  293.  2  R.  S.  82,  i  6.  4  Bl. 
283.  2  Russ.  on  Cr.  63.  7  Taunt,  191.)  K  the  logs  and 
lumber  were  the  property  of  George  W.  Bancker  at  his  death, 
no  one  had  a  right  to  take  them  except  his  administrator ;  in 
whom,  on  his  appointment,  the  property  became  vested  by  rela- 
tion, from  the  instant  of  the  death  of  his  intestate.  ( Toll.  Ex. 
152.  Valentine  v.  Jackson,  9  Wend.  302.  Babcock  v.  Booth, 
2  HiU,  184.  Priest  v.  Watkins,  id.  225.  2  R.  S.  449,  S  17. 
Id.  81,  §  69.  18  Vin.  285.  Morgan  v.  Thomas,  8  Exch. 
802.  Foster  Y.Bates,12M.^W.  225.  TTiarpev.  Stallwood, 
b  M.  ^  G.  760.)  And  he  may  bring  trespass  for  unlawfully 
taking  the  goods  of  the  intestate  after  his  death  and  before 
administration  granted,  or  trover  for  their  conversion.  (Jd.)  In 
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TTuxrpe  y.  StaUwood,  the  subject  was  thoroughly  discussed. 
And  an  administratpr  may  also  maintain  an  action  for  a  tres- 
pass committed  on  the  real  estate,  or  for  taking  and  carrying 
away  the  goods  of  the  intestate  in  his  lifetime.  (2  R.  S,  114, 
S  4,  5.  Id.  447,  §  1.  And  see  1  Saund.  R.  217, 7t.  6,/,  %th  ed.) 
Though  the  administrator  could  not  bring  trespass  for  an  injury' 
to  the  freehold  at  common  law.  {Emerson  v.  Emersou,  1 
Ventr.  187 ;  S.  C.  11  Vin.  127.  Toll  Ex.  160, 436.  And  see 
4Co.  62,  8;    11  trf.  82.) 

If  the  title  to  the  property  was  in  the  administrator  of  Bancker, 
the  plaintiffs  must  fail.  The  pleadings  were  amended  so  as  to 
allow  the  defendants  to  show  title  in  the  administrator.  That 
title  has  no  relation  back,  so  as  to  take  away  any  vested  right, 
or  make  one  a  trespasser  by  relation,  where  the  act  complained 
of  was  lawful  at  the  time.  {Tharpe  v.  Stcdltvood,  supra.) 
But  if  the  plaintiffs  had  no  legal  title  or  lawful  possession,  but 
had  taken  possession  wrongfully,  as  soon  as  administration  was 
granted,  their  possession  became  tortious  ab  initio.  And  it  is 
sufficient  for  the  defense,  that  the  property  was  in  the  adminis- 
trator. Property  in  a  stranger  has  always  been  a  good  plea  in 
replevin  without  connecting  the  defendant  with  such  title. 
{Ingraham  v.  Hammond,  1  HUl,  853,  and  the  cases  there 
cited.    ATistice  v.  Holmes,  8  Den.  244.     McKnight  v.  Dunlop, 

4 .  Barb.  41)  If  the  judge  who  delivered  the  opinion  in  Rogers 
V.  Arnold,  (12  Wend.  30,)  intended  to  lay  down  a  different  rule, 
the  dictum  was  not  only  obiter,  but  I  believe  is  not  supported 
by  a  single  reported  case.     {Presgrave  v.  Saund,  1  Scdk.  5. 

5.  a  Holt,  662.  Butcher  v.  Porter,  1  Salk.  94.  Wildm^n  v. 
North,  2  Lev.  92.  Bacon's  case,  Cro.  Eliz.  476.)  The  title  of 
the  plaintiff  is  in  issue ;  and  he  must  have  the  general  or  a 
special  property  and  a  right  to  possession.  (Pattison  v.  Ad- 
ams, 7  HiU,  126.  Chancellor,  in  MUler  v.  Adsit,  16  Wend. 
844.  Harrison  v.  Mcintosh,  1  John.  880.  Co.  Litt.  146  b. 
1  Ch.  PL  146.  2  Sel.  N.  P.  364.  Wilk.  on  Rep.  48.  Code,  § 
207.)  The  anonylnous  action  given  by  the  code  to  recover  the 
possession  of  personal  property,  is  in  this  respect  substantially 
what  the  action  of  replevin  was  under  the  revised  statutes.    He 
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must  be  the  owner,  or  lawfully  entitled  to  tiie  poBsession  by 
virtue  of  a  special  property  therein,  in  order  to  obtain  delivery 
{Code  §  207.) 

Had  the  plaintiff,  as  agaiast  Bancker  or  his  administrator, 
the  general  or  special  property? 

The  logs  were  probably  all  cut  and  drawn  in  the  lifetime  of 
Bancker.  His  contract  with  Ralph  did  not,  in  terms,  authorise 
the  latter  even  to  occupy  the  lot.  And  it  expressly  prohib- 
ited him  from  cutting  timber,  &c.  except  upon  a  condition  which 
was  never  fulfilled.  Such  prohibition  was  unnecessary,  for  a 
contract  to  convey  gives  no  license  to  cut  the  timber.  {Suffem 
V.  Townsend,  9  John,  35.  Cooper  v.  Stower,  Id.  381.  Mooers 
V.  Wait,  3  Wend,  104.)  And  Bancker,  and  after  his  death  his 
administrator,  could  have  trespass  quare  dauaum  fregU 
against  Ralph  or  any  one  under  him  for  cutting  the  timber,  in 
his  lifetime.  {8uffem  v.  Townsend,  supra.  Cooper  v.  Stower, 
supra,  2  R.  S.  114^  §  4,  5.)  And  the  trespasser  would  obtain 
no  title  to  the  property  cut  and  carried  away.  Nor  could  he 
convey  any  as  against  Bancker  or  his  representative,  at  least 
while  the  property  remained  in  specie  and  could  be  identified. 
In  Mooers  v.  Wait,  the  vendee  and  lessee  sold  standing  trees 
to  A.  who  cut  them  into  logs  and  removed  and  sold  them  to  the 
defendant,  who  was  held  liable  in  trover  for  the  logs.  In  Fear- 
rant  v.  Thompson,  (5  B.  ^  Aid.  826,)  fixtures  were  severed 
by  the  tenant  and  sold  on  an  execution  against  him,  and  trover 
was  sustained  against  the  purchaser.  {And  see  Higginson  v. 
York,  5  Mass.  R.  341.  Hoffman  v.  Carow,  22  Wend.  294. 
Williams  v.  ChapUi,  11  Id.  80.  2  Saund.  R.  47  b,  n.  g. 
Dyer  v.  Pearson,  3  jB.  4*  C  42.  Loeschman  v.  Machin,  2 
Stark.  R.  311.)  The  charge  therefore,  that  Bancker  was  con- 
fined to  his  action  against  Ralph,  if  the  plaintiff  purchased 
without  knowing  of  his  contract,  was  erroneous.  Indeed,  that 
rule  can. hardly  apply  to  real  estate,  although,  for  some  purposes 
possession  is  prima  facie  evidence  of  title  as  against  a  wrong- 
doer. {Smith  V.  Larillard,  10  John.  839.  Jackson  v.  Har- 
der, 4  id.  202.)    The  mode  of  conveyance  of  real  property  in 
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ttonneetion  with  our  sTBtem  of  registry  gives  great  fecilities  for 
ascertamixig  the  true  owner.  {See  2  IfilL  on  Mortgages,  213.) 
Bat  it  is  oontended  that  if  the  plaintiffs  purchased  the  logs 
in  good  faith,  and  paid  for  and  sawed  them  into  boards,  in  the 
belief  that  the  person  of  whom  they  porchased  was  the  owner, 
they  are  at  most,  only  liable  to  the  real  owner  for  the  valne  of 
the  logs ;  and  by  this  accession,  and  alteration  of  the  article, 
they  have  acquired  title  to  the  property  in  its  present  state ; 
especially,  unless  they  took  the  logs  from  the  lot.  In  Farrant 
Y.  Thompson,  s^ipra,  the  defendant  must  have  had  knowledge 
of,  and  in  a  measure,  probably,  was  accessary  to,  the  original 
severance.  The  property  was  demanded  while  still  in  logs,  in 
Mooers  v.  Wait,  supra.  In  Brovni  v.  Sojc,  (7  Cow,  95.) 
Betts  V.  Lee,  (5  John.  848,')  and  Curtis  v.  Oroat,  (6  id.  168,) 
the  labor  was  bestowed  by  the  wrongdoers.  And  in  SUshury  v. 
McCoon,  (3  Comst.  379,)  the  distinction  between  an  innocent 
holder  and  a  wrongdoer,  was  recognized  and  enforced.  I  had 
supposed  however,  that  the  change  in  the  article  in  such  cases 
in  its  shape,  or  nature,  must  be  so  complete  that  the  property 
could  not  well  be  identified ;  or  it  must  be  changed  from  person- 
ality into  realty ;  as  grapes  into  wine,  olives  into  oil,  grain  into 
whiskey  or  malt,  or  timber  into  a  house,  &c.,  or  that  the  original 
he  comparatively  of  little  value.  And  that  felling  and  hewing 
trees  into  timber,  or  making  logs  into  boards,  &c.  was  not  suffi- 
cient alone  to  divest  the  true  owner  of  his  title.  (  Year  bookf 
6  jH  7,  fd.  15,  Betts  v.  Lee,  supra.  Baker  v.  Wheeler,  8 
Wend.  505.  Anon.  Moor's  R.  20, 18  Vin.  69.  See  Putnam 
V.  RUchie,  6  Paige,  890.  Dtymat,  p.  1,  b.  8,  T.  7,  §  2,  art.  15.) 
And  that,  though  altered  in  form,  if  what  remains  is  the  prin- 
cipal part  of  the  substance,  the  title  is  unchanged,  and  the  prop- 
erty will  not  be  divested  by  a  purchase  from  one  having  no 
titleu  {Moor,  22.  And  see  Ely  v.  EKU,  8  Comst.  506  ;  Mor- 
gan V.  Varick,  8  Wend.  587.)  However,  I  understand  my 
brethren  think  that  if  the  plaintiffs  did  not  take  the  logs  from 
the  land,  but  purchased  them  in  good  faith,  and  sawed  them  into 
lumber,  believing  they  were  their  own  property,  the  defendants 
had  no  right  to  take  the  property  from  them.    And,  perhaps 
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since  the  case  of  Silsbury  v.  McCoon,  where  the  form  is 
changed  and  the  value  is  materially  enhanced  by  the  labor  of 
the  possessor,  the  criterion  is,  whether  it  was  due  in  good  fidth, 
rather  than  whether  the  property  can  be  identified.  Bat  how* 
ever  that  may  be,  we  agree  that  there  must  be  a  new  trial,  for 
the  reasons  already  stated. 

Judgment  reversed  and  new  trial  ordered^  with  costs  to  abide 
the  event. 

[Franklin  General  Term,  September  4, 1864.    Hand,  Cody,  C.  L.  AUm 
and  Jameit  Justices.] 


The  Cham  plain  and  St.  Lawrence  Rail  Road  Company 
vs.  Valentine  and  Mendelson. 

The  proprietors  of  land  lying  upon  Lake  Champlain,  unless  it  is  otherwise  ex- 
pressed in  the  grants,  own  to  low  water  mark ;  subject  to  a  servitude  to  the 
public,  fbr  the  purposes  of  navigation,  up  to  high  water  mark. 

The  proprietor  of  land  on  the  bank  of  a  river,  where  the  tide  flows,  owns  to  high 
watermark;  but  above  tide  water,  he  takes  toque  ad  filum  aqua;  except, 
perhaps,  when  the  stream  is  a  navigable  boundary.  This  rule,  however,  is  not 
applicable  to  our  North  American  lakes. 

A  grant  of  land  under  water,  opposite  and  adjacent  to  the  land  of  another,  made 
by  the  commissioners  of  the  land  office,  is  void. 

Recitals  in  a  deed  are  evidence  against  the  grantee.  But  they  work  no  estoppel 
in  a  deed  poll ;  nor  where  the  allegations  in  the  instrument  are  immaterial  to 
the  contract  therein  contained ;  nor  where  the  action  is  not  founded  on  the  deed, 
but  is  wholly  collateral  to  it. 

Where  a  part  of  a  lot  is  excepted  out  of  a  deed,  the  grantee  a  not  estopped  ficm 
setting  up  title  afterwards  acquired,  to  the  excepted  piece,  and  through  a  source 
hosUle  to  the  title  of  the  grantor ;  although  the  clause  containing  the  excep- 
tion declares  such  piece  ''  remains  vested  "  in  the  grantor. 

Forty  years'  possession  is  necessary  to  bar  a  suit  by  the  people  to  recover  real  es- 
tate, where  such  possession  commenced  before  1880,  although  the  suit  wis  com- 
menced after  1860. 

And  the  rule  is  the  same  where  the  suit  is  brought  by  a  grantee  of  the  state,  if; 
during  the  time  relied  upon,  the  title  was  in  the  state;  and,  it  seems,  in  such 
cases,  the  statute  should  be  pleaded. 

j^tment  will  lie  for  land  under  water,  granted  by  the  commissioners  of  th» 
land  office  for  the  purpose  of  erecting  docks  dec.,  for  commerdal  purposes. 
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Bnt  ejectment  for  entering  and  nnlawfUly  withholding  the  poneadoQ  of  land, 
will  not  lie  against  a  person  who  is  not  in  possession  himself  or  by  his  servant^ 
thongh  he  has  given  a  lease  of  it,  and  it  is  occupied  by  the  lessee. 

rllS  action  was  tried  before  Mr.  Justice  Hand  at  the  Clin- 
ton circuit,  in  February,  1852,  and  was  brought  to  recover 
the  possession  of  a  store  situated  in  the  town  of  Ghamplain.  It 
was  commenced  in  November,  1851.  In  1820  (or  soon  after) 
one  McGoUum  built  the  store  just  upon  the  margin  of  Lake  Cham- 
plain.  The  testimony  was  conflicting  as  to  what  portion  of  it 
was  built  below  high  water,  and  what  below  low  water  mark.  It 
was  admitted  that  it  was  built  on  the  north  half  of  lot  No.  52 
of  the  Canadian  and  Nova  Scotia  Refugee  Tract,  or  just  north 
of  what  would  be  a  continuation  of  a  line  dividing  the  north  and 
south  moieties  of  the  lot;  which  line  ran  a  course  south  79  deg. 
45  min.  E.  The  store  was  24  feet  wide  and  36  feet  long,  stand- 
ing one  end  toward  the  lake ;  and  did  not  stand  on  a  line  with 
that  dividing  the  lot ;  but  the  lake  end  extended  out  in  a  direc- 
tion north-easterly.  In  1844  McCoUum,  who  was  the  owner  of 
the  north  half  of  52,  conveyed  that  half  of  the  lot  to  one  Webb, 
excepting  and  reserving  the  store ;  and  the  plaintiffs  derived 
title  to  this  part  of  the  same  land  from  Webb  by  mesne  convey- 
ances. The  reservation  in  McCollum's  deed  to  Webb  was,  of  a 
"  certain  building  being  and  situate  on  the  east  corner  of  the 
south  line  of  said  north  half  of  lot  No.  52  to  the  east  of  the 
highway  passing  through  said  lot,  and  bounded  by  the  waters 
of  Lake  Champlain  on  the  east,  with  the  land  on  which  said 
building  or  store  now  stands  ;  which  building  and  land  remains 
vested"  in  McC.  The  deed  began,  '^  This  indenture"  &c.,  and 
the  last  clause  of  it  was,  "  In  witness  whereof  the  said  party 
of  the  first  part  has  hereunto  set  his  hand  and  seal  this  day" 
&c.  After  the  plaintiffs  had  acquired  title  as  above  to  the  north 
half  of  lot  No.  52,  and  to  some  other  lots  and  pieces  along  the 
lake,  they  applied  to  the  commissioners  of  the  land  office,  and 
obtained  a  grant  of  the  lands  under  water  adjacent  and  opposite 
to  the  lands  on  the  shore,  owned  by  them ;  and  between  parallel 
lines,  that  should  be  a  continuation  of  the  north  and  south  lines 
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of  said  lots  and  pieces  of  land,  describing  tbem,  and  inclnding 
this  part  of  lot  No.  52.  The  grant  authorized  the  company  to 
erect  docks  thereon,  necessary  to  promote  the  commerce  of  the 
state ;  and  to  erect  a  wharf  or  pier  for  the  track  of  their  rail 
road ;  and  granted  certain  other  privileges,  and  imposed  certain 
restrictions,  which  it  is  not  important  to  notice ;  and  it  declared 
that  until  the  premises  were  actually  appropriated  and  applied 
to  the  purposes  of  commerce,  the  people  had  the  free  right  of 
entering  upon  and  using  the  same.  The  plaintiffs  claimed  that 
there  was  no  reseryation  in  McCoUum's  deed  of  so  much  of  the 
store  as  stood  below  high  water  mark  ;  or,  if  there  was,  by  the 
terms  of  the  deed,  such  reservation  was  void  as  against  the  state 
and  its  grantees.  And  that  consequently,  their  grants  of  land 
under  water  covered  all  the  land,  including  the  store,  except 
what  was  opposite  to  that  part  of  the  store  which  was  above 
kiffh  water  mark.  It  appeared  that  Valentine  had  leased  the 
store  to  the  defendant  Mendelson,  who  was  in  possession,  but 
Valentine  was  not.  A  verdict  for  the  plaintiffs  was  taken  sub- 
ject to  the  opinion  of  the  court  at  general  term,  and  the  juiy 
also  found  specially,  as  follows : 

"  1.  We  find  a  line  running  S.  79  deg.  45  min.  E.  intersecting 
with  the  line  of  ordinary  high  water  mark,  where  the  store  rest- 
ed upon  it,  at  the  most  northerly  part  thereof  when  built,  would 
pass  through  the  store  at  a  point  80  feet  from  the  most  north- 
erly comer  of  the  store  ;  for  that  part  of  the  store  northerly  of 
such  line  we  find  for  the  plaintiff. 

2.  We  find  that  such  line  as  the  line  of  ordinary  high  water 
mark  was  Aug.  12, 1851,  would  strike  the  store  38  feet  from  the 
most  northerly  comer  thereof. 

3.  We  find  Baid  line  crossing  the  line  of  ordinary  low  water 
xaark  when  the  store  was  built,  would  strike  the  store  ten  feet 
from  the  most  northerly  comer. 

4.  And  would  strike  the  store  at  ordinary  low  water  mark,  on 
the  12th  day  of  August,  1851,  ten  feet  from  the  most  northerly 
comer." 

Some  other  fiftcta  will  be  found  noticed  in  the  opinion  of  the 
court 
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F.  A.  Hubhellj  for  the  defendant 

By  the  Caurt^  Hand  J.  I  think  the  interest  conveyed  by 
these  grants  from  the  state,  of  land  under  water,  is  such  that 
an  action  may  be  brought  by  the  grantee  to  recover  the  posses- 
sion. Ejectment  could  have  been  maintained,  under  our  former 
system,  where  a  right  of  entry  existed,  and  the  interest  was  tan- 
gible, so  that  possession  could  be  given.  {See  Jackson  v.  jBtie/, 
9  John.  298 ;  Jackson  v.  May,  16  id.  184 ;  Co.  Lit.  6 ;  People 
V.  Mauran,  5  Denio,  889 ;  Adams  on  Eject.  18 ;  2  Bac.  Ab.  4, 
17 ;  1  3f.  ^  TT.  210 ;  15  Barb.  857,  8.)  This  is  a  grant  of 
land  under  water  for  certain  specific  uses  and 'purposes,  which 
require  actual  occupation.  The  people  may  enter  and  use  it  as 
before,  until  so  appropriated,  but  the  plaintiff  can  never  so  use 
and  apply  it,  or  enjoy  the  right,  so  long  as  the  land  is  wholly 
possessed  by  another  and  for  another  purpose.  Corporations 
may  take  and  hold  lands,  unless  restrained  by  their  charter ;  and 
a  rail  rdeul  corporation  may  do  so  for  purposes  necessary  to  ac- 
complish the  objects  of  its  incorporation.  {Laws  of  1850,  ch. 
140,  §§  25,  28.  Ang.  6f  Ames  on  Carp.  110.  2  Kent,  281. 
McCartee  v.  Orph.  Asy.  So.  9  Cowen,  487.) 

The  deed  given  by  McCollum  to  Webb,  expressly  reserved 
this  store,  and,  of  course,  his  grantee  could  not  claim  it  under  that 
deed.  But  if  neither  of  them  then  had  title  to  it,  accepting  the 
deed  did  not  prevent  Webb,  or  any  one  holding  under  him,  from 
afterwards  acquiring  title  to  the  excepted  piece  from  some 
other  source.  Although  this  deed,  in  form,  began  as  an  inden- 
ture, it  purports  to  be,  and  is,  in  fiict,  the  deed  of,  and  executed 
only  by,  the  grantor;  and  therefore  has  the  quality  merely  of  a 
deed  poll.  (See  Toml.  Die.  Deed  ;  Cowell,  Deeds  ;  2  Bl.  296 ; 
2  mil.  Ab.  280 ;)  which  does  not  estop  the  grantee  in  fee  from 
denying  that  his  grantor  had  title.  {Sparrow  v.  Kingman,  1 
Qmist.  242.  AveriU  v.  Wilson,  4  Barb.  180.  Osterhoui  v. 
Shoemaker,  8  HUl,  618.)  Much  less  would  it  estop  him  from 
denying  that  his  grantor  had  title  to  land  excepted  out  of  the 
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grant,  and  to  the  title  to  which,  qf  course,  he  was  thereby  made 
a  stranger.  {Carver  v.  Jackson,  4  Pet.  R.  83.)  The  exception 
or  reservation  in  this  deed,  although  an  exception  is  said  to  be 
a  part  of  the  thing  granted,  (5  Denio,  607.  1  Barb.  407,)  left 
the  store  as  though  it  had  not  been  part  of  that  lot,  or  the  de- 
scription in  the  deed  had  not  included  it,  or  referred  to  it.  {Rus- 
seU  V.  Scott,  9  Cotven,  279.)  A  recital  in  a  deed  may  be  evi- 
dence  against  the  grantee,  (9  Paige,  659.  17  Barb.  109.  18 
id.  20.)  But  works  no  estoppel  where  the  allegations  in  the 
instrument  are  immaterial  to  the  contract  therein  contained,  or 
where  the  action  is  not  founded  on  the  deed,  but  is  wholly  collat- 
eral to  it.  {Carpenter  y.  Butler,  8  M.  ^  W.  209.  1  Saund. 
215,  n.  i.)  Webb  did  not  covenant  that  the  store  should  "re- 
main vested"  in  the  grantor.  That  expression  was  used  to  make 
the  exception  clear  and  distinct. 

This  store  was  built  in  1820,  or  soon  after,  and  probably  in 
1820.  The  period  of  limitation,  barring  suits  for  land  by  the 
state,  was  then  forty  years.  (1  R.  L.  184,  §  1.)  In  1830  the 
period  was  reduced  to  twenty  years.  (2  R.  S.  292,  S 1.)  But 
that,  it  seems,  has  no  retroactive  effect,  where  the  statute  began 
to  run  under  the  former  law ;  although  twenty  years  have  elapsed 
since  1880.  (2  R.  S.  300,  §45.  People  v.  Arnold,  4  Comst. 
508.  Fairbanks  v.  Wood,  17  Wend.  329.  Williamson  v.  Field, 
2  Sandf.  C.  R.  568,  et  seq.  Millard  v.  Whitaker,  5  Hill, 
408.  15  Barb.  184.  People  v.  Sup.  of  Col.  Co.  10  Wend. 
863.  And  see  Huntington  v.  Brinckerhoff,  10  id.  278 ;  Mc- 
Cormick  v.  Bamum,  10  id.  104.).  And  especially  when  the 
possession  was  merely  by  acts  constituting  a  nuisance.  And 
besides,  there  is  no  plea  that  the  people  had  not.  received  the 
rents  and  profits,  &c.  within  forty,  or  twenty  years,  as  seems  to 
be  necessary  within  the  case  of  Tfie  People  v.  Arnold  ;  though 
this  may  not  be  so  in  private  suits,  where  the  right  of  entry  ex- 
isted before  the  code,  and  the  title  had  been  in  private  hands, 
during  the  alleged  adverse  possession.  And  if  the  statute  must 
be  pleaded  when  the  state  sues,  I  think  the  rule  should  be  the 
same  where  the  suit  is  brought  by  the  grantee  of  the  state,  and 
the  time  ran  while  the  title  was  in  the  state.    So  the  consider- 
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fttion  o£  the  statute  does  not  fairly  arise  in  this  case.  Indeed, 
I  nnderstood  the  defendant's  counsel  to  make  no  point  upon  that, 
except  that  the  state  had  acquiesced  in  the  occupant  keeping  the 
shore  as  it  was  when  the  store  was  built. 
'  The  terms  of  the  original  grant  from  the  state,  under  which  all 
parties  claim  to  hold,  were  not  shown.  All  the  land  in  the  state, 
prima  faciej  belongs  to  the  people.  But  the  whole  of  lot  No. 
62  had  been  occupied  more  than  forty  years  before  this  suit  was 
eommenced,  and  neither  party  objects,  or  can  object,  that  there 
has  been  no  grant,  and  I  think  we  may  presume  it  was  bounded 
on  the  east  by  the  lake  ;  and  such  is  the  language  of  the  de- 
scription of  the  land  in  some  of  the  subsequent  conveyances 
produced  in  evidence. 

The  grant  to  the  plaintiffs,  of  land  under  water,  makes  no  ex- 
ception of  what  was  opposite  or  adjacent  to  the  store.  But  if 
any  person,  other  than  the  plaintiffs,  was  the  proprietor  of  the 
store,  or  any  part  of  it,  the  grant  was  so  far  void.  (1  R.  S. 
208,  i  67.)  But  it  was  only  void  to  that  extent.  So  that,  if  the 
people  owned  all  below  high  water  mark,  that  was  the  eastern 
boundary  of  what  McGoUum  reserved  or  excepted ;  and  he  was 
not  proprietor  of  so  much  of  the  store  as  stands  below  that  line 
and  north  of  an  easterly  and  westerly  line  intersecting  it.  In- 
deed, he  had  no  title  to  any  part  of  the  store  below  high  water 
mark.  (1  Harg.  Tracts,  12, 13,  85.  Oould  v.  Hud.  Riv.  R. 
Co,  2  Sdd.  522.)  But  with  so  much  of  it  as  stands  below  or  in 
front  of  what  he  did  actually  own,  the  plaintiffs  have  no  concern. 
And  if  loir  water  mark  is  the  eastern  boundary  of  the  lot,  the 
same  principle  will  apply  to  that  line.  But  if  the  riparian  own- 
er, if  that  be  a  correct  expression  in  reference  to  the  possessor 
of  the  banks  of  a  lake,  {s^e  Thorn.  Mag.  Carte,  208 ;  Cowdl, 
*<  RiparuB,^)  holds  in  this  case  to  the  center  of  the  lake,  in 
analogy  to  taking  usqtie  ad  JUum  aqu(B,  in  case  of  rivers,  then 
the  plaintiff  must  wholly  fail.  This  brings  us  to  the  principal 
question  in  the  case :  What  is  the  true  eastern  line  of  lot  I^o.  52  ? 

It  seems  pretty  well  settled  in  this  state,  that  a  grant  bound- 
ed upon  a  river  generally,  above  tide  water,  takes  to  the  thread 
of  the  stream ;  subject  to  the  servitude  of  the  public  interesti 
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liable  to  the  nse  of  the  public  for  the  purposes  of  navigation, 
wher^  susceptible  of  such  use.  There  are  some  opinions  the 
other  way ;  especially  as  to  our  large  rivers ;  but  the  unanimous 
opinion  of  our  highest  court^  in  the  case  of  the  Commissioners 
of  the  Canal  Fund  v.  Kempshally  (26  Wend.  404,)  declares  the 
integrity  of  the  common  law  rule  on  this  subject  in  this  state, 
and  I  hope  may  be  considered  as  settling  the  question.  'Per- 
haps it  is  otherwise  if  the  stream  be  a  national  boundary.  (17 
Wend.  697.  3  Kent,  427.  Vattel,  b.  1,  cA.  22.  12  Barb. 
206.)  The  rights  of  the  citizen,  as  well  as  those  of  the  state, 
in  such  cases,  usually  depend  in  some  deg^pee  upon  treaty ;  and 
the  sovereign  cannot  grant  beyond  the  bounds  of  his  territory. 
However,  where  the  thread  of  a  river  not  navigable,  is  the  boun- 
dary between  two  states,  and  there  are  no  stipulations  in  relation 
to  its  use,  perhaps  there  is  no  reason  why  the  common  law  rule 
should  not  prevaiL 

But  it  is  contended  that  this  principle  does  not  apply  to  our 
lakes.  And  certainly,  it  would  seem  preposterous  to  make  the 
application,  to  the  full  extent.  Two  islands  in  this  lake,  (North 
and  South  Hero,)  which  I  believe,  nearly  constitute  a  whole 
county  in  Vermont,  by  this  rule  should  belong  to  the  proprietors 
of  the  main  land.  The  first  part  of  the  treatise  attributed  to 
Lord  Hale,  De  Jure  Maris,  ^c.  (1  Harg.  Tracts,)  has  been 
pretty  generally  adopted  in  this  country ;  and  especially  in  this 
state.  But,  from  the  nature  of  things,  in  many  particulars,  it  is 
not  adapted^  to  our  lakes.  The  English  have  no  large  inland 
bodies  of  stationary  fresh  water,  or  even  of  salt,  unaffected  by 
the  ti^es.  Nor  is  there  any  thing  similar  to  our  great  lakes, 
in  those  parts  of  the  old  world  where  the  civil  law  haeyprevailed. 
The  treatise  of  Lord  Hale,  mainly  an  embodiment  of  the  com- 
mon law  on  this  subject,  is  confined  to  rivers,  and  to  the  sea 
proper,  and  its  arms.  He  has  stated  the  law  with  regard  to 
these,  with  wonderful  astuteness  and  accuracy.  But,  there  be- 
ing no  lakes  within  the  jurisdiction  of  the  English  courts,  he  had 
no  occasion  to  refer  to  that  branch  of  the  subject,  nor  had  he 
materials  from  which  he  could  form  opinions,  or  compile  a  trea- 
tise thereon.    We  may  reason  from  analogy,  but  of  coursei  we 
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cannot  expect  to  find  decisions  made  by  the  English  tribunals 
upon  questions  that  could  not,  there,  very  well  arise.  Although 
the  point  perhaps,  has  not  been  distinctly  decided  in  this  state, 
some  of  our  judges  and  jurists  have  not  hesitated  to  declare  an 
opinion,  that  the  law  in  relation  to  the  rights  of  riparian  owners 
on  rivers,  above  the  flux  and  reflux  of  the  tide,  does  not  prevail 
in  respect  to  our  large  lakes.  (3  Kent,  427, 429,  n.  5  Wend, 
447.  17  Id.  597,  621.  12  Barb.  206.  And  see  Branson,  J.  20 
Wend.  208.)  No  doubt  the  extent  of  the  lake  or  body  of  water 
would  have  an  influence  in  the  construction  of  the  grant.  A  navi- 
gable river  would  not  probably  pass,  even  by  a  grant  extending 
on  both  sides  of  it,  unless  expressly  included  in  a  conveyance 
from  some  sufficient  authority.  Grants  of  \ejii,  in  this  state, 
have  embraced  within  their  limits,  ponds,  or  what  might  be  called 
small  lakes ;  many  of  which  have  also  been  included  in  the  com- 
putation of  the  amount  of  land  to  be  conveyed  by  the  letters 
patent.  But  there  can  be  no  question  in  regard  to  a  body  of 
water  of  the  size  of  Lake  Chatnplain ;  which  covers  an  area 
probably  of  nearly  a  thousand  square  miles,  including  its  islands, 
and  is  navigable  nearly  one  hundred  and  fifty  miles.  The  same 
principle  would  embrace  Lake  Superior,  the  largest  body  of 
fresh  water  in  the  world ;  and  larger  than  any  other,  salt  or 
fresh,  not  an  arm  of  the  sea ;  the  Caspian  excepted.  And  besides, 
except  at  the  extremities,  as  a  general  thing,  this  lake  has  no 
JUum  aqtuB;  but  is  an  expanse  of  still,  deep  water,  in  some 
places  ten  or  fifteen  miles  in  widtL  It  is  perfectly  clear  to  my 
mind,  that  a  grant  of  land  bounded  by  this  lake,  oloes  not  ex- 
tend to  the  xniddle  of  it 

The  next  question  is,  whether  high  water  or  low  water  mark 
is  the  boundary. 

Lord  Hale,  in  his  sixth  chapter,  in  speaking  ai  the  shores  of 
the  sea,  says,  there  seems  to  be  three  sorts  of  shores,  ^  according 
to  the  various  tides,  viz :  the  high  spring  tides,  which  are  fluxes 
of  the  sea  at  those  tides  that  happen  at  the  equinoxials ;"  which 
he  says  many  times  overflow  ancient  meadows  and  salt  marshes, 
and  the  spring  tides,  which  happen  twice^a  month,  at  the  fiill 
and  the  change  of  the  moon ;  and  the  ordinary  tides  whieh  hap- 
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pen  between  the  fall  and  the  change  of  the  moon.  The  land 
washed  by  the  two  first,  he  considers  as  belonging  to  the  subject; 
and  that  washed  by  the  last — ^between  high  and  low  water  mark 
-^the  shore  crossed  by  the  ordinary  flux  of  the  sea,  as  belonging 
to  the  king.  {Harg.  Tracts,  25,  6.  And  see  Id.  12,  18;  8 
Kent^  431 ;  King  y.  Smith,  Doug.  441.)  This  latter  margin 
or  belt,  that  is,  between  ordinary  high  water  and  low  water 
marks,  is  what  he  denominates  the  shore  of  the  sea.  But  Lake 
Champlain  has  no  flux  and  reflnx  of  the  tide ;  but,  like  most  other 
similar  bodies  of  fresh  water  in  this  country,  it  is  high  and  full  in 
the  spring  when  replenished  by  rains  and  melting  snows ;  and, 
as  the  season  advances,  becomes  low  by  the  evaporation  and 
efflux  of  its  waters.  The  annual  rise  and  fall,  as  proved  in  this 
case,  must  be  several  feet,  probably  five  or  six;  and  the  dimi- 
nution is  gradual.  A  great  deal  of  land,  valuable  for  agricultu- 
ral purposes,  is  necessarily  overflowed  in  the  spring,  which  6f 
course  can  be  of  no  use  to  the  public  for  the  purJK>ses  of  naviga- 
tion, after  the  waters  recede.  The  land  upon  its  shore  or  borders 
which  is  inundated  in  the  spring,  unlike  that  which  is  diumally 
(or  semi-diumally)  overflowed  by  the  tide,  gradually  becomes 
dry  and  so  remains  for  the  season.  Its  condition  perhaps  bears 
some  resemblance  to  that  which  Lord  Hale  says  is  over- 
flowed by  high  spring  tides,  and  which  he  says  belongs,  in 
England,  to  the  subject  and  not  to  the  king.  It  seems  to  me 
that,  upon  principle  and  sound  reason,  the  proprietors  on  the 
borders  of  Lake  Champlain  must  be  deemed  the  owners  to  low 
water  mark,  unless  otherwise  limited  by  the  terms  of  their  grants. 
(And  see  Walworth,  Ch.^  5  Wend.  447 ;  Handleyi  Ussee^  v. 
Anthony,  5  Wheat.  874.)  (a) 

It  follows,  that  McCollum,  at  the  time  he  conveyed  to  Webb, 
owned  all  of  the  store  above  low  water  mark,  as  do  those  hold- 
ing under  him  now.  If  the  building  is  an  obstruction  or  annoy- 
ance to  the  common  passage  by  the  public  and  to  navigation,  it 
may  be  a  public  nuisance.  But  that  is  a  matter  between  those 
erecting  or  maintaining  it  there  and  the  public,  at  least  as  to  thii 

(a)  As  to  what  is  the  upper  limit  of  the  sea  shore,  owned  by  the  crown,  aee 
fU  Atfp  CUi^  Y.  CtoHftMv,  mdSamer, Ree$,  (S7  Sng,LammdBqR.  242.) 
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suit.  The  reenlt  is,  that  all  that  the  plaintiff  can  recover  is  so 
much  of  the  store  as  lies  north  of  a  parallel  line  where  it  inter- 
sects low  water  mark,  and  as  that  existed  when  the  store  was 
built.  The  lake,  probably,  has  a  little  advanced,  bat  I  think,  in 
analogy  to  the  principle  applicable  to  navigable  rivers  and  arms 
of  the  sea,  the  owners  of  the  shore  had  a  right  to  stop  the  breach. 
It  has  been  decided  that,  where  the  encroachment  is  gradual, 
and  its  progress  imperceptible,  the  owner  of  the  banks  may  lose 
his  land.  (6  M.  ^  W.  827.  4  5.^  Cr.  485.  6  Bing.  UB3. 
8  Kent,  481.)  But  Lord  Hale  also  says,  it  has  been  held  that 
where  land  is  swallowed  up  by  the  violence  of  the  sea,  if  there 
''  be  reasonable  marks  to  continue  the  notice  of  it ;  or,  though 
the  marks  be  defaced,  yet  if  by  situation  and  extent  of  quantity 
and  bounding  upon  the  firm  land,  the  same  can  be  known,  though 
the  sea  leave  this  land  again,  or  it  be  by  art  or  industry  regain- 
ed, the  subject  does  not  lose  his  propriety."  {Harg.  TVacts,  15. 
Dyer,  826  b.  16  Vin.  575.)  And  this  doctrine,  I  think,  was  im- 
pliedly admitted  in  the  case  of  Gifford  v.  Lord  Yarbarough,  in 
the  house  of  lords.  (5  Bing.  168.)  And  if  he  can  reclaim  and 
regain  it  in  such  a  case,  there  can  be  no  question  that  he  may 
maintain  his  ground  by  actual  occupancy  as  here,  although  the 
banks  are  washed  away  on  each  side  and  the  water  flows  under 
the  building  in  part. 

But  there  can  be  no  recovery  against  Valentine,  although  he 
is  the  landlord  of  the  other  defendant.  The  complaint  charges 
that  the  defendants  entered,  and  unlawfully  withhold  the  posses- 
sion from  the  plaintiffs,  and  there  is  no  proof  that  he  has  entered 
or  withheld  the  premises,  or  committed  any  wrong  against  the 
plaintiffs. 

Judgment  for  the  plaintiffs  against  Mendelson,  according  to 
the  third  special  finding  of  the  jury. 

[Schenectady  Genshal  Term,  Januaiy  8,  1868.  H<mdt  Cody  and  C.  L, 
AUen^  JnsUcea] 
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John  Bindon,  in  1819,  made  his  will;  which  contained  this  daiue:  '*Fint  I 
give  and  beqneath  to  my  sons  George  Bindon,  Joseph  Bindon,  and  my  fidth- 
fdl  housekeeper,  Jane  McCready,  all  that  measoage  or  tenement  in  idiich  I 
now  live,  with  all  the  household  fVimitnre,  stock  of  cattle  and  haildings,  and 
the  land  known  by  nmuber  fifty^siz  containing  eighty  acres,  to  them  and  their 
heiis  for  their  use  and  improvement  and  equal  emolument  during  their 
natural  lives,  and  after  their  decease,  to  the  heirs  of  John  Bill  of  the  city  of 
New  Tork,  chairmaker."  And  he  made  his  sons  Geoi^e  and  Joseph,  residu- 
ary devisees  and  legatees.  The  testator  died  in  1832 ;  his  son  George  in  1826 ; 
and  John  Bill  hi  1826,  leaving  fbur  children,  one  of  whom  died  m  1828  with- 
out issue;  and  another  in  1887,  leaving  c^ldren;  and  a  thhd  in  1848,  without 
issue,  and  the  fourth  still  survived.  This  surviving  daughter  of  Bill,  and  the 
children  of  the  deceased  daughter  were  the  plaintiff. 

In  1829,  A.  W.  obtained  a  judgment  against  the  testator,  which  was  revived  by 
scire  fkcias  in  1888,  and  lot  66  and  another  were  sold  and  conveyed  l^  the 
sheriff,  under  which  title  th^^efendants  claimed  to  own  No.  66.  The  writ  of 
scire  fecias  issued  against  Joseph  Bindon  jun.,  Jane  McCready  and  the  heufs 
of  John  Bill ;  but  was  not  served  upon  the  latter ;  the  return  of  the  sheriff  stat- 
ing that  they  had  nothing  in  his  bailiwick  by  which  he  could  give  them 
notice,  and  that  they  were  not  found  therein. 

BM  that  the  share  of  George  Bindon  lapsed,  and  Joseph  Bindon  and  Jane 
McCready  took  a  life  estate  as  tenants  in  common  of  two-thirds ;  that  the 
three  children  of  John  Bill,  living  at  the  time  of  the  testator's  death,  also 
took  a  life  estate,  with  right  to  immediate  possession,  in  one  third  on  the  death 
of  the  testator,  and  in  each  of  the  remaining  two  thirds  on  the  death  of  the  first 
takers,  respectively;  that  the  sale  on  the  scire  facias  did  not  a£fect  their 
rights ;  and  that  the  grandchildren  of  John  Bill  had  no  interest  in  (2ie  estate. 

Under  the  revised  statutes  an  heir,  devisee.  Or  terretenant  is  not  adected  l^  a 
scire  facias  to  revive  a  judgment  against  an  ancestor  or  testator,  vnless  made 
a  party. 

The  statute,  (1  R.  8. 748,  ^1,)  declaring  that  the  word  "  heirs"  is  not  necessary 
to  convey  a  fee,  and  that  every  grant  or  devise  of  real  estate  hereafter  to  be 
executed,  shall  pass  all  the  estate  of  the  grantor  or  testator,  &c  does  not 
apply,  to  wills  of  real  estate  executed  befbre  January  1st,  1830,  although  the 
testator  died  after  that  day. 

"  Heirs  of  A.,"  A.  being  then  alive,  may  mean  the  children  of  A. 

A  testamentary  gift  to  a  class  of  persons,  generally  comprehends  those  living 
at  the  tune  of  the  death  of  the  testator.  And  where  there  is  a  devise  to  a 
fluctoating  dass  of  persons,  the  decease  of  a  part  of  them  in  the  lifetime  of 
the  testator  will  occasion  no  lapse  in  thedisposiUon. 
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THIS  was  an  action  of  ejectment  for  the  recoyery  of  the  un- 
diyided  two  thirds  of  lot  No.  56,  of  80  acres,  situated  in 
the  Canadian  Refugee  Tract,  in  the  town  of  Ghamplain,  Clinton 
county.  The  suit  was  commenced  19th  December,  1851.  The 
defendant  Sarachon,  who  did  not  appear,  was  tenant,  at  the 
time,  under  the  defendant  Rawdon.  In  1819  one  Joseph  Bin- 
don  was  seised  in  fee  of  the  premises  in  question,  and  duly 
made  and  executed  the  following  will.  "  In  the  name  of  God, 
Amen.  I,  Joseph  Bindon,  of  the  town  of  Ghamplain,  in  the 
county  of  Clinton  and  state  of  New  York,  being  weak  in  body 
but  of  sound  memory,  (blessed  be  God,)  do  make  and  publish 
this  my  last  will  and  testament  in  the  manner  following,  that  is 
to  say :  fir8%  I  give  and  bequeath  to  my  sons  George  Bindon, 
Joseph  Bindon,  and  my  faithful  housekeeper  Jane  McCready, 
all  that  messuage  or  tenement  in  which  I  now  liye,  with  all  the 
household  furniture,  stock  of  cattle  and  buildings,  and  the  land 
known  by  number  fifty-six,  containing  eighty  acres,  to  them  and 
their  heirer  for  their  use,  improyement  and  equal  emolument 
during  their  natural  liyes,  and  after  their  decease,  to  the  heirs 
of  John  Bill  of  the  city  of  Hew  York,  chairmaker.  Also,  I 
giye  and  bequeath  to  my  sons  George  Bindon  and  Joseph  Bin* 
don,  an  equal  share  to  each  of  them  foreyer,  all  the  rest  and 
residue  of  my  real  and  personal  estate  I  may  be  seised  and  in 
possession,  and  I  make  my  friends  Doctor  James  W.  Wood, 
Daniel  ^  Taylor,  Esq.  and  Ezra  Thurber,  Esq.  of  the  town  of 
Ghamplain,  my  executors  of  this  my  will,  to  take  and  see  the 
same  performed  according  to  my  true  intent  and  meaning. 

In  witness  whereof,  I,  the  said  Joseph  Bindon,  haye  to  this, 
my  last  will  and  testament,  set  my  hand  and  seal  this  fifteenth 
day  of  Oct.  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  nineteen.*' 

The  testator  died  in  May,  1832,  and  the  will  was  duly  proyed 
as  a  will  of  real  and  personal  estate,  81st  August,  1832.  The 
George  Bindon  mentioned  in  the  will  died  intestate  in  1825, 
without  issue.  Jane  McCready  also  died  intestate,  October, 
1843,  without  issue.  Joseph  Bindon  jr.  was  still  aliye  but  with- 
out issue.    At  the  date  of  the  will,  the  said  John  Bill,  mention- 
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ed  therein,  was  a  resident  of  the  city  of  New  York.  He  died 
intestate  in  1826,  leaving  four  children,  his  heirs  at  law.  The 
plaintiff,  Mrs.  Charlotte  Batej,  was  one  of  his  daughters  ;  and 
the  plaintiffs  Charlotte  Ann  Campbell,  Mary  Cook  and  George 
F.  Cook,  were  heirs  of  another  daughter,  Almira,  who  married 
William  Cook  and  died  intestate  in  New  York,  in  November, 
1837.  Benjamin,  a  son,  died  intestate  in  New  York,  in  1828^ 
without  issue ;  and  Julia  Ann,  the  4th  child,  died  intestate  in 
1848,  leaving  no  children. 

The  defendant  Rawdon  claimed  title  to  the  premises  under 
a  deed  from  Freeman  Rawdon,.  assignee  in  trust  for  the  benefit 
of  the  creditors  of  Nathan  Webb  and  Ralph  Rawdon.  Said 
Nathan  Webb  obtained  a  judgment,  which  was  signed  March 
2d,  1829,  for  $475.26  damages  and  $51.81  costs,  against  Joseph 
Bindon  senior,  which  judgment,  after  the  death  of  Joseph 
Bindon  senior,  was  revived  by  scire  faciaSj  and  judgment  ob- 
tained and  execution  issued  thereon,  2d  November,  18S3,  by 
virtue  of  which  a  levy  was  made  on  the  premises  in  question, 
and  a  deed  was  given  of  them  by  the  sheriff  to  said  Nathan 
Webb,  dated  April,  15th,  1835,  N.  Webb  being  the  purchaser. 
N.  Webb  and  R.  Rawdon,  after  several  intermediate  convey- 
ances of  the  premises,  made  an  assignment  of  all  their  property 
real  and  personal,  and  the  property  of  each  of  them,  including 
these  premises,  to  Freeman  Rawdon,  for  the  benefit  of  credit- 
ors.   Freeman  deeded  to  the  defendant  in  September,  1848. 

The  writ  of  scire  facias^  after  reciting  that  Joseph  Bindon 
had  devised  his  lands  to  '^  his  sons  George  Bindon  (now  de- 
ceased,) Joseph  Bindon  and  Jane  McCready  his  housekeeper 
and  their  heirs,  and  after  their  decease  then  to  the  heirs  of 
John  Bill,  chairmaker,  of  the  city  of  New  York,"  commanded 
the  sheriff  to  make  service  upon  "  the  said  Joseph  Bindon  and 
Jane  McCready,  survivors  of  George  Bindon,  and  the  heirs  of 
John  Bill."  The  return  of  the  deputy  sheriff  stated  that  he 
''gave  notice  and  made  known  to  Joseph  Bindon  and  Jane 
McCready  to  appear  before  the  said  justices  of  the  supreme 
court  of  judicature  aforesaid,  at  the  day  and  place  in  the  said 
writ  contained,  to  show  cause  as  by  the  said  writ  required,  and 
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as  the  sheriff,  is  therein  commanded,  and  served  on  them  copies 
of  said  writ  of  scire  fadas  by  delivering  the  same  personally 
to  the  said  Joseph  and  Jane ;"  and  also  further  returned  that 
the  said  George  Bindon  was  dead,  and  the  heirs  of  John  Bill 
had  not  any  thing  by  which  he  could  give  them  notice,  and 
could  not  be  found  in  his  bailiwick. 

The  premises  were  proved  to  be  worth  $150  a  year. 

The  cause  was  tried  at  the  Clinton  circuit,  in  July,  1852, 
before  the  Hon.  C.  L.  Allen,  a  jury  having  been  waived  by 
the  parties.  The  above  facts  appeared  in  evidence ;  and  as  con- 
clusions of  law  from  the  said  facts  the  judge  found, 

1st.  That  by  the  will  Joseph  Bindon  junior,  George  Bin- 
don and  Jane  McOready,  were  made  tenants  in  common,  for 
life  in  said  lot  No.  56,  and  that  the  heirs  of  the  said  John  Bill 
were  entitled  to  said  lot  in  fee  upon  the  death  of  the  said  de* 
visees,  and  to  the  undivided  share  of  each  devisee,  at  the  time  of 
his  or  her  death.  That  the  said  George  Bindon  having  died 
before  the  testator,  the  life  estate  of  the  said  George  never 
took  effect,  and  that  the  plaintiffs  were  seised  in  fee  of  and  enti- 
tled to  the  one  undivided  third  part  of  said  lot  No.  66,  according  to 
their  respective  rights  and  interests  therein  as  hereafter  speoifiedi 
at  the  death  of  the  testator  on  the  9th  day  of  May,  1832,  and 
that  the  said  plaintiffs  were  seised  in  fee  of  and  entitled  to  an- 
other undivided  third  part  of  the  said  lot  No.  56,  at  the  death 
of  Jane  McCready  in  October,  1843.  2d.  That  Nathan  Webb 
acquired  no  title  or  interest  in  said  lot  No.  56,  by  virtue  of  the 
sheriff's  sale  on  the  execution  issued  upon  the  judgment  of  revival 
by  scire  facias^  other  than  the  life  estate  of  Joseph  Bindon  and 
Jane  McCready,  and  the  defendant  under  his  title  acquired  no 
greater  interest,  but  was  entitled  to  the  possession  of  one  undi- 
vided third  part  of  said  lot  during  the  life  of  the  said  Joseph 
Bindon,  junior.  8d.  That  the  plaintiffs  were  entitled  to  recov- 
er in  this  action  the  possession  of  two  equal  undivided  third 
parts  of  said  lot  No.  56,  according  to  their  respective  rights 
therein,  to  wit :  the  said  Charlotte  Batey  one  half  of  the  equal 
undivided  third  part  of  said  lot  No.  56,  and  the  remaining 
plaintiffs  each  one  equal  undivided  third  part  of  one  half  of  two 
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•qoal  tindiyided  third  parts  of  said  lot  No.  56,  and  that  saii 
plaintiffs  were  entitled  to  recover  against  the  said  defendant 
the  sum  of  $600,  for  the  use  of  said  equal  two  undivided 
third  parts  of  said  lot  No.  56,  to  be  divided  among  them  accord- 
ing to  their  respetive  interests  above  specified.  From  the 
^judgment  entered  in  accordance  with  the  above  conclosions  the 
defendants  appealed. 

O,  M.  Beckwith,  for  the  defendants. 

O.  A.  Simmonsy  for  the  plaintiffs. 

By  the  Court,  Hand,  P.  J.  It  is  not  pretended  that  the  plain- 
tiffs can  recover  if  they  are  concluded  by  the  judgment  on  the 
scire  faciaa  and  the  sale  of  the  property  by  the  sheriff.  It  is 
said  that  an  execution  without  a  sdre  facias  is  not  void,  but 
voidable  only  by  a  writ  of  error,  and  cannot  be  questioned  in  a 
collateral  suit ;  and  till  reversed  is  a  good  justification.  {Pai- 
riek  v.  Johnsm,  2  Lev.  498  ]  S.  C.2  Lutw.  925.  Jackson  v. 
Delancy,  13  John.  587.  Jackson  v.  Robins,  16  id.  587.)  But 
there  is  another  rule,  that  where  a  person  not  a  party  to  the 
record  derives  a  benefit  by,  or  becomes  chargeable  to,  the  execu- 
tion of  it,  there  must  be  a  sdre  facias  to  make  him  a  party  to 
the  judgment.  {Penoyer  v.  Brtice,  1  Salk.  318.  2  Sound.  R. 
6,  n.  1.  Id.  72,  n.  4.  Woodcock  v.  Bennett,  1  Cow.  61L) 
And  where  a  judgment  is  revived  against  real  estate  by  writ  of 
sdre  facias,  by  our  statute,  the  right  of  any  person  therein, 
not  made  a  party  to  the  writ,  shall  not  be  impaired  or  affected 
by  such  revival,  unless  he  claim  title  from  the  tenant  of  such 
real  estate  who  was  duly  made  a  party  thereto,  (2  -R.  S.  577, 
{  5.)  Writs  of  8cir&  facias,  in  such  cases,  formerly  were  brought 
against  the  heir  or  devisee  and  terretenants.  And  ^  terretenant" 
in  a  scire  facias,  is  said  to  mean  the  owner  in  fee.  {ParkSy  B. 
6M.^  W.  826.  2  Saund.  9  a,  n.  9.)  But  now  it  may  be 
brought  against  one  who  actually  occupies  the  estate,  and  claims 
an  interest  therein  whether  in  fee  or  for  life,  or  fijr  years.  (2  A  & 
677,  i  4.)    In  the  case  now  under  oonsideratbn,  the  plaintiiEi 
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did  not  actually  '^  oecnpj^  the  land,  but  the  writ  ran  against  ^  &• 
heirs  of  John  Bill,"  and  the  sheriff  returned  that  the  latter  had 
nothing  by  which  he  could  give  them  notice,  in  his  bailiwick,  and 
that  they  were  not  found  therein.  They  may,  perhaps,  be  said 
to  have  been  parties  to  the  writ.  And,  indeed,  language  as 
explicit  as  that  used  in  {  5,  has  receiyed  a  somewhat  qualified 
interpretation.  {Past  v.  Arnot,  2  Denio,  344.)  But  the  revi- 
sers evidently  suppposed  what  they  believed  to  be  the  old  rule,  was 
to  be  abrogated.  {Notes  8  R.  S.  786,  2d  ed,)  And  upon  the 
whole  I  think  the  judgment  did  not  bind  the  plaintiff  if  they 
had  an  interest  in  fee  or  for  life  ;  even  if  it  may  be  deemed,  in 
form,  a  judgment  against  them ;  and  the  decision  at  the  circuit 
was  therefore  right  upon  this  point.  (2  R.  S.  877.  Darcy  v. 
KHfhum,  11  Haw.  U.  8.  R.  165.) 

This  brings  us  to  the  consideration  of  the  will  of  Joseph 
Bindon  senior. 

My  first  impressions  were  that  the  testator's  sons,  Joseph  and 
(}eorge,  and  Jane  MoOready  took  an  estate  in  fee,  subject,  per- 
haps, if  in  this  respect  the  will  is  to  be  construed  under  the 
revised  statutes,  to  a  limitation  over  in  case  they  died  without 
issue.  Two*  of  them  were  heirs  of  the  testator ;  and  the  heirs 
at  law  cannot  be  disinherited  by  will,  except  by  express  words 
or  necessary  implication ;  (  WiUes,  140;  6  Cruise^  159 ;  Ram 
on  WittSj  257  ;)  and  the  words,  '^  to  them  and  their  heirs,"  &c.  if 
they  moan  any  thing,  are  very  important ;  and  besides,  the  sons 
were  then  almost  in  the  morning  of  life,  and  there  was  no  appi^ 
rent  motive  for  giving  his  property  to  strangers  at  their  decease. 
I  understand  Mr.  Justice  Oady  still  considers  this  the  true  con- 
struction ;  and  I  have  come  to  a  different  conclusion  with  con- 
siderable difficulty.  However,  the  explicit  language  "during 
their  natural  lives,  and  after  their  decease  to  the  heirs  of  John 
Bill,"  the  other  members  of  the  court  are  inclined  to  think,  was 
intended  to  limit  the  interest  of  the*  three  first  takers,  to  a  life 
estate.  George  died  before  his  father;  consequently  the  de- 
vise to  him  lapsed ;  and  his  sljare  would  have  descended  to  the 
heir,  his  brother  Joseph,  if  there  had  been  no  devise  over.  ( Van 
KieBtkr.DuichCkurehof  N.  Y.  20  Wend.  Ut   7  HiU,B5i. 
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2  id.  516.  4  Kentj  542.  1  Jarm.  on  WiUs,  565.)  It  would  have 
been  otherwise  in  case  of  a  joint  tenancy.  (1  Jarm.  295.)  But 
words  of  equality  denote  a  tenancy  in  common ;  (6  Cruise^  407, 
409,  410  ;  2  Jarm.  an  Wills,  161,  2 ;)  and  the  devise  was  to 
them  for  their  equal  emolument,  &c.  And  without  these  words 
the  result  would  have  been  the  same.  (1  R.  L.  54.  1  R,  S.  727, 
§  44.  4  Kent,  361.)  Of  course,  there  is  nothing  in  the  objection 
that  the  devise  was  void  because  the  power  of  alienation  was  too 
long  suspended.  There  was  in  fact,  as  we  shall  see,  no  suspen- 
sion ;  and  if  there  had  been,  as  the  first  takers  were  tenants  in 
common,  it  would  have  been  for  one  life  only.  The  old  rule 
allowed  any  number  of  lives  in  being,  a  reasonable  period  for 
gestation,  and  21  years.  (4  Ves.  319.)  And  within  the  provis- 
ions of  the  revised  statutes ;  if  there  had  been  a  joint  tenancy, 
as  one  of  the  three  died  in  the  lifetime  of  the  testator,  the  de- 
vise would  have  been  valid.  {See  Lang  v.  Rophe,  5  Sandf. 
R.  363.) 

■  If  there  was  a  valid  devise  over,  the  share  of  George  did  not 
go  to  the  heir  or  residuary  devisee,  but,  on  the  death  of  the 
testator,  vested  in  those  persons  entitled  to  take  under  the  de- 
signation of  "  the  heirs  of  John  Bill."  (Mowait  v.  Carow, 
7  Paige,  828.  Walker  v.  Main,  IJ^W.l.  1  R.  S.  723, 
§  113 ;  725,  §  32.  2  Vern.  116, 207, 878,  611.  And  see  Narris 
V.  Beyea,  15  Barb.  416 ;  Jackson  v  Staats,  11  John.  337  ;  11 

Wend.  259;  15  Barb.  621;  2  Keen,  284;  1  Russ.  ^  My. 
639.)  They  do  not  claim  by  way  of  substitution,  but  under 
an  original  substantive  gift.  (2  Eng.  L.  4*  Eq.  Rep.  243.  15 
id.  498.)  And  the  plaintiffs  claim  that  one  third  of  the  lot 
passed  to  them  or  those  under  whom  they  claim,  in  fee  on  the 
death  of  the  testator,  and  one  third  more  on  the  death  of  Jane 
McCready.  And  it  becomes  necessary  to  inquire,  what  interest, 
if  any,  passed  under  the  clause  of  the  will  "  and  after  their  de- 
cease to  the  heirs  of  John  Bill"  &c.  and  to  whom  ? 

John  Bill  was  living  at  the  time  the  will  was  executed ;  and 
of  course,  in  a  technical  sense,  cou^  then  have  no  heirs.  And 
some  special  designation,  as  ^^  now  living,"  seems  to  have  been 
thought  necessary  in  such  cases.    (6  CrviaBy  184.)    However, 
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the  word  "  heirs"  in  this  case,  I  think,  may  be  considered  as 
synonymous  with  "  children."  {Londap  v.  Hopkins,  Ambler, 
273.  James  v.  Richardstm,  1  Eq.  Ca.  Ab.  214.  Right  v. 
Creber,  5  B.  ^  C.  866.  Doe  v.  Perrati,  Id.  48.  2  Jarm.  on 
Wills,  1  to  25,  aiic{  c<ises  there  cited,)  But  those  only,  took  an 
interest  who  were  living  at  the  time  of  the  death  of  the  testator. 
A  gift  to  children ''  now  living"  is  a  gift  to  those  only,  living  at 
the  date  of  the  will.  But  a  gift  to  children  to  take  effect  at 
the  testator's  death,  or  to  a  class  of  persons,  as  a  general  rule, 
comprehends  those  living  at  his  death,  unless  the  case  be  one 
within  the  statute  giving  it  to  a  surviving  child  or  children ; 
(2  R,  S.  66,  §  52 ;)  which  is  not  this  case.  And  where  the  de* 
%dse  is  to  a  fluctuating  class  of  persons,  the  decease  of  any  of  them 
in  the  lifetime  of  the  testator  will  occasion  no  lapse  in  the  dis- 
position. {Doe  v.  Sheffield,  18  East,  586.  Jackson  v.  iStaats, 
11  John.  887.  Morton  v.  Morton,  8  Barb.  21.  Jenkins  v. 
Freyer,  4  Paige,  47.  1  Jarm.  295.)  The  devise  over,  there* 
fore,  was  to  the  children  of  John  Bill  living  at  the  time  of  the 
death  of  the  testator. 

But  if  this  will  is  to  be  construed,  as  the  law  was  before  the 
revised  statutes,  I  think  they  took  only  a  life  estate.  There  are 
no  words  limiting  an  estate  in  fee  simple,  or  showing  an  intent  to 
pass  an  estate  of  inheritance  to  the  children  of  John  Bill. 
{Harvey  v.  Olmked,  1  Corns.  483.  S.  C.  1  Barb.  102.  Ed- 
wards V.  Bishop,  4  Comst.  61.  Olmstead  v.  Olmstead,  I(L 
56.  Vanderwerker  v.  Vanderwerker,  7  Barb.  221.  Lip- 
pen  V.  Eldred,  2  Barb.  180.  2  Jarm.  on  WiUs,  170.)  The 
word  "  heirs"  was  not  necessary ;  nor  other  express  words  of 
inheritance.  (Id.  6  Cruise,  287.)  But  the  intention  to  give 
a  fee  must  appear  in  the  will ;  and  I  think  does  not  in  this 
case. 

This  will  was  executed  in  1819,  and  the  testator  died  in  1832  ; 
and  it  is  material  to  inquire  how  far,  if  at  all,  it  is  affected  by 
the  revised  statutes.  In  Depeyster  v.  Clendining,  (8  Paige, 
295,)  the  will  was  made  before  1830,  and  the  testator  died  long 
after,  and  the  chancellor  said  the  validity  of  the  trust,  and  the 
pnmBiOQS  of  the  will,  must  depend  upon  the  law  as  it  was  when 
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the  will  took  effect  b j  his  death.    And  in  Bishop  y.  Bishop,  (4 
Hill,  188,)  it  was  held  that  a  devise  in  fee  to  a  son,  who  died  in 
the  lifetime  of  the  testator,  did  not  lapse,  but  vested  in  the  chil- 
dren of  the  son,  the  testator  dying  after,  thongh  his  wUl  waa 
made  before  1880.    And  in  Sherman  v.  Sherman  this  principle 
of  construction  was  recognized,  though  its  application  was  un- 
necessary in  that  particular  case.    (3  Barb.  385.)    But  in  ElU- 
son  V.  Miller,  it  was  held  that  a  will  executed  before  the  revised 
statutes  took  effect,  did  not  pass  lands  acquired  after  1831. 
(11  Barb.  332.)    And  finally,  the  court  of  appeals,  in  Parker 
V.  Bogardus,  (1  Selden,  809,)  unanimously  held,  that  a  will  of 
all  his  estate,  real  and  personal,  executed  in  1814,  disposed  only 
of  the  real  estate  then  owned  by  the  testator,  although  he  died 
in  1841,  and  purchased  the  land' in  question  in  1825.    The  case 
was  considered  as  coming  within  §  77  of  the  first  title  of  chapter 
6,  part  2,  entitled  ''  Of  wills  and  testaments  of  real  and  personal 
property,  and  the  proof  of  them,"  (2  R.  S,  68,)  which  declares 
that  ^the  provisions  of  this  title  shall  not  be  oonstrued  to  im- 
pair the  validity  of  the  execution  of  any  will  made  before  this 
ehapter  shall  take  effect,  or  to  affect  the  construction  of  any  such 
will."    And  c<msequently  that  section  5  of  that  title,  providing 
that  a  will  by  a  testator  in  express  terms  of  all  his  real  estate, 
&c.  should  be  construed  to  pass  all  the  real  estate  which  he  was 
entitled  to  devise  at  the  time  of  his  death,  (2  JK.  S.  57,)  did  not 
apply ;  thus  leaving  the  construction  of  the  will  in  this  respect 
as  at  common  law.    (See  Jackson  v.  Potter,  9  John.  812.)    The 
statute  relied  upon  to  give  a  fee  in  this  case,  it  is  true,  is  not 
found  in  the  above  title,  to  which  reference  has  been  made.    It 
is  as  follows :  *'  The  term  '  heirs,'  or  other  words  of  inheritance, 
shall  not  be  requisite  to  create  or  convey  an  estate  in  fee ;  and 
every  grant  or  devise  of  real  estate,  or  any  interest  therein, 
hereafter  to  be  executed,  shall  pass  all  the  estate  or  interest  of 
the  grantor  or  testator,  unless  the  intent  to  pass  a  less  estate 
or  interest  shall  appear  by  express  terms,  or  be  necessarily  im- 
plied in  the  terms  of  such  grant"    (1  R.  S.  748,  i  1.)     It  is  not 
clear,  considering  all  its  provisions,  that  this  will  would  have 
given  a  ^  to  the  children  of  John  Bill  if  this  seotioQ  were  t^ 
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pliesble.  Sut  I  think  it  ib  not.  It  has  often  been  said  that  a 
irill  nrast  take  effect  according  to  the  law  as  it  is  at  the  death 
of  the  testator;  and  that  it  speaks  at  that  time.  (18  Wetid. 
294.  Depeyster  v.  Cleiidiningj  siipra.  Sherman  v.  Sher- 
man^ supra,  Adams  v.  Wilbur^  2  Sumsier^  266.  Beable  v. 
Dodd,  1  T.  R.  198,  204.  1  Yes.  53.)  And  when  an  expectant 
estate  is  created  by  devise,  the  time  of  the  death  of  the  devisor 
is  to  be  deemed  the  time  of  the  creation  of  the  estate.  (1 R.  & 
726,  i  41.)  No  doubt  the  rights  of  the  devisee,  and  of  the  heira^ 
aocnxe  on  the  death  of  the  testator  or  ancestor.  (2  Smithes  L» 
Cos.  403.)  And  a  devise,  in  one  sense,  speaks  at  the  death  ol 
the  testator.  But,  as  Mr.  Ram  significantly  asks,  '^  what  does  it 
speak  1  Does  it  say  more  than  what  the  testator  said  when  he 
made  his  will?"  {Ram  on  Wills,  108.)  We  have  seen  that) 
unless  executed  since  the  revised  statutes  took  effect,  it  does  not 
speak  at  the  death  of  the  testator,  as  to  lands  acquired  after  it 
was  executed.  In  that  case,  the  old  rule  holds ;  ^^  that  it  is  so 
&r  testamentary,  that  it  is  fluctuating,  ambulatory,  and  does  not 
take  effect  till  after  death ;  but  it  is  in  the  nature  of  a  convey- 
ance ;  being  an  appointment  of  a  specific  estate."  (Ld.  Rosslyn 
in  Bridges  v.  De  Chandos,  2  Ves.jun.  427.  And  see  the  notes 
at  the  end  of  that  case.)  And  why  should  a  different  rule  pre- 
vail as  to  the  qtiantum  of  interest?  That  may  be  much  more 
important.  It  has  often  been  said  that  the  intent  of  the  testator 
ought  to  be  taken  aa  things  stood  at  the  time  the  will  was  made. 
( Willes,  a  7.,  in  Doe  v.  Underdown,  Willes,  297.  Abner  v. 
Miller,  2  Atk.  597.  6  Madd.  R.  84.  1  Jarm.  on  WUls,  277, 
and  note  et  seq.  And  see  Root  v.  Stuyvesant,  18  Wend.  257.) 
And  Mr.  Ram  remarks,  that  the  effect  of  a  will  may  be  changed 
by  events  happening  since  it  was  published,  as  by  lapsed  de- 
vises, &c.  "  but  not  the  intention ;  for  then  it  would  not  be  the 
intention  expressed  in  the  will."  And  no  doubt,  for  certain 
purposes,  the  time  of  the  publication  of  the  will  and  of  the  death 
of  the  testator  are  both  important. 

But  again,  the  language  of  this  section,  dispensing  with  the 
word  "heirs,"  and  declaring  that  a  devise  of  real  estate  shall 
pass  all  the  estate  of  the  devisor^  d&c.,  (1  R.  S.  748,  i  1,)  by  its 
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terms,  is  tiot  applicable  to  wills  executed  before  the  reyised  stat- 
utes took  effect.  It  is  confined  to  grants  and  devises  "  hereafter 
to  be  executed."  There  can  be  no  doubt  what  is  meant  by  the 
execution  of  a  will.     (2  R.  S.  63,  §  40.    1  VicL  ch,  26,  §  9.) 

If  this  construction  of  the  will  is  right,  the  three  children  of 
John  Bill  living  at  the  time  of  the  death  of  the  testator,  on  his 
death,  took  a  life  estate  as  tenants  in  common  in  the  land  in 
question ;  to  one  third  of  which  they  then  had  an  immediate 
right  of  possession  by  the  previous  death  of  George  Bindon ; 
and  if  they  had  survived  her,  they  would  have  become  entitled 
to  the  possession  of  another  one  third  part  thereof,  on  the  death 
of  Jane  McCready.  But  as  they  took  only  life  estates  as  ten- 
ants in  common,  their  children  can  take  nothing  under  the  will ; 
nor  was  there  any  right  of  survivorship -among  the  children  of 
John  Bill.  Mrs.  Batey  was  the  only  survivor  at  the  time  this  suit 
was  commenced,  and  she  was  then  entitled  to  recover  possession 
of  one  third  of  two  thirds  of  lot  fifty-six,  the  land  in  question. 

The  counsel  for  the  defendant  Hawdon  also  insists,  that  there 
can  be  no  recovery  against  him,  because  it  was  not  proved  that 
he  was  in  possession.  His  answer  admits  that  he  is  in  pos- 
session ;  and  probably  the  other  defendant  was*  a  mere  servant 
or  agent.  And  besides,  if  it  were  otherwise,  as  Rawdon  only 
claims  title  and  defends,  it  may  be  presumed  that  he  does  so  as 
landlord. 

The  judgment  must  be  set  aside,  and  there  must  be  a  new 
trial,  with  costs  to  abide  the  event. 

[Franklin  General  Term,  September  4, 1864.  Hand^  Cady»  C.  L,  AUet^ 
and  JameSj  Justices.] 
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H.  M.  died  in  1887,  poflseBsed  of  aiknn  and  peraoDal  estate.  By  his  wfll,  he  gave 
the  use  of  all  his  property,  real  and  personal,  to  his  wife  for  life ;  and  he  di- 
rected his  execators,  after  her  death,  to  sell  all  his  real  and  personal  property, 
and  after  paying  his  debts,  Aineral  expenses,  &c.  to  divide  the  remainder 
among  his  six  children  who  wero  then  living,  and  the  children  of  two  sons,  H. 
and  T.  who  were  then  deceased,  equally ;  giving  to  each  child  one  eighth,  and 
the  like  proportion  to  the  children  of  each  deceased  son ;  and  he  made  C.  and 
V.  his  executors.  On  the  12th  of  May,  1838,  the  executors,  at  a  public  auo- 
tion  of  the  personal  property,  sold  a  horse  to  J.,  one  of  tlie  sons  of  the  testator's 
deceased  son,  H«,  and  J.  gave  a  note  therefbr,  payable  in  one  year  with  Interest 
He  at  the  same  time  promised  V.  (one  of  the  executors)  verbally,  that  if  he 
did  not  pay  the  note-he,  Y.,  might  "  retain  the  amount  of  the  same  out  of  his 
share  or  interest  in  the  estate''  of  the  testator.  In  Sept  1838,  J.  gave  to  the 
plaintiff  a  mortgage  upon  his  undivided  share  of  the  &rm  of  which  his  grand- 
&ther  died  seised.  The  plaintiff  was  at  the  same  time  informed  by  the  officer 
taking  the  acknowledgment  of  the  mortgage,  of  the  promise  J.  had  made  to 
y.  J.  died  in  1839,  and  the  widow  of  the  testator  died  in  June,  1846.  In 
Sept  1846,  v.,  as  surviving  executor,  sold  the  fkrm,  and  the  share  of  J.  in  the 
availd  thereof  did  not  exceed  the  amount  due  upon  the  mortgage  to  the  plain- 
tiff,   ffdd  that  the  plaintiff  was  entitled  to  this  share. 

Hdd  also  J  that  the  mortgage  was  a  valid  lien  upon  the  interest  of  J.,  and  had 
preference  over  the  daim  of  tho  surviving  executor,  for  the  amount  due  upon 
the  note. 

An  executor  may  retain,  out  of  a  legacy,  the  amount  due  from  a  legatee  to  the 
testator.  And  it  seems  this  may  also  be  dyne  when  the  fbnd  to  be  distributed 
to  a  debtor  of  the  testator  arises  out  of  the  sale  of  the  real  estate  of  the  latter. 
But  where  the  sale  is  not  to  take  place  until  the  termination  of  a  life  estate, 
and  an  heu*  and  distributee,  in  the  mean  time,  executes  a  mortgage  of  his  in- 
terest in  the  property,  that  will  have  preference  over  the  claim  of  the  executor 
under  a  parol  agreement  made  by  the  heir,  that  a  debt  due  fh)m  the  latter  to 
the  executor,  for  property  of  the  estate  sold  to  him,  may  be  retained.. 

rpHIS  was  an  appeal  from  a  judgment  entered  upon  the  report 
X  of  a  referee.  Hugh  McMasters  died  in  Sept.  1837,  leaving 
six  children,  and  the  children  of  two  sons,  Hugh  and  Thomas, 
who  were  then  dead,  and  possessed  of  a  farm  and  personal  es- 
tate. By  his  will  he  gave  to  his  wife,  absolutely,  all  the  per- 
sonal property  which  belonged  to  her  when  he  married  her ;  also 
the  use  of  all  his  real  and  personal  estate,  during  life ;  she  pay- 
ing taxes  and  rents  upon  a  certain  lease  lot.  He  then  added 
^  and  at  her  death,  or  as  soon  after  as  my  executors  shall  deem 
Vol.  XIX.  64 
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best  for  my  heirs  hereinafter  named,  to  sell  and  dispose  of  all 
mj  real  and  personal  estate,  eitjjber  at  public  or  private  sale,  as 
they  shall  find  most  beneficial,  or  in  their  discretion  they  shall 
deem  proper ;  and  to  give  conveyances  for  the  same  in  their 
names  as  executors,  to  the  purchaser  or  purchasers,  by  virtue  of 
this  power,  which  I  do  make  expressly  for  that  purpose,  and 
hereby  ratify  and  confirm  whatever  they,  my  said  executors, 
shall  do  in  relation  thereto.  And  I  do  further  order,  direct,  will, 
devbe  and  bequeath,  that  after  the  payment  of  all  my  just  debts 
and  ftmeral  charges  by  my  said  executors,  they  purchase  tomb- 
stones for  myself  and  wife,  and  have  them  put  up ;  they  to  pay 
for  them  out  of  the  moneys  arising  out  of  the  sale  of  the  prop- 
erty real  or  personal,  the  first  that  may  come  into  their  hands  as 
executors.  They  are  to  use  their  discretion  as  to  the  cost 
And  I  do  further  order  and  direct  my  said  executors,  after  the 
death  of  my  wife,  to  sell  my  estate  as  above  ordered,  and  to  di- 
vide the  same  in  eight  equal  divisions,  and  to  be  paid  to  their 
heirs  and  assigns  by  my  said  executors,  in  manner  following,  to 
wit :  Unto  my  daughter  Jane  Spore,  wife  of  Nicholas  Spore,  an 
equal  eighth  part ;  unto  Isabel  Clark,  wife  of  James  Clark,  an 
equal  eighth  part ;  unto  Eleanor  Beverly,  wife  of  Daniel  Beverly 
one  equal  eighth  part ;  unto  Rebecca  Beverly,  wife  of  Nathan- 
iel Beverly,  an  equal  eighth  part ;  unto  Catharine  McMasters 
an  equal  eighth  part ;  unto  Bomia  Van  Ilusen,  wife  of  Albert 
Van  Husen,  an  equal  eighth  part ;  to  the  children  of  my  son 
Thomas  McMasters,  deceased,  one  eighth  part,  to  be  equally  di- 
vided between  them ;  to  the  children  of  my  son  Hugh  McMasters, 
deceased,  one  eighth  part,  to  be  equally  divided  between  them." 
He  further  directed  his  executors  to  obtain  a  tombstone  for  his 
first  wife,  and  pay  for  it  out  of  the  money  arising  from  the  sale 
of  his  property ;  and  also  for  his  two  sons,  deceased,  to  be  pidd 
for  out  of  the  shares  of  their  children.  And  he  further  directed 
his  executors  as  follows :  **  to  sell  my  real  and  personal  estate  on 
credit  or  for  cash,  as  they  shall  think  best ;  and  to  pay  out  of 
the  same,  after  paying  all  my  just  debts,  within  one  month  after 
any  money  comes  into  their  hands,  to  divide  the  same  as  above 
directed,  and  to  pay  each  one  his  or  her  proportion  of  the  same, 
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as  above  divided."  And  he  made  Van  Hosen,  the  defendant,  and 
one  Gady,  his  executors,  to  both  of  whom  letters  testamentary 
were  issued.  At  the  death  of  the  testator,  there  were  living 
five  children  of  his  deceased  son  Hugh,  of  whom  James  was  one. 
On  the  12th  of  May,  1838,  James  McMasters  purchased  a  horse 
of  Gady  and  Van  Husen  at  an  auction  of  the  personal  property 
of  the  testator,  for  $100.50,  and  gave  them,  as  executors,  a  note 
therefor,  payable  in  one  year  with  interest ;  and,  at  the  time, 
verbally  agreed  with  the  defendant,  that  if  he  did  not  pay  the 
note,  Van  Husen  might  retain  the  amount  of  "  his  share  or  in- 
terest  in  the  estate  '^  of  the  testator.  0n  the  18th  of  Sept. 
1888,  said  James  McMasters  gave  a  bond  to  Glose,  the  pluntiff, 
for  the  payment  of  $100  and  interest,  six  months  after  date ; 
and  therewith,  to  secure  the  same,  he  and  his  wife  gave  to  the 
plaintiff  a  mortgage  of  his  undivided  share  and  interest  in  the 
farm  of  which  the  testator  died  seised.  At  the  time  the  plain- 
tiff took  this  bond  and  mortgage,  he  was  informed  by  the  com- 
missioner who  took  the  acknowledgment,  of  the  verbal  agreement 
between  Van  Husen  and  James  McMasters  at  the  time  the  lat* 
ter  gave  the  note.  James  McMasters  died  in  the  winter  of  1839 ; 
Gady,  one  of  the  executors,  preyious  to  1846 ;  the  widow  of  the 
testator  died  in  the  month  of  June,  1846  ;  and  in  Sept.  1846, 
the  defendant.  Van  Husen,  sold  the  &rm  belonging  to  the  testa- 
tor at  his  death  j  and  the  share  of  James  McMasters  of  the  avails 
thereof,  did  not  exceed  the  amount  due  on  the  bond  and  mort- 
gage he  gave  to  the  plaintiff ;  and  the  latter  demanded  of  Van 
Husen,  that  he  should  apply  whatever  there  was  on  said  bond 
and  mortgage,  which  Van  Husen  refused  to  do,  but  claimed  to 
retun  it  in  payment  of  the  note  James  McMasters  gave  for  the 
horse ;  and  the  plaintiff  filed  a  bill  to  compel  him  to  do  so ; 
making  the  children  of  James  McMasters  parties.  The  referee 
found  for  the  plamtiff,  to  the  amount  of  the  share  of  James  Mo- 
Masters  in  the  proceeds  of  the  sale  of  the  land ;  on  which  judg- 
ment was  entered,  and  the  defendant,  Van  Husen,  appealed. 

T.  B.  Mitchell^  for  the  defendant. 

P.  Potter^  for  the  plaintiff. 
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Btf  the  Court,  Hand,  P.  J.  If  it  was  not  competent  for 
the  defendant  to  show  the  parol  agreement  made  between  him 
and  James  McMasters  at  the  time  the  note  was  given,  still  I 
think  the  judgment  must  be  affirmed.  The  mortgage  given  by 
James  to  the  plaintiff  was  a  transfer,  pro  tanto,  of  his  interest  in 
the  real  estate  of  his  grandfather,  subject  to  redemption ;  or 
rather,  a  valid  lien  thereon,  subject  to  the  ezecutipn  of  the 
power  of  sale  bj  the  executors ;  and  entitling  the  plaintiff,  in 
case  of  a  sale,  to  a  preference  over  any  claim  arising  out  of  the 
verbal  promise  to  one  of  the  executors. 

Transactions  like  that  between  James  McMasters  and  Van 
Huseh,  should  not  be  countenanced  by  the  court.  As  executors,. 
Gady  and  Van  Husen  could  sell  sufficient  of  the  personal  prop- 
erty to  pay  the  debts  ;  for  notwithstanding  the  provisions  of 
the  will,  the  creditors  could  not  be  compelled  to  wait  until  the 
death  of  the  widow.  Except  for  the  purposes  of  paying  funeral 
expenses  and  the  debts,  and  defraying  the  expenses  of  adminis- 
tration, the  widow  was  entitled  to  the  use  of  all  the  property 
during  her  life ;  but  the  effect  of  this  agreement,  between 
James  and  Van  Husen,  was  to  take  this  piece  of  property 
from  her,  and  allow  one  of  the  remaindermen  to  anticipate  so 
much  of  the  estate,  upon  paying  interest,  which  would  increase 
the  fund  for  distribution  at  her  expense.  It  was  the  duty  of 
the  executors  to  pay  the  debts,  and  bring  that  part  of  their 
trust  to  a  close  years  before  the  sale  of  the  real  estate ;  and  if 
there  was  a  surplus  of  the  personal  estate,  the  use  of  it  belonged 
to  the  widow.  Beyond  what  was  necessary  to  pay  debts,  &c^ 
they  had  no  authority  to  sell  during  her  life ;  much  less  to  take  a 
lien  upon  the  share  of  one  of  the  distributees,  when  the  proceeds 
of  the  land  should  come  into  their  hands  by  the  execution,  at  a 
future  day,  of  a  power  in  trust,  to  secure  themselves  against  the 
consequences  of  an  improper  act. 

James  McMasters  could  make  a  valid  mortgage  of  his  interest 
in  the  farm.    {In  the  matter  of  John  and  Cherry  streets,  19 
Wend.  666.    Allen  v.  Dewitt,  8  CamsL  276.     And  see  Fitz- 
gerald V.  Jervoise,  5  Madd,  R.  25 ;    Elwin  v.  Elwin,  8  Ves. 
547;  Leigh  ^  Dalz.  on  Eq.  Qui.  58,  91;  1  jR.  fir.  729,  J  66.) 
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Id.  728, }  18.)  Had  there  been  no  will,  he  would  have  been 
heir  in  that  proportion  ;  and  as  such,  would  have  taken  an  inter- 
est in  the  real  estate  in  the  same  proportion ;  and  the  executors  or 
trustees  took  no  interest  in  the  land,  and  had  only  a  mere  naked 
power  in  trust  to  sell.  And,  indeed,  where  all  the  objects  and 
purposes  of  the  sale  have  ceased,  as  a  general  rule,  the  heir 
takes  the  estate  unaffected  by  the  power  in  trust.  {Leigh  4* 
Dalz,  on  Eq.  Cm.  95, 100, 187, 142.  Smith  v.  Claxton,  4 
Madd.  JR.  484.  Bogert  v.  Hertell,  4  fiK/,  492.)  And,  again, 
in  the  present  case,  the  devisees  (as  they  were  termed  in  Smith 
V.  Claxton,)  or  distributees,  notwithstanding  the  impression  of 
personalty  given  to  it  in  equity,  if  before  sale  the  debts,  &c., 
had  all  been  paid,  and  no  others  had  any  interest  therein,  could 
have  prevented  the  sale,  and  have  taken  the  land  as  land,  if  they 
had  all  so  agreed.  (1  Jarm.  on  WiUs,  588.  4  Leigh  ^ 
Dalz.  on  Eq.  Con.  88,  and  ch.  7.  2  Stor.  Eq.  Jur.  «  793,  4.) 
Or,  it  seems,  they  might  have  made  a  valid  agreement  among 
themselves,  by  which  one  or  more  of  them  could  have  taken  his 
or  their  share  in  lands.  (Smith  v.  Claxton.)  There  was  a 
sale  in  this  case ;  but  there  was  no  actual  conversion,  and  could 
not  be  until  after  the  death  of  the  widow  of  the  testator. 
{Smithy.  Kearney,  2  Barh.  Ch.  533.  Alien  v.  DeWitt, 
Pitzgerold  v.  Jervoise,  cited  above.)  And  the  interest  of  James 
McMasters  was  of  that  nature  that  no  lien  or  mortgage  could  be 
created  by  parol ;  certainly  not  to  give  a  preference  over  a 
mortgage  duly  executed  and  recorded  during  the  life  estate  of 
the  widow. 

But  it  is  contended,  that  James,  at  the  time  he  gave  this 
mortgage,  was  a  debtor  of  the  estate,  and  that  such  indebted- 
ness should  be  considered  as  part  of  the  assets,  and  his  share 
subjected  to  a  retention  or  deduction  therefor.  Where  one, 
entitled  to  a  portion  of  a  fund  in  the  hands  of  a  trustee,  is 
indebted  to  that  fund,  the  equity  of  the  trustee  to  impound  the 
interest  of  a  cestui  que  trust  in  the  trust  fund,  is  clear.  (  Wig- 
ram,  V.  C  in  Courtenay  v.  Williams,  8  Hare,  554.)  The 
right  of  the  executors  to  retain  for  the  debt  due  from  the 
legatee  to  the  testator  is  sustained  by  numerous  cases.    {Cour- 
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tenay  t.  WUlicnnSj  supra.  Smith  v.  Kearney^  supra.  Camp- 
bell V.  Oraham,  1  Russ.  ^  My.  453.  Jeffs  v.  Wood,  2  P. 
Wms.  128.  Ram  on  Assets^  469.)  And  in  Jeffs  v.  Wood^ 
the  principle  was  extended  to  include  what  the  legatee  had  re- 
ceived of  the  ezecator,  on  the  ground  that  it  might  be  oonsid- 
ered  as  payment.  And  in  Smith  y.  Kearney,  it  was  applied 
to  a  fund  arising  from  the  sale  of  real  estate.  But  the  debt  was 
due  to  the  testator.  No  doubt  a  direction  &r  sale  may  stamp 
the  fund  with  the  quality  of  personalty.  But,  the  difficulty  of 
the  defendant's  case  is,  that  before  he  had  any  valid  lien  upon 
the  property,  the  plaintiff  had  acqvired  a  prior  one,  which  was 
not  lost  by  the  subsequent  sale. 
The  judgment  must  be  affirmed. 

[Franklin  OENCBiLL  Tskm,  September  4,  1864.    Bamd,  Cad^,  C.  L.  AJOm 
and  Jametf  Jnstiocs.] 


Richardson  vs.  Wilkins. 

Where  a  deitadAQt  is  examined  as  a  witDess  by  the  plaintiff;  if  his  teatimoDj  ti 
merely  responsive  to  the  inqniries  put  to  him,  or  is  neceesary  to  explain  or 
qualify  his  own  answers  to  those  inquiries,  or  to  discharge  when  those  answers 
would  otherwise  charge  him,  the  plaintiff  has  no  right  to  be  sworn  as  a  witness 
on  his  own  behalf,  under  section  895  of  the  code. 

If  the  defendant  goes  beyond  these  points,  the  plaintiff  can  be  a  witness  only  in 
respect  to  the  excess. 

The  right  of  one  party,  by  his  own  oath,  to  contradict  the  other,  who  has  been 
put  under  a  compulsory  examination,  is  in  derogation  of  the  common  law,  and 
should  not  receive  a  loose  construction. 

Where  a  defendant  is  charged  with  a  fhiudulent  suppression  of  the  troth,  upoo 
an  exchange  of  hones,  and  the  plaintiff,  by  a  compulsory  examinatioD,  hM 
drawn  from  him  statements  ftom  which,  unexplained,  a  oonceahnent  of  an  im- 
portant  defect  in  tho  horse  exchanged  by  him  may  be  inferred,  it  is  competent 
(br  him  to  state  the  circumstances  of  the  transaction,  so  ftir,  and  sofer  only,  as 
to  explain  his  answer,  and  show  the  reason  for  the  concealment. 

Where  the  plaintiff  is  examined  as  a  witness  m  his  own  behalf  under  (  805  of  the 
ooda,  and  the  detedant,  instead  of  ot^fecting  to  so  maoh  of  tbe  evideDoa-gisw 
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by  the  plaintiff  as  is  Illegal,  objects,  geDerally,  that  the  plaintiff  cannot  be  a 
witness,  the  oltjection  will  not  avail  if  any  part  of  the  plaintiff's  testimony  is 
competent. 

f[IS  was  an  appeal  from  a  judgment  of  the  county  court  of 
Fulton  county,  affirming  the  judgment  of  a  justice.  The 
complaint  was,  that  the  defendants  warranted  a  certain  brown 
horse,  on  an  exchange  of  horses  between  the  parties,  to  be  sound, 
and  not  to  have  a  spavin  on  either  (jf  his  hind  legs,  and  that  the 
defendant  expressly  stated  that  there  was  no  unsoundness  of  the 
horse  except  what  was  plainly  to  be  seen ;  and  upon  which  rep- 
resentation the  plaintiff  relied ;  whereas  he  was  unsound,  and 
had  a  spavin  on  each  hind  leg,  which  were  not  plain  to  be  seen, 
of  which  defects  the  plaintiff  had  no  knowledge,  and  the  defend- 
ant did  not  inform  the  plaintiff,  but  concealed  the  defects.  The 
defendant  denied  all  the  allegations,  and  alleged  that  the  plain- 
*tiff  took  the  horse  with  all  defects.  The  cause  was  tried  by 
jury.  The  plaintiff  called  the  defendant  as  a  witness,  who  on 
his  direct  examination  by  the  plaintiff,  testified  of  whom  he  pur- 
chased the  horse ;  that  he  kept  him  nine  months  and  then  let 
the  plaintiff  have  him ;  and  that  he  did  not  tell  the  plaintiff  he 
was  spavined.  The  defendant's  own  counsel  then  examined  him, 
and  he  testified  to  many  particulars  of  the  trade  or  exchange,  in- 
cluding all  the  conversation  between  the  parties,  price,  contract, 
and  what  the  parties  did  at  the  time ;  the  substance  of  which 
was  that  they  traded,  and  that,  at  the  request  of  the  plaintiff,  he 
let  him  take  the  horse  and  drive  him  home ;  the  defendant  tell- 
ing the  plaintiff  if  he  concluded  to  trade,  to  put  the  other  horse 
in  the  stable  in  lieu  of  the  brown  horse.  That  the  defendant  put 
the  harness  on  the  brown  horse,  and  the  plaintiff  asked  him  if 
he  was  sound  ;  that  the  defendant  replied  his  wind  was  sound ; 
that  the  plaintiff  then  asked  him  what  he  meant  by  that,  and  he 
added,  "  I  told  him  that  I  meant  he  was  sound  except  what  was 
to  be  seen,  or  plain  to  be  seen  ;  we  stood  a  short  distance  from 
the  horse ;  I  supposed  the  plaintiff  cast  his  eye  around  the  horse, 
and  said,  ^It  appears  to  me  he  has  thundering  big  gambrel 
joints,'  and  further  said  to  me, '  he  is  not  spavined,  is  he  ?'  I 
said,  examine  for  yourself;  the  plaintiff  stepped  to  the  horse 
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and  went  to  put  his  hand  on  the  inside  of  his  leg  where  a  spavin 
comes ;  as  he  touched  him  the  horse  stepped  round.  I  stepped 
to  the  horse  to  make  him  stand  still ;  the  plaintiff  looked  at  that 
side  and  then  stepped  round  and  looked  at  the  other  side.  I 
think  the  plaintiff  said  he  believed  he  was.  The  plaintiff  asked 
me  if  he  was  ever  lame ;  I  said  he  had  not  been  while  I  had  had 
him,  with  his  hind  feet.  The  plaintiff  then  asked  me  if  I  would 
warrant  him  sound ;  I  told  him  I  would  not  warrant  him  sound 
a  minute,"  &c.  He  further  stated  that  the  plaintiff  gave  him  a 
note  for  $30  as  boot  money  between  the  horses,  whicli  he  had 
paid ;  that  the  spavins  on  the  horse's  legs  were  plain  to  be  seen, 
and  that  the  plaintiff  did  see  them,  and  that  one,  by  putting  his 
hand  on  the  horse's  leg,  as  the  plaintiff  did,  could  feel  the  bunches 
plainly ;  that  the  plaintiff  dealt  in  horses  considerably ;  and  that 
the  defendant  made  no  statement  during  the  trade,  except  what  he 
now  related.  The  plaintiff  then  offered  himself  as  a  witness  in" 
his  own  behalf,  which  was  objected  to  by  the  defendant,  on  the 
ground  that  he  could  not  be  sworn  as  a  witness ;  also  that  he 
could  not  be  sworn  as  a  witness  and  be  examined  in  his  own  behalf, 
to  contradict  or  rebut  what  the  defendant  had  testified  to,  because 
he  did  not  testify  to  any  new  matter  not  responsive  to  the  inquiries 
put  by  the  plaintiff;  nor  to  any  new  matter  not  necessary  to  ex- 
plain or  qualify  his  answers  to  questions  put  to  him  by  the  plain- 
tiff;' or  to  matters  which  would  discharge  him  when  his  answers 
would  charge  himself«in  reply  to  inquiries  put  by  the  plaintiff. 
These  objections  were  overruled  ;  and  the  counsel  for  the  plain- 
tiff asked  him,  "  Did  you  put  your  hands  on  the  brown  horse's 
legs  where  a  spavin  comes  ?''  which  was  also  objected  to  on  the 
same  ground  of  his  objection  to  the  offer  to  swear  the  witness, 
and  overruled,  and  the  defendant  excepted.  He  was  also  asked 
if  he  saw  a  spavin ;  also  whether  the  defendant  said  any  thing 
about  the  gambrel  joints  being  natural ;  and  whether  the  de- 
fendant, at  the  time  of  the  trade,  said  any  thing  more  than  he 
had  stated.  To  each  of  these  questions  as  they  were  put  the 
same  objection  was  made,  and  was  overruled,  and  the  defendant 
excepted.    And  in  his  answers  to  said  questions  the  plaintiff 
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flatly  contradicted  most  of  the  material  statements  testified  to 
by  the  defendant. 

Other  "witnesses  on  the  part  of  the  plaintiff  gave  testimony 
upon  the  questions  as  to  the  unsoundness  of  the  horse,  the  diffi- 
culty of  discovering  it,  and  the  knowledge  the  defendant  had 
thereof. 

The  defendant  offered  to  show  the  value  of  the  horse  he  had 
of  the  plaintiff,  which  was  objected  to,  and  the  evidence  overruled, 
and  the  defendant  excepted. 

The  defendant  moved  for  a  nonsuit,  which  motion  was  denied. 
The  jury  found  a  verdict  for  the  plaintiff;  and  the  defendant 
appealed  to  the  county  court,  where  the  judgment  was  affirmed. 
The  defendant  appealed  to  this  court. 

W.  Waitj  for  the  appellant. 

Fraser  ^  Stewart^  for  the  respondent. 

By  the  Ckmrt,  Hand,  P.  J.  The  evidence  of  the  value 
of  the  horse  received  by  the  defendant  in  exchange  for  the 
horse  in  question,  was  properly  rejected.  There  is  no  pretense 
of  any  fraud  or  warranty  by  the  plaintiff,  in  relation  to  the 
horse  the  defendant  received  of  him  ;  and  if  the  defendant  con- 
tracted  that  the  brown  horse  was  sound,  when  he  was*  not,  he 
should  make  good  the  difference.  {Carj/Y.  Oruman^^  Hillj 
625.)  The  price  paid  may  be  evidence  of  value,  it  seemS)  espe- 
cially when  no  other  proof  is  given ;  but  here  was  an  exchange, 
and  no  price  was  named  by  the  parties.  But  the  objections 
which  the  counsel  for  the  defendant  has  most  fully  pressed  upon 
our  consideration,  are  in  relation  to  .the  admissibility  of  the 
evidence  of  the  plaintiff. 

The  cause  of  action  is  not  very  clearly  set  forth  in  the  com- 
plaint, but  it  seems  to  be  for  a  breach  of  warranty,  and  also  for 
fraudulent  concealment ;  or  rather  for  suppressing  the  truth ; 
for  it  is  not  stated  that  he  concealed  the  defects  in  any  other 
mode.  As  I  understand  the  case,  I  think  it  very  clear  there 
could  have  been  no  recovery  without  the  testimony  of  the  parties. 
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It  is  perfectly  evident  that  the  statement  drawn  ont  from  the 
defendant  by  the  other  side,  that  he  did  not  inform  the  pkintiff 
that  the  horse  was  spavined,  was  important,  to  prove  a  fraudu- 
lent concealment.  To  counteract  this,  the  defendant  went  into 
an  explanation  at  once  ;  supposing,  no  doubt,  that  the  plaintiff 
intended  to  prove  by  other  witnesses,  unsoundness,  and  knowl- 
edge of  that  fact  by  the  defendant,  and  then  to  insist  that  he 
was  entitled  to  recover.  If  this  was  the  plan,  and  the  subsequent 
course  of  the  trial  confirms  the  suspicion  of  the  defendant,  it 
was  a  pettifogging  attempt  to  recover  by  obtaining  a  partial  and 
er  parte  view  of  the  facts,  through  the  forms  of  law ;  and  it 
is  important  to  the  rights  of  citizens  and  the  course  of  justice, 
to  know  if  this  be  one  of  the  rules  of  evidence  prescribed  by  the 
code.  Section  895  of  the  code,  authorizes  a  party  examined  by 
his  adversary,  to  be  also  examined  on  his  own  behalf  ''  But 
if  he  testify  to  any  new  matter  not  responsive  to  the  inquiries 
put  to  him  by  the  adverse  party,  or  necessary  to  explain  or 
qualify  his  answers  thereto,  or  discharge  when  his  answers 
would  charge  himself,  such  adverse  party  may  offer  himself  as 
a' witness  on  his  own  behalf  in  respect  to  such  new  matter,  and 
shall  be  so  received.'^  If  parties  litigant,  in  the  excitement  of  a 
trial  are  to  enter  the  list  as  witnesses  against  each  other  in  their 
own  causes,  it  is  certainly  necessary  to  understand  the  rules  by 
which  ttkis  novel  mode  of  eliciting  truth  is  to  be  governed. 

By  the  former  practice,  the  right  of  the  party  to  discharge 
himself,  when  he  was  charged  by  the  admission  in  his  own 
answer,  was  very  much  restricted.  ( Thompson  v.  Lambe^  7 
Ves.  588.  Robinson  v.  Scotney,  19  id.  584.  Ridgeway  v. 
Darwin^  7  id.  404.  Blount  v.  Burroio,  1  Ves,  jun.  646.  Hari 
V.  Ten.  Ef/c/Cf  2  John.  C.  R.  62.)  In  England,  if  the  circum- 
stances of  the  charge  and  discharge  were  so  immediately 
connected  as  to  form,  in  fact,  only  parts  of  the  very  same 
transaction,  the  charge  and  avoidance  were  taken  together.  The 
rule  is  full  as  liberal  in  this  state.  (  Woodcock  v.  Rennet,  1 
Onven,  743.  Hart  v.  Ten  Eyck,  in  the  Court  of  Errors, 
there  cited.  Clason  v.  Morris,  10  John.  R.  542.  Jackson  v. 
Bart,  11  Wend.  343.    Forsyth  v.  Clark,  3  id.  643.    Stafford 
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V.  BryaUj  1  Paige.  239.)  And  the  rule  in  chancery,  seems  to 
be  well  settled,  that  when  the  plaintiff  reads  a  part  of  the 
defendant's  answer  to  support  his  case,  as  to  fix  the  defendant 
with  an  admission,  he  must  also  read  the  explanations  and 
qualifications  by  which  the  admission  may  be  accompanied; 
although  they  be  contained  in  a  distinct  passage.  {See  Bartlett 
V.  GUlardy  8  Russ.  167 ;  Miller  v.  Gow,  1  Y.  4-  Coll  C.  C. 
56 ;  2  Dan.  Pr.  978.)  It  must  be  cead  so  as  to  complete  the 
immediate  subject  to  which  the  defendant  is  answering.  (Kentj 
CL  2  John.  Ch.  R.  91.)  The  language  of  §  395,  is  certainly  suffi- 
ciently broad  to  receiye  as  liberal  construction.  It  is  not 
probable  that  the  legislature  intended  a  party  should  be  com- 
pelled to  testify  whether  he  had  defrauded  the  opposite  party. 
If  so,  his  right  of  explanation  should  be  as  great,  at  least,  as  in 
cases  of  accounting  by  trustees,  &c.,  under  the  former  system. 
And  it  seems  clear  to  me,  that  if  his  testimony  is  merely  re- 
sponsive to  the  inquiries  put  to  him ;  or  necessary  to  explain 
or  qualify  his  own  answers  to  those  inquiries ;  or  necessary  to 
discharge  when  those  answers  would  otherwise  charge  him ;  his 
adversary  cannot  be  sworn.  And  if  he  go  beyond  these,  his 
opponent  can  be  a  witness  only  in  respect  to  the  excess.  This 
right  of  one  party,  by  his  own  oath,  to  contradict  the  other,  who 
has  been  put  under  a  compulsory  examination,  is  in  derogation 
of  the  common  law,  and  should  not  receive  a  loose  construction. 
In  this  case,  as  the  defendant  was  charged  with  fraud,  and 
the  plaintiff,  by  a  compulsory  examination,  had  drawn  firom  him 
statements  from  which,  isolated  and  unexplained  as  they  were,  a 
suppression  of  the  truth — ^a  concealment  of  an  important  defect 
in  the  article — could  be  inferred,  it  was  competent  for  him  to 
state  the  circumstances  of  the  same  transaction,  so  far,  and  only 
so  far,  as  to  explain  his  answer  and  show  the  reason  why  he 
did  not  inform  the  plaintiff  of  the  unsoundness.  The  plaintiff 
put  only  what  qqestions  he  pleased,^nd  obtained  concise  and 
direct  answers.  The  rules  of  evidence  and  forms  of  law  will 
become  mere  pitfalls,  if  the  party  cannot  explain  these  answers, 
by  giving  so  much  of  the  facts  of  that  particular  transaction,  as 
is  necessary  to  place  his  answer  in  its  true  light,  without  makbg  a 
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witness  of  his  adversary.  And  a  cunning  party  will  almost  always 
be  able  to  obtain  the  privilege  of  testifying  for  himself,  or  put 
his  adversary  in  great  jeopardy  by  an  adroit  and  unfair  exami- 
nation. The  additional  statements  of  the  defendant,  therefore, 
as  to  what  did  take  place  between  the  parties  on  the  subject  of 
the  unsoundness  of  the  animal,  were  only  in  explanation  of  his 
direct  examination.  His  testimony  to  their  convei-sation  about 
his  soundness — ^that  the  plaintiff  saw  the  spavins  on  the  legs, 
and  put  his  hand  on  the  spot ;  that  the  plaintiff  inquired  whether 
he  was  spavined,  and  the  answer  of  the  defendant — ^were  all  of 
this  character.  It  follows,  that  the  plaintiff  was  not  authorized 
to  contradict  those  statements.  He  must  be  content  so  far, 
with  the  case  as  made  by  the  testimony  of  his  adversary.  But 
the  defendant  went  farther.  A  party  called  under  this  section, 
cannot,  by  way  of  explanation,  give  evidence  in  his  own  behalf, 
to  his  cause  of  action  or  defense,  (as  the  case  may  be,)  generally ; 
unless  his  examination  has  been  to  that  extent.  The  antidoto 
must  be  confined  to  the  subject  matter  of  tha  examination ;  and 
as  to  that,  only  as  respects  matters  of  fact.  The  statements  of 
the  defendant  as  to  the  amount  of  the  boot  money  on  the  exchange 
— the  manner  in  which  it  was  secured  and  afterwards  paid — and 
the  skill  the  plaintiff  possessed  in  such  matters,  &c.,  and  also, 
I  am  inclined  to  think,  the  fact  that  he  refused  to  warrant  the 
horse  to  be  sound — ^were  all  new  matter,  or  in  relation  to  other 
branches  of  the  case,  and  about  which  he  had  not  been  ques- 
tioned ;  and  as  to  these,  the  plaintiff  had  a  right  to  be  examined. 
If  the  latter  had  stopped  there,  his  examination  would  have 
been  unobjectionable;  but  he  did  not  confine  himself  to  this 
new  matter  in  the  voluntary  testimony  of  the  defendant,  and 
which  the  defendant  had  no  right  to  make  as  mere  explanation, 
under  the  395  section;  but  he  contradicted  some,  of  the  state- 
ments which  the  defendant  had  made,  and  which,  as  we  have 
seen,  he  had  a  right  to  make  to  explain  and  qualify  his  answers 
to  the  questions  put  to  him  by  the  plaintiff,  and  for  the  purpose 
of  rebutting  any  presumption  against  him  that  would  naturally 
arise  from  his  answer  on  his  examination  by  the  plaintiff. 
The  judgments  below  must  therefore  have  been  reversed  if 
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these  objections  had  been  sufficiently  taken.  I  was  inclined  to 
consider,  as  this  was  a  trial  in  a  justice's  court,  that  they  were ; 
but  my  associates  think  the  defendant  failed  to  take  the  precise 
objection  to  the  proceedings  on  the  part  of  the  plaintiff, 
which,  by  the  rules  we  have  here  laid  down,  were  erroneous. 
And,  in  truth,  the  objections,  both  to  the  plaintiff  being  sworn, 
and  to  the  questions  put  to  him,  do  seem  to  have  been,  that  the 
plaintiff  could  not  be  sworn  at  all.  We  have  seen  that,  as  to 
some  of  the  statements  made  by  the  defendant,  the  plaintiff  was 
at  liberty  to  be  a  witness  for  himself.  If  the  defendant  had 
objected  to  so  much  of  the  evidence  as  was  illegal,  and  for  the 
right  reason,  the  judgment  would  clearly  have  been  erroneous. 
But  a  majority  of  the  court,  at  least,  think  he  did  not  do  so, 
and  therefore  his  objections  do  not  avail  him. 

Judgment  affirmed. 

[WijiHiNOTON  General  Term,  Iday  2, 1868.    Hand,  Cody,  C*  L.  AUen  and 
James,  Justices.] 


Dennis  and  others  vs.  Kennedy  and  others. 

In  nnincorporated  companies  or  copartnerships,  it  is  only  necessaiy  tliat  a  person 
shoald  subscril)e  the  articles  of  association,  to  entitle  him  to  the  rights,  or 
make  him  subject  to  the  liabilities,  of  a  proprietor. 

Companies  or  societies,  which  are  not  incorporated  by  competent  public  authority, 
are  in  &ct  nothing  more  than  ordinary  partnerships,  or  co-ownerships,  however 
numerous  the  members  of  whom  they  are  composed ;  and  all  laws  pertaining 
to  the  one  are  applicable  to  the  other.  The  one  is  a  private,  the  other  may  be 
called  a  public  copartnership. 

An  association  of  persons,  formed  fbr  the  purpose  of  purchasing  a  vessel,  and 
prosecuting  an  adventure  to  Califbmia,  is  merely  a  co-ownership,  or  at  most  a 
copartnership ;  and  although  they  call  themselves,  in  their  articles  of  associa- 
tion, stockholders,  it  is  not  necessary  that  certificates  of  stock,  or  scrips,  should 
be  issued,  or  that  a  person  should  be  formally  declared  a  stockholder,  to  entitle 
him  to  tedress  against  any  persons  who  have  committed  a  breach  of  trust,  or  who 
have  ftaadulently  concealed  the  property  of  the  aaaociation,  or  ii^JoDod  or  do> 
atroyed  it,  l^  oegligeDoe  or  inteotSonal  flaod. 
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If  penoni  are  members  of  the  association,  1^  originally  snbBcribiog  to  the  irO- 
cles,  whether  certificates  of  stock  were  issued  to  them  or  not,  they  are  proper 
parties  to  an  action  for  that  purpose. 

Although  the  articles  of  association  provide  that  the  government  and  manage- 
ment of  the  concern  shall  he  subject  to  rules  and  regulations  adopted  by  a  ma- 
jority of  the  associates,  it  does  not  follow  that  any  hidividual  member  or 
members  shall  be  debarred  from  resorting  to  a  court  of  justice  for  redress,  in 
case  of  the  fraudulent  appropriation,  or  willful  destruction  of  the  joint  property. 

One  or  more  parties,  of  a  numerous  class,  may  sue  for  the  benefit  of  the  whole, 
or  of  those  interested  who  may  come  in  "  and  contribute  to  the  expenses." 

Where  a  complaint,  filed  by  a  portion  of  the  members  of  an  association,  against 
other  members  thereof,  alleged  that  three  of  the  defendants  were  selected  by 
the  associates  to  take  and  receive  in  their  names,  as  trustees,  a  bill  of  sale  of 
a  vessel  fh>m  Z.  and  W.  from  whom  the  association  had  purchased  it,  "  in  or- 
der to  close  the  business  with  Z.  and  W ;"  and  that  they  accordingly  received 
the  bill  of  sale,  as  such  titistees,  in  their  names ;  that  the  trustees,  being  sub- 
sequently authorized  to  borrow  $6000,  upon  the  security  of  the  vessel,  upon  a 
credit  of  two  years,  transcended  their  authority,  and  in  fVaud  of  the  rights  of 
the  plaintifi^,  borrowed  $4,600  fVom  W.  and  agreed  to  pay  it  within  three 
months  after  tho  arrival  of  the  vessel  in  Califbmia,  and  executed  a  bottomiy 
bond,  by  which  they  mortgaged  and  pledged  the  vessel  to  W.  fbr  the  paym^it 
of  the  amount  borrowed ;  that  they  concealed  from  the  plaintifik  the  &ct  that 
they  had  thus  exceeded  their  authority,  in  executing  a  lien  payable  in  three 
months ;  that  the  bottomry  bond,  having  been  transferred  to  one  of  the  trustees, 
they  in  connection  with  the  defendant,  R.  M.  H.  caused  the  vessel  to  be  nold, 
by  virtue  thereof;  and  that  after  the  sale  aU  of  the  defendants  took  possession 
of  her,  and  converted  her  to  their  own  use ;  t^  was  hdd  that  this  was  not  a 
claim  against  the  trustees  by  virtue  of  the  contract,  so  as  to  confine  it  to  the 
7th  division  of  ^  167  of  the  code,  relating  to  the  jomder  of  causes  of  action ; 
that  it  was  a  claim  for  an  injury  to  property,  and  for  a  tortious  oonversioD 
of  it,  for  which  they  were  not  liable  to  respond  in  their  capacity  of  trustees, 
alone;  but  that  they  were  liable,  in  tJbe  same  manner  as  R.  M.  H.  was  liable, 
in  their  individual  capacity,  for  the  perpetration  of  a  fraud,  by  which  tho 
plaintifib  had  been  deprived  of  their  property ;  and  that  there  was  no  mi^{oiD- 
der  of  causes  of  action. 

Held  cUso,  that  the  action  was  not  for  a  breach  of  trust,  but  was  substastialty  a 
daim  fbr  the  value  of  the  vessel.  And  that  although  the  plalntifls  averred 
that  the  defendants  had  not  fidthfUlly  discharged  their  truri,  and  preyed  that 
they  might  be  required  to  account,  this  did  not  change  the  real  aspect  of  the 
action. 

APPEAL  from  an  order  made  at  a  special  term,  overruling  a 
demurrer  to  the  complaint.    The  action  was  hrought  by 
Calvin  S.  Dennis,  Hiram  Hutchinson,  William  O.  Lord,  Daniel 
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Price,  and  John  S.  Fox,  on  behalf  of  themselves  and  the  other 
stockholders  of  the  association  mentioned  in  the  complaint,  who 
might  come  in  and  contribute  to  the  expenses  of  the  suit.  The 
complaint  alleged  that  iu  January,  1849,  the  defendant  Oliver  S. 
Halsted,  jun.  started  the  plan  of  forming  a  company,  or  asso* 
elation,  of  persons  wishing  to  go,  or  to  send  persons,  to  Califor- 
nia, to  engage  in  business  there ;  and  having  communicated  the 
same  to  the  plaintiffs  and  other  persons,  and  induced  them  to 
join  him  in  the  association,  prepared  certain  articles  of  associa* 
tion,  containing  the  terms  and  conditions  upon  which  the  asso- 
ciation was  to  be  founded,  which  were  approved  and  signed  bj 
the  several  persons  engaged  in  the  enterprise  ;  and  which  arti- 
cles were  set  out,  at  length,  in  the  complaint.  They  were  styled 
"  Articles  of  association  between  the  stockholders  of  the  barque 
Griffin,"  and  provided  for  the  purchase  of  the  barque  for  the  sum 
of  $19,000,  to  be  divided  into  shares  of  ||500  each.  There 
were  to  be  not  less  than  38  nor  more  than  50  shares.  The  com- 
plaint alleged  that  the  plaintiff,  Hiram  Hutchinson,  subscribed 
for  seven  shares,  and  paid  the  amount  of  such  subscription,  and 
S.  &  G.  S.  Dennis  subscribed  for  one  slfare  thereof,  which  was 
subsequently  transferred  to,  and  is  now  held  and  owned  by  the 
said  G.  S.  Dennis,  and  paid  the  amount  of  their  subscription 
according  to  the  terms  of  the  said  articles  of  association.  And 
the  other  plaintiffs  also  then,  or  subsequently,  subscribed  one 
share  each,  and  paid  the  amount  of  their  subscriptions.  And 
the  defendants,  then,  or  subsequently,  also  subscribed  for  one 
share  each,  and  thereby  became  bound  to  fulfill  and  perform  the 
aforesaid  articles  of  association,  on  their  part.  That  the  defend- 
ants Kennedy,  Smith  and  C.  S.  Halsted,  jun.  were  selected  and 
chosen  by  the  stockholders  to  close  the  business  with  Zipsey  ^ 
Wyman,  the  owners  of  the  barque,  and  to  take  and  receive  a 
bill  of  sale  of  said  barque  in  their  names,  as  trustees,  for  the 
use  of  the  stockholders ;  that  the  defendants  did  procure  and  re- 
ceive a  bill  of  sale,  accordingly,  and  caused  the  register  of  the 
said  vessel  to  be  changed,  at  the  custom  hbuse  in  the  city  of 
New  Tork,  so  that  the  said  vessel  thereafter  stood,  upon  said 
register,  in  their  names  as  owners.    That  when  said  vessel  was 
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nearly  ready  to  sail,  upon  her  voyage,  it  was  found  that  in  order 
to  pay  the  bills  for  the  ship's  expenses,  and  for  her  stores  and 
provisions,  &c.  it  would  require  four  or  five  thousand  dollars 
more  ;  and  that  at  a  meeting  of  the  stockholders,  a  vote  or  res- 
olution was  adopted,  authorizing  the  said  Kennedy,  Smith  and 
0.  Halsted,  jun.  as  such  trustees,  to  borrow  a  sum  not  exceeding 
$5000,  and  to  mortgage  and  hypothecate  the  vessel  as  security 
therefor,  provided  the  said  sum  could  be  obtained  on  a  credit  of 
two  years.  The  complaint  then  alleged  that  the  said  trustees 
transcended  the  authority  given  to  them  as  aforesaid,  and  in  vio- 
lation of  such  power  and  authority,  and  in  disregard  of  their 
duty  in  this  respect,  did  afterwards,  and  without  the  license,  au- 
thority or  consent  of  the  plaintiffs,  and  without  the  proper  au- 
thority of  the  said  association,  or  of  the  subscribers  thereto, 
borrow  from  William  Wright,  of  Newark,  in  the  state  of  New 
Jersey,  the  sum  of  four  thousand  five  hundred  dollars,  which 
they  improperly  undertook  and  agreed  to  pay,  with  interest  at 
the  rate  of  twenty  per  cent,  in  three  months  after  the  arrival 
of  the  said  vessel  at  San  Francisco,  and  without  the  knowledge, 
approbation  or  consent  of  the  plaintiffs,  or  of  the  other  members 
of  the  association,  and  in  violation  of  their  power  and  duties  as 
such  trustees  as  aforesaid,  and  in  fraud  of  the  rights  of  the  plain- 
tiffs as  such  share  or  stockholders  as  aforesaid,  made  and  exe- 
cuted a  bottomry  bond,  or  some  other  instrument  in  writing,  in 
the  nature  thereof,  whereby  they  hypothecated,  mortgaged  and 
pledged  to  the  said  William  Wright,  the  vessel,  her  tackle,  ap- 
parel and  furniture,  and  the  stores,  provisions  and  outfits,  to  se- 
cure to  him  the  repayment  of  the  money  borrowed  of  him,  with 
interest.  That  at  or  about  the  time  the  money  was  borrowed, 
and  before  the  vessel  sailed,  Oliver  Halsted,  jun.  falsely  report- 
ed to  the  plaintiffs  and  other  members  of  the  association,  that 
the  said  trustees  had  borrowed  from  the  said  Wright  the  sum  of 
$4500  upon  the  terms  and  conditions  stated  in  the  said  vote  or 
resolution,  and  that  both  he  and  his  co-trustees  fraudulently 
suppressed  from  the  plaintiffs  and  other  members  of  the  associ- 
ation the  facts  respecting  the*said  loan,  and  gave  them  to  under- 
stand that  the  sum  mentioned  had  been  borrowed  upon  the  terms 
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mentioned  in  the  said  TOte  or  resolution.  That  on  the  17th  of 
March,  1849,  the  vessel  sailed  from  New  York  for  California, 
under  the  command  of  the  defendant,  B.  M.  Halsted,  who  was  a 
shareholder,  and  a  brother  of  Oliver  S.  Halsted,  jun.  That  after 
the  vessel  had  got  to  sea,  the  said  Oliver  S.  Halsted,  jun.  for  the 
first  time,  disclosed  to  the  members  of  the  association  on  board 
thereof,  that  the  money  borrowed  of  Wright  had  been  borrowed 
upon  the  agreement  and  condition  that  the  same  should  be  re- 
paid in  three  months  after  the  arrival  of  the  vessel  at  San  Fran- 
cisco, and  that  Wright  had  transferred  or  delivered  to  him  the 
bottomry  bond  which  had  been  executed  to  him  by  the  said  trus- 
tees, and  that  he  had  the  same  with  him  on  board  of  the  said 
ship,  and  that  he  gave  out  and  threatened  that  if  the  said  money 
was  not  paid  within  the  time  specified,  he  would  sell  the  said 
vessel,  and  her  cargo  and  stores.  The  complaint  further  alleged 
that  soon  after  the  arrival  of  the  vessel  at  San  Francises  the 
defendant  Oliver  S.  Halsted,  jun.  and  B.  M.  Halsted,  acting  in 
concert,  and  colluding  with  divers  other  persons,  fraudulently 
sold  the  said  vessel,  her  tackle,  apparel  &c.,  and  the  supplies, 
provisions,  &c.  on  board,  under  the  power  alleged  to  have  been 
contained  in\he  said  bottomry  bond,  and  had  the  same  bid  off, 
for  their  own  use  and  benefit,  at  a  sum  much  below  the  value 
thereof  That  the  said  0.  S.  Halsted,  jun.  and  the  other  defend- 
ants, or  some  of  them,  or  their  confederates,  shortly  thereafter, 
commenced  running  the  said  vessel,  and  had  since  continued  to 
run  her,  between  San  Francisco  and  Panama,  under  the  com- 
mand of  the  said  B.  M.  Halsted,  and  had  fraudulently  converted 
her,  and  the  stores  and  provisions  on  board,  to  his  and  their  own 
use.  That  they  had  made  large  gains  and  profits  by  the  use  of 
said  vessel,  which  they  had,  in  like  manner,  converted  to  their 
own  use.  The  plaintiffs  averred  that  the  defendants  had  not 
faithftiUy  discharged  their  aforesaid  trust,  but  had  willfully  and 
fraudulently  abused,  neglected,  violated,  and  broken  the  same, 
and  their  obligations  in  that  behalf,  assumed  and  taken  upon 
themselves,  by  reason  whereof  the  plaintiffs  had  lost,  and  been 
deprived  of  their  said  property,  and  had  sustained  great  damage. 
That  all  the  books  of  the  association,  containing  the  minutes  of 
Vol.  XIX.  66 
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its  proceedings  and  the  transfer  of  the  stock  thereof,  were  in  the 
possession,  or  under  the  control  of  the  defendants,  or  some  one 
or  more  of  them,  who  refused  to  deliver  them  up,  or  permit  the 
same  to  be  inspected  by  the  plaintiffs  or  their  agents.  That 
there  were  originally  fifty  subscribers  to  the  said  association, 
who  resided  in  different  parts  of  New  York  and  New  Jersey ; 
that  many  of  the  shares  thus  subscribed  for  and  taken,  had  been, 
as  the  plaintiffs  had  reason  to  believe,  sold  and  transferred  to 
various  other  persons,  whose  names  and  residences  were  unknown 
to  the  plaintiffs,  the  particulars  of  which  the  plaintiffs  could  not 
ascertain,  and  the  stockholders  and  parties  interested  in  the 
said  association  and  in  this  action,  had  thereby  become,  and 
were  very  numerous,  many  of  them  being  and  residing  in  Cali- 
fornia and  other  foreign  parts,  so  that  it  was  utterly  impracticable 
to  bring  them  all  before  the  court  in  this  action.  The  plaintiffs, 
thei^fore,  in  behalf  of  themselves  and  the  other  stockholders, 
and  persons  interested  in  the  said  association,  who  might  come 
in  and  contribute  to  the  expenses  of  this  suit,  demanded  judg- 
ment against  the  defendants  for  the  sum  of  $40,000,  with  inter- 
est from  the  18th  day  of  December,  1849,  or  that  they  might  be 
required  to  account  in  due  form  of  law,  for  the  said  vessel,  her 
tackle,  apparel  and  furniture,  and  her  provisions  and  stores,  and 
the  proceeds,  avails  and  earnings  thereof,  and  that  the  plaintiffs 
might  have  judgment  against  the  said  defendants  for  the  amount 
which  should  be  found  upon  such  accounting  to  be  due  and  pay- 
able by  them,  with  interest  and  costs,  &c. 

The  defendants  demurred  to  the  complaint ;  specifying  the 
following  causes  of  demurrer.  Because  it  appeared  from  such 
complaint,  that  one  Hiram  Hutchinson  was  a  party  plaintiff  to 
this  action,  yet  it  did  not  appear  therefrom  what  property,  right 
or  interest  he  had  in  the  bark  Griffin,  her  stores  or  provisions, 
or  in  the  property  of  said  association,  or  any  right  of  action 
against  the  defendants ;  and  because  it  appeared  from  such 
complaint  that  certificates  for  the  seven  shares  in  said  vessel, 
her  stores  and  provisions,  subscribed  for  by  said  Hutchinson, 
were  by  his  direction  granted  by  the  defendants  Kennedy, 
Sjnit;h  and  Oliver  S.  Halsted,  junior,  as  trustees  of  such 
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vessel,  her  provisions  and  stores,  to  persons  other  than  said 
Hutchinson,  by  virtue  of  which  certificates,  such  other  persons 
became  the  owners  of  said  seven  shares ;  but  such  complaint 
did  not  show  that  said  Hutchinson,  after  the  grant  of  such  cer- 
tificates to  such  other  persons,  acquired  any  right  or  interest  in 
or  to  said  seven  shares,  or  any  of  them  ;  nor  did  it  appear  by 
said  complaint,  that  such  other  persons,  or  any  of  them,  under 
their  hands  or  otherwise,  directed  or  appointed  any  of  said 
seven  shares  to  be  transferred  or  assigned  by  such  trustees  to 
the  said  Hutchinson,  or  held  by  them  for  him,  or  transferred  or 
assigned  to  any  other  person  or  persons  through  whom  said 
Hutchinson  claimed  or  could  claim  or  derive  title  to  said  seven 
shares  or  any  of  them,  or  that  any  such  other  persons  under 
their  hands  transferred  or  assigned  any  of  said  seven  shares  to 
said  Hutchinson,  or  to  any  other  person  or  persons ;  nor  did 
such  complaint  show  how  the  right,  property  or  interest  of  such 
other  persons,  in  and  to  said  seven  shares  or  either*  of  them, 
became  divested  out  of  such  other  persons,  or  vested  in  said 
Hutchinson ;  and  such  other  persons  were  not,  nor  was  either 
of  them  made  a  party  to  this  action. 

That  it  also  appeared  by  the  complaint,  that  Calvin  S.  Den- 
nis was  a  party  plaintiff,  and  that  a  certificate  for  one  shar^  in 
the  bark  GrifSn,  her  stores  and  provisions,  was  granted  by  such 
trustees  to  S.  and  0.  S.  Dennis,  jointly,  but  the  complaint  did 
not  show  that  the  joint  property  or  interest  of  S.  Dennis,  in 
such  certificate  or  one  share,  was  ever  directed  or  appointed 
under  the  hand  of  the  said  S.  Dennis  to  be  transferred  or  as- 
signed by  such  trustees  to  Calvin  ^.  Dennis,  or  held  by  them 
for  him,  or  that  the  said  S.  Dennis  ever,  under  his  hand,  trans- 
ferred or  assigned  his  joint  interest  or  property  in  such  certifi- 
cate or  one  share  to  the  said  Calvin  S.  Dennis,  or  to  any  other 
person  or  persons ;  nor  did  such  complaint  show  how  the  joint 
property  or  interest  of  the  said  S.  Dennis,  in  or  to  such  certif- 
icate or  one  share,  became  divested  out  of  him  or  vested  in  the 
said  Calvin  S.  Dennis,  and  said  S.  Dennis  was  not  made  a 
party  plaintiff  or  defendant  to  this  action. 

That  it  also  appeared  by  such  complaint,  that  Joseph  S.  Fox, 
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WilKam  G.  Lord  and  Daniel  Price  were  parties  plaintifis  to  this 
action,  but  the  complaint  did  not  show  that  such  last  mentioned 
plaintiffs,  or  either  of  them,  had  or  owned,  at  the  time  of  the  com- 
mencement of  this  action,  any  interest  or  property  in  the  bark 
Griffin,  her  provisions  or  stores,  or  in  the  said  association,  or 
the  property  thereof. 

That  it  also  appeared  from  the  complaint,  and  the  articles  of 
association  therein  set  forth,  that  the  government  and  manage* 
ment  of  such  vessel,  and  the  property  of  such  association,  was 
to  be  governed  and  determined  by  a  majority  of  the  stockhold- 
ers of  such  association,  consisting  of  fifty  stockholders ;  yet  it 
did  not  appear  from  the  complaint  that  a  majority  of  such  stock- 
holders authorized  the  commencement  of  this  action,  nor  that 
such  majority  of  stockholders  did  not  authorize  and  sanction  the 
sale  of  such  vessel  and  property,  in  California. 

Because  the  plaintiffs  had  not  the  right  to  commence  or 
maintain  .this  action.  It  appearing  from  the  complaint,  that 
the  bark  Griffin,  her  stores  and  |)rovi8ions,  and  the  property 
of  said  association^  were  the  subject  matter  of  this  action,  and 
that  persons  other  than  the  plaintiffs  and  defendants  were 
jointly  interested  with  the  plaintiffs  and  defendants  in  the  said 
vessel,  her  stores  and  provisions,  and  the  property  of  such  asso- 
ciation, yet  such  other  parties  in  interest  were  not  made  parties, 
plaintiffs  or  defendants  to  this  action ;  nor  did  it  appear  from 
such  complaint,  that  this  action  was  brought  for  the  benefit  of 
all  persons  having  an  interest  in  the  subject  matter  thereof; 
but  it  did  appear  from  such  complaint,  that  this  action  was 
brought  only  for  the  benefit  of  the  plaintiffs  and  such  other 
persons  interested  in  the  said  association  as  should  come  in  and 
contribute  to  the  expense  of  this  suit;  and  because  it  did  not 
appear  from  the  complaint  that  a  complete  determination  of  the 
matter  in  controversy  in  this  action  could  be  made  without  in- 
cluding therein  as  parties  plaintiffs  or  defendants  all  persons 
interested  in  such  subject  matter ;  nor  did  it  appear  by  the  com- 
plaint that  the  plaintiffs  had  any  permission  or  authority  fi^m 
this  court,  or  any  legal  right  or  authority  to  commenoe  or 
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maintam  this  action,  without  making  all  persons  interested  in 
the  subject  matter  in  controversy  parties  to  this  action. 

Because  it  appeared  from  the  complaint  that  several  causes 
of  action  had  been  improperly  joined  in  this  action,  namely, 
an  alleged  cause  of  action  against  the  defendants,  Kennedy, 
Smith  and  Oliver  S.  Halsted,  jr.  as  trustees  of  the  bark  Grif- 
fin, her  stores  and  provisions,  and  the  property  of  said  association, 
for  an  account  thereof,  and  for  the  earnings  and  profits  of  said 
vessel,  and  an  alleged  cause  of  action  for  a  fraudulent  conver- 
sion by  the  defendants,  Oliver  S.  Halsted,  junior,  and  Bobert 
M.  Halsted,  of  the  said  vessel,  her  tackle,  apparel  and  furni- 
ture, supplies  and  provisions,  and  the  property  and  effects  of 
such  association  to  their  own  use,  to  deprive  the  plaintiffs  and 
the  other  members  of  the  association,  of  their  rights  and  in- 
terests therein. 

Because  the  complaint  did  not  state  £ftcts  sufScient  to  consti- 
tute a  cause  of  action ;  it  appearing  from  the  allegations  therein 
that  the  alleged  purchase  by  the  defendant,  Oliver  S.  Halsted, 
junior,  of  said  vessel  and  property  in  California,  was  made  by 
him  whilst  he  was  a  trustee  of  said  vessel  and  property,  for 
himself  and  the  other  parties  interested  therein ;  and  if  the  al- 
legations in  the  complaint  were  true,  no  title  to  such  vessel  or 
property  passed  by  such  sale  or  purchase  to  the  said  Oliver 
S.  Halsted,  junior,  or  if  a  title  did  pass  to  Halsted,  by 
such  sale  and  purchase,  the  same  having  been  made  by 
him  whUst  he  was  a  trustee  of  the  property,  such  title  and 
property  enured  to  the  benefit  of  the  cestuis  que  trust  of  such 
property. 

Because  the  complaint  did  not  show  any  facts  by  which  the 
defendant,  Bobert  M.  Halsted,  could  be  charged  in  this  action. 
That  it  contained  no  statement  of  any  act  done  by  him  on 
which  a  charge  of  fraud  against  him  could  be  founded  or  main- 
tained against  him.  That  the  complaint,  therefore,  in  respect 
to  the  defendant,  Bobert  M.  Halsted,  was  informal,  insufficient, 
and  showed  no  cause  of  action  against  him.  Yet  that  he  was 
interpleaded  in  this  action,  and  wrongfully  made  a  party  defend- 
ant thereto. 
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Howland  4*  Chase,  for  the  defendants. 

Olerke,  J.  In  incorporated  companies,  in  order  to  be  a 
proprietor,  a  person  must  be  a  stockholder ;  in  unincorporated 
companies  or  copartnerships,  it  is  only  necessary  that  he  should 
subscribe  the  articles  of  association,  to  entitle  him  to  the  rights, 
or  make  him  subject  to  the  liabilities,  of  a  proprietor.  As  we 
have  already  shown  in  a  recent  case,(a)  companies  or  societies, 
which  are  not  incorporated  by  the  competent  public  authority, 
are  in  fact  nothing  more  than  ordinary  partnerships  or  co- 
ownerships,  however  numerous  the  members  of  whom  they  are 
composed ;  and  all  laws  pertaining  to  the  one  are  applicable  to 
the  other.  The  one  is  a  private,  the  other  may  be  called  a 
public  copartnership. 

This  association  of  owners  of  the  barque  Griffin,  made  for  the 
purpose  of  prosecuting  an  adventure  to  California,  was  merely  a 
co-ownership,  at  most  a  copartnership,  composed  of  about  fifty  per- 
sons ;  and  although  they  called  themselves,  in  their  articles  of 
association,  stockholders,  it  was  not  necessary  that  certificates  of 
stock  or  scrip  should  be  issued,  or  that  a  person  should  be  formally 
declared  a  stockholder,  to  entitle  him  to  redress  against  any  per- 
sons, who  committed  a  breach  of  trust,  or  who  fraudulently  con- 
cealed the  property  of  the  concern,  or  injured  or  destroyed  it,  by 
negligence  or  intentional  firaud.  If  they  were  members  of  the 
association  by  originally  subscribing  to  the  articles,  whether  cer- 
tificates of  stock  were  issued  to  them  or  not,  they  are  proper  par- 
ties to  this  action.  The  idea  that  it  is  necessary  that  a  person 
should  be  a  stockholder,  in  the  sense  in  which  one  becomes  a  mem- 
ber of  an  incorporated  company,  to  enable  him  to  be  a  party  plain- 
tiff in  an  action  of  this  kind,  is  a  mistake  pervading  the  whole 
argument  in  favor  of  the  demurrer ;  and  this  alone,  I  think,  could 
have  caused  any  serious  doubt,  that  all  the  plaintiffs  are  proper 
parties  to  the  action.  Enough  is  set  forth  in  the  complaint,  to 
show  that  they  possessed  a  proprietary  interest  in  the  vessel. 
(a)  Wells  and  Webb  v.  Gates,  18  Barb.  554. 
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It  does  not  follow,  because  the  articles  of  association  provide 
that  the  government  and  management  of  the  concern  should  be 
subject  to  rules  and  regulations,  adopted  by  a  majority  of  the 
stockholders,  (as  they  are  called,)  that  any  individual  member  or 
members  should  be  debarred  from  resorting  to  a  court  of  justice 
for  redress.  And  this  is  nothing  more  than  the  plaintiffs  have 
done  in  the  present  instance. 

All  parties  interested,  undoubtedly,  must  be  joined  in  the  ac- 
tion, either  as  plaintiffs  or  defendants ;  and  this  is  expressly 
provided  in  the  code.  (§  119.)  The  same  section,  however,  de- 
clares,  '^  when  the  question  is  one  of  a  general  or  common  inter- 
est of  many  persons,  or  where  the  parties  are  very  numerous, 
and  it  may  be  impracticable  to  bring  them  all  before  the  court, 
one  or  more  may  sue  or  defend  for  the  benefit  of  the  whole J^ 
But  the  defendants  say  that  the  complaint  does  not  show  a  com- 
pliance with  this  section,  as  it  states  that  the  action  is  brought 
"for  such  as  may  come  in  and  contribute.^^  The  language  of 
the  complaint  is,  that  the  plaintiffs  sue  "  on  behalf  of  themselves 
and  the  other  stockholders  of  the  association,  who  may  come  in 
and  contribute  to  the  expenses  of  the  suit."  Now  this  is  cer- 
tainly in  substance  the  same  as  saying  that  they  sue  "  for  the 
benefit  of  the  whole,"  only  that  it  was  to  be  restricted  to  those 
"who  may  come  in  and  contribute  to  the  expenses  of  the  suit." 
Suppose  that  the  precise  words  of  the  code,  "  for  the  benefit  of 
the  whole,"  had  been  employed,  would  this  addition  have  ren- 
dered it  objectionable  ?  If  not,  why  should  it  have  that  effect 
when  it  is  an  addition  to  the  same  affirmation  precisely,  only  in 
different  words  1  But  it  may  be  said  that  the  restriction  con- 
veys a  different  idea,  and  defeats  the  intention  expressed  in  the 
code.  If  the  plaintiffs  could  have  required  from  all  other 
parties  interested,  who  may  come  in  and  avail  themselves  of 
the  benefit  of  the  action,  to  contribute  to  the  expense,  stating 
this  condition  in  the  complaint  cannot  affect  their  rights  in  this 
particular,  or  prevent  them  from  prosecuting  the  action.  The 
liability  to  share  the  expense  was  the  practice  in  the  court  of 
chancery ;  it  has  not  been  abolished,  or  in  any  way  affected, 
by  the  recent  legislative  changes  in  our  practice ;  and  I  can  see 
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nothing  whicli  would  justify  this  court  in  establishing  a  different 
rule  upon  the  subject. 

One  or  more  parties,  therefore,  of  a  numerous  class,  have  a 
right  to  state  that  they  sue  for  the  benefit  of  the  whole,  or  of 
those  interested  who  may  come  in  ^'  and  contribute  to  the  ex- 
penses." 

It  is  objected  by  the  sixth  cause  of  demurrer  that,  because 
some  of  the  defendants  are  trustees  under  the  articles  of  asso- 
ciation, set  forth  in  the  complaint,  no  other  defandants  can  be 
joined  with  them.  Undoubtedly,  plaintiffs  can  unite  several 
causes  of  action,  only  when  they  arise  out  of  one  of  the  seven 
divisions  mentioned  in  the  code,  relative  to  the  joinder  of  several 
causes  of  action  in  the  same  complaint ;  and  as  ''  claims  against 
a  trustee  by  virtue  of  a  contract,  or  by  operation  of  law,"  con- 
stitute one  division,  relief  against  some  in  their  capacity  of 
trustees,  and  against  others  in  their  individual  capacity,  or 
against  the  same  persons  in  both  capacities,  cannot  be  sought  in 
the  same  action. 

The  complaint  alleges,  that  John  Kennedy,  Samuel  Smith, 
and  Oliver  S.  Halsted,  jun.  were  selected  by  the  stockholders 
to  take  and  receive,  in  their  names  as  trustees,  a  bill  of  sale  of 
the  vessel  ft'om  Zipsey  &  Weyman,  from  whom  the  associa- 
tion had  purchased  it,  in  order  to  close  the  business  vnth  the 
said  Zipsey  4*  Weyman,  and  that  they  accordingly  received 
the  bill  of  sale  as  such  trustees,  in  their  names.  It  further 
alleges,  that  the  trustees  transcended  their  authority,  and,  in 
fraud  of  the  rights  of  the  plaintiffs,  borrowed  $4500  from 
Wright,  and  agreed  to  pay  it,  with  20  per  cent,  within  three 
months  after  the  arrival  of  the  vessel  in  California,  contrary  to 
an  express  resolution  of  the  associates,  that  the  loan  should  be 
obtained  on  a  credit,  of  two  years ;  and  this  was  the  only  au- 
thority ever  given  them,  to  borrow  any  money,  or  to  execute 
any  security  or  lien  upon  the  vessel.  In  the  latter  act  they 
were  simply  agents,  and  no  more.  When  they  were  selected 
as  trustees,  they  were  merely  authorized  to  receive  the  bill  of 
sale  in  their  names,  "  in  order  to  close  the  business  with  Zipsey 
&  Weyman ;"  and  when  they  executed  the  lien,  they  concealed 
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the  fact,  a  most  important  fact,  that  the  loan  was  payable  in 
three  months  after  the  arrival  of  the  vessel  in  California.  By 
reason  of  this  first  deception,  Oliver  S.  Halsted,  jun.  was  en- 
abled to  consummate  the  fraud,  in  connection  with  Robert  M.  Hal- 
sted, by  the  pretended  sale  of  the  vessel  at  San  Francisco ;  and 
after  the  sale,  all  of  the  defendants  took  possession  of  her,  and 
converted  her  to  their  own  use.  This,  then,  is  not  a  claim 
against  the  trustees  by  virtue  of  the  contract,  so  as  to  confine 
it  to  the  7th  division  of  §  167  of  the  code,  relating  to  the  join- 
der of  causes  of  action.  It  is  a  claim  for  an  injury  to  property 
and  for  "  tortious  conversion"  of  it ;  for  which  they  are  not 
liable  to  respond  in  their  capacity  of  trustees  alone,  under  the 
first  resolution  of  the  associates,  authorizing  them  to  take  the 
vessel  in  their  names,  (which  was  the  only  contract  of  trust ;) 
but  they  are  liable,  precisely  as  Robert  M.  Halsted  is  liable, 
in  their  individual  capacity,  for  the  perpetration  of  a  fraud,  by 
which  the  plaintifis  have  been  deprived  of  their  property. 

The  7th  division  of  §  167  of  the  code  was  intended,  no  doubt, 
to  confine  all  claims  against  trustees,  as  such,  to  what  were  al- 
ways deemed  breaches  of  the  trust ;  which  were  considered  in 
equity,  simple  contract  debts.  It  was,  in  fact,  what  would  have 
been  considered,  at  common  law,  an  action  of  assumpsit,  if  the 
jurisdiction  had  not  been  confined  to  courts  of  equity ;  and, 
although  it  is  stated  that  Lord  Hobart  said  that  a  cestui  que 
trust  may  bring  an  action  on  the  case  against  his  trustee, 
and  recover  for  a  breach  of  trust,  in  damages,  and  that  Lord 
Jeffreys  appeared  to  have  countenanced  this  doctrine,  I  believe 
that  it  has  never  been  sanctioned  since  his  time.  This  action 
is  not  for  a  breach  of  the  trust,  which  although,  perhaps,  in- 
volving greater  moral  turpitude,  is  identical,  legally,  with  the 
breach  of  any  other  contract.  When  trustees  commit  any  act 
not  inseparable  from  their  liabilities  as  such,  they  are  amenable 
like  other  individuals  in  an  action  of  tort ;  and  although  the 
plaintiffs  aver  that  the  defendants  have  not  f&ithfully  discharged 
their  trust,  and  pray  that  they  may  be  required  to  account,  this 
does  not  change  the  real  aspect  of  the  action,  which  is  substan- 
tially a  claim  for  the  value  of  the  vessel. 

Vol.  XIX.  67 
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The  seventh  and  eighth  causes  of  demurrer  are  disposed  of 

by  the  observations  which  I  have  made  in  relation  to  the  sixth. 

The  judgment  upon  the  demurrer  should  be  affirmed  with  costs. 

[New  Tork  Genkral  Term,  November  6,  1854.    MiUhdl,  Morris  and 
Gierke y  Justices.] 


Curtis,  Graham  and  Blatchford,  trustees,  &c.  vs.  Lea- 
viTT,  receiver  <kc.  and  others. 

Leavitt,  receiver  &c.  vs,  Curtis,  Graham  and  Blatch- 
ford, trustees,  &c. 

An  appeal  to  the  court  of  appeals,  with  security  given,  in  the  sum  of  $250,  wfll 
not  stay  the  taxation  of  costs. 

Where  a  suit  in  chancery  was  commenced  previous  to  the  code,  and  the  final  de- 
cree or  judgment  was  rendered  in  December,  1858,  after  the  code  took  efkd ; 
Held  that  the  costs  which  accrued  prior  to  July  1, 1851,  were  to  be  taxed  under 
the  chancery  fee  bill,  and  all  subsequent  costs,  under  the  code. 

rnS  was  an  application  to  the  court  for  directions  as  to  the 
mode  of  taxing  the  costs  of  the  trustees,  in  these  causes. 

Wm.  Curtis  Noyes,  for  the  trustees. 

John  Cleaveland,  for  D.  Leavitt,  receiver. 

jB.  W.  Bonney,  for  John  J.  Palmer,  special  receiver. 

By  the  Court,  Mitchell,  J.  The  decree  or  judgment  of 
this  court  was  rendered  on  the  81st  of  December  last,  sustaining 
the  trusts  in  the  cause,  and  adverse  to  the  claims  of  the  receiver. 
It  directed  in  substance  that  "  the  taxable  costs^^  of  the  trustees 
and  of  the  receivers,  and  of  other  parties,  together  with  the 
amounts  secured  by  the  trust  deeds  be  paid  out  of  the  funds  in 
the  hands  of  Mr.  Palmer  as  special  receiver  in  these  actions,  and 
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if  these  were  not  sufficient,  next  out  of  the  funds  in  the  hands 
of  Mr.  Leavitt,  so  far  as  those  funds  were  covered  by  the  trust 
deed  and  were  necessary  for  that  purpose.  The  bills  were  filed 
in  1842,  and  answers  put  in,  and  testimony  taken  and  closed  in 
December,  1860.  The  pleadings  and  proofs  were  all  in  writing 
and  constituted  several  large  volumes  of  printed  matter.  The 
cause  was  called  for  hearing  in  April,  1851,  before  Mr.  Justice 
King,  at  special  term,  but  was  directed  by  him  pursuant  to  the 
judiciary  act,  to  be  first  heard  at  general  term ;  and  it  was  so 
heard,  on  the  pleadings  and  proofs,  in  1852.  The  trustees  ap- 
plied to  one  of  the  justices  of  this  court  to  tax  their  costs,  when 
the  counsel  for  the  receiver  objected  that  the  taxation  should  be 
under  the  code ;  and  the  justice  referred  the  matter  to  the  gen- 
eral term  for  directions.  The  receiver  now  also  objects  to  the 
taxation,  on  the  ground  that  he  has  appealed  from  the  decree  and 
given  security  in  $250 ;  which  he  insists  is  a  stay  to  all  proceed- 
ings, and  especially  to  prevent  any  payment  of  moneys,  under  the 
decree.  The  trustees  contend  that  the  appeal  is  no  stay,  unless 
there  be  security  for  the  payment  of  whatever  sum  the  appellant 
may  be  decreed  to  pay.  The  only  questions  now  necessary  to  be 
decided  are,  whether  an  appeal  with  security  in  $250  stays  taxa- 
tion of  costs,  and  by  what  system  the  costs  are  to  be  taxed. 

Assuming  the  view  of  i  459  of  the  code  that  the  judgment  in 
these  actions  is  to  be  entered  according  to  the  code,  although  the 
action  was  commenced  before  the  code,  then  according  to  section 
811,  the  clerk  is  to  insert  in  the  entry  of  the  judgment,  the 
amount  of  the  costs  payable  to  any  party;  and  the  judgment 
would  not  be  complete  without  such  entry.  At  common  law  also 
the  amount  of  the  costs  to  the  prevailing  party  formed  a  proper 
part  of  a  complete  judgment.  In  equity  also  the  same  practice 
prevailed  before  1830,  and  then  the  only  change  was  to  annex 
the  whole  bill  of  costs  to  the  decree,  instead  of  stating  the  total 
in  the  decree.  The  code,  i  811,  adopts  the  common  law  practice. 
All  then  that  the  trustees  now  propose  to  do  is  to  perfect  their 
judgment,  not  to  execute  it.  Section  835  prevents  an  appeal  on 
a  judgment  directing  the  payment  of  money  from  staying  the 
execution  of  the  judgment,  unless  security  be  given  in  the  amottnt 
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therein  required ;  and  section  382  allows  such  an  undertaking  as 
was  given  in  this  case  to  "  stay  proceedings  in  the  court  below  upon 
the  judgment  appealed  from."  Proceedings  upon  the  judgment 
are  those  which  are  in  some  way  to  carry  out  or  enforce  the 
judgment,  as  an  execution  on  a  judgment  for  the  payment  of 
money,  or  a  sale  on  a  decree  of  foreclosure  and  sale,  or  pro- 
cess for  contempt,  or  other  coercive  measures  on  a  judgment 
to  deliver  documents  or  property,  or  to  execute  a  conveyance. 
These  modes  of  "  proceeding  upon  a  judgment,"  are  specified 
in  §§  885,  6,  7,  8,  and  illustrate  the  meaning  of  the  general 
phrase  afterwards  used  in  §§  339  and  342,  and  show  that  it  is  to 
be  construed  by  reference  to  these  illustrations,  and  in  analogy 
with  them.  The  taxation  or  adjustment  of  costs  not  being  an 
execution  of,  or  proceeding  upon,  the  judgment,  but  a  means 
of  completing  it,  is  not  stayed  by  the  appeal. 

The  other  question  is,  as  to  the  rule  of  taxing  costs.  To  un- 
derstand some  of  the  decisions  on  that  subject  more  clearly,  it 
may  be  proper  to  notice  the  legislation  on  which  they  were 
founded.  The  revised  statutes  prescribed  the  law  as  to  costs, 
both  at  law  and  in  chancery ;  and  continued  to  control  as  to  the 
amount  of  costs  in  suits  at  law,  until  1840,  when  a  new  system 
of  costs  in  such  suits  was  adopted.  The  general  principle  of 
the  new  system  was  to  pay  for  a  particular  service  a  certain  sum 
whether  it  took  much  or  little  writing  to  perform  it.  The  new 
act  was  not  merely  inconsistent  with  the  old  in  cases  to  which  it 
applied,  but  it  expressly  repealed  sections  17, 18,  19,  22,  27, 
81  and  32  of  the  revised  statutes  as  to  costs.  Those  sections 
related  to  costs  of  attorneys  and  counsel  in  the  supreme  court 
and  common  pleas,  and  of  the  clerks  and  criers  in  those  courts. 
{Laws  1840,  ch.  386,  §  40,  and  2  R.  S.  632,  §  17,  ^c.)  It  how- 
ever provided  by  §  38,  that  the  act  should  not  affect  any  suit  or 
proceeding  commenced  before  that  act  took  eSbct.  This  saving 
section  was  repealed  in  1844.  {Laws  1844,  ch.  104,  §  8.)  So 
that  after  that  time,  the  law  of  1840  was  to  apply  even  to  suits 
commenced  before  1840.  At  common  law,  and  without  some 
statute,  a  successful  party  had  no  right  to  costs ;  if  therefore  in 
any  case  a  sucoessfnl  party  will  claim  costSi  he  muat  point  oat 
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some  statute  in  force,  and  not  repealed,  which  gives  them  to  him ; 
he  cannot  claim  them  under  a  repealed  statute ;  for  that  has 
ceased  to  exist,  and  he  is  left  therefore  to  claim  them  under  some 
statute  in  force,  when  the  judgment  is  rendered.  Accordingly  un- 
der the  joint  effect  of  the  acts  of  1840  and  1844,  costs  could  not  be 
taxed  under  the  system  of  the  revised  statutes  if  the  judgment 
were  obtained  before  the  acts  of  1844  took  effect,  except  perhaps 
as  between  attorney  and  client.  {Brooklyn  Bank  v.  WU- 
hmghby,  1  Sandf.  Sup.  Ct.  Rep.  669,  670.)  When  the  revised 
statutes  were  adopted,  they  repealed  the  previous  statutes  as  to 
costs,  on  the  same  subject,  {sub.  90  of  il,  S  R.  S.  132,)  but  de- 
clared that  such  repeal  should  not  affect  suits  commenced  in  any 
civil  cause  previous  to  the  repeal  taking  effect.  (1  id.  p.  155, 
i  5.)  That  left  two  systems  in  force,  and  it  is  believed  that  each 
was  applied  as  to  old  suits  so  far  as  the  services  had  been  ren- 
dered under  them. 

Before  the  revised  statutes  costs  on  appeal,  in  certain  cases, 
from  a  justice's  court  to  the  county  court,  were  in  the  discretion 
of  the  court ;  but  the  revised  statutes  gave  the  appellant  full  costs 
if  he  reduced  the  judgment  against  him  $10 ;  and  the  supreme 
court  held,  although  the  appeal  was  made  before  the  revised 
statutes  took  effect,  that  the  former  ^^  statute  was  repealed,  and 
that  there  was  then  no  law  regulating  the  costs  in  cases  of 
that  kind  but  what  was  to  be  found  in  the  revised  statutes, 
which  therefore  must  govern."  {People  ex  reL  Berry  v. 
Herkimer  Com.  Pleas,  4  Wend.  210.)  This  put  the  decision 
on  the  ground  that  no  other  law,  as  to  costs,  but  the  new  one, 
was  then  in  force.  A  like  decision  on  the  same  principle  was 
made  in  The  Supervisors  of  Onondaga  v.  Briggs,  (3  Denio, 
178,)  under  the  acts  of  1840  and  1844.  And  the  court  held 
that  even  in  suits  commenced  before  the  act  of  1840,  if  judg- 
ment were  obtained  after  the  act  of  1844  took  effect,  all  the  costs 
were  to  be  taxed  under  the  act  of  1840 ;  but  on  the  ground  that 
the  previous  acts  as  to  costs  had  been  repealed  and  so  became 
totally  extinct,  the  court  said,  ''  when  the  88th  section  of  the 
act  of  1840  came  to  be  repealed  by  the  act  of  1844,  all  the 
provisions  of  the  revised  statutes,  regulating  the  compensation 
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of  coansellers  and  attorneys  in  this  court,  became  exiinet^  and 
that  beside  the  two  acts  of  1840  and  1844,  there  was  no  other 
act  in  force  when  the  suit  was  terminated,  or  when  the  costs 
were  taxed,  bearing  upon  the  subject.     (Id.  p.  175, 176.) 

This  case  is  different.  These  were  equity  suits,  commenced 
before  the  code  took  effect,  and  the  revised  statutes  as  to  the 
costs  in  such  suits,  remain  to  this  day  unrepealed,  notwith- 
standing all  the  amendments  of  the  laws.  They  were  not 
touched  by  the  acts  of  1840  and  1844,  and  there  never  has 
been  any  act  expressly  repealing  them.  They  therefore  may 
stand  along  with  the  code,  and  have  generally  been  supposed 
still  to  stand  and  to  have  equal  force  where  the  services  were 
rendered  under  them.  Section  459  of  the  code,  as  amended  in 
1851,  does  not  by  implication  repeal  them.  It  makes  the  pro- 
vision of  the  code  "  apply  to  future  proceedings  in  actions  there- 
tofore commenced,  as  follows :  when  an  issue  of  law  or  fact  was 
to  be  tried  then  the  trial  and  all  subsequent  proceedings,  and 
after  judgment  to  the  proceedings  to  enforce,  vacate,  modify  or 
reverse  it,  including  the  costs  of  an  appeal."  By  its  very  terms 
it  was  to  apply  only  to  the  future  proceedings  in  the  cause. 
The  bills  of  complaint  drawn  and  served  in  these  causes,  and 
the  answers  and  replies  also  drawn  and  served,  and  the  testi- 
mony then  taken,  and  the  order  closing  the  proofs,  all  constituted 
parts  of  the  past  (and  not  of  the  future)  proceedings  in  the 
cause,  when  the  act  of  1851  was  passed.  Those  services,  too, 
were  all  rendered'under  a  reasonable  expectation  that  they  were 
to  be  paid  for  under  the  laws  then  in  force.  Those  laws  do  re- 
main still  in  force,  and  have  no  application  unless  it  be  to  cases 
where  actions  were  commenced  (as  this  was)  before  the  code 
took  effect,  and  the  costs  had  not  yet  been  taxed,  nor  judgment 
rendered.  They  cannot  be  said  to  have  been  allowed  to  remain 
for  cases  where  judgment  had  been  rendered,  but  costs  not  yet 
taxed :  for  after  judgment  the  rights  of  the  parties  would  be 
fixed,  as  on  a  contract,  and  the  subsequent  repeal  of  the  law 
could  not  affect  such  rights.  It  is  also  entirely  contrary  to  the 
prevailing  policy  of  the  legislature  to  allow  a  law  to  retrospect| 
even  when  it  does  not  impair  a  contract    Accordinglyi  the  code 
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by  express  terms  was  not  to  apply  to  then  existing  suits,  except 
in  the  first  part  of  it,  which  relates  only  to  the  powers  of  the 
courts,  (i  8.)  The  statute  of  limitations  adopted  in  it  was  made  to 
apply  only  to  future  actions  and  causes  of  action,  although  such 
statutes  affect  the  remedy  only.  The  title  of  the  code  relating 
to  costs  was  included  in  the  part  which  was  not  to  apply  to 
existing  actions  ;  and  while  other  sections  were  by  the  supple- 
mentary act  of  1849,  made  applicable  to  old  suits,  this  title  as 
to  costs  was  excluded  from  that  act,  except  §  315  as  to  costs  on 
motion.  This  shows  a  deliberate  purpose  on  the  part  of  the 
legislature  to  save  the  right  to  costs  for  services  already  ren- 
dered, as  they  would  a  like  right  under  an  express  contract. 
Such  a  clear  purpose,  so  consonant  to  justice,  ought  not  to'  be 
defeated  on  a  supposed  implication.  Section  203  was  quoted  as 
repealing  all  the  old  fee  bills  ;  but  it  must  be  taken  with  the 
qualification  contained  in  i  8,  which  expressly  permits  its  ap- 
plication to  existing  suits,  and  then  it  will  only  read  that  the 
old  fee  bills  are  repealed  as  to  future  suits,  and  leave  them  in 
force  as  to  old  suits.  Then  section  459  may  apply  the  new 
system  of  costs  to  such  part  of  the  proceedings  as  should  be  had 
after  that  section  took  effect.  This  makes  all  consistent  and 
just. 

The  principle  of  the  code  as'expressly  declared,  leads  to  the 
same  result.  It  declares  in  the  same  section  that  costs  are 
allowed  to  the  prevailing  party  by  way  of  indemnity.  If,  as 
the  counsel  for  the  receiver  argues  and  as  the  decision  in  the 
superior  court  sanctions,  the  old  bill  is  to  prevail  as  between 
attorney  and  client,  the  indemnity  to  the  client  can  only  be  by 
allowing  Uim  what  the  law  compels  him  to  pay  to  his  attorney. 

The  result  is  that  the  code  as  originally  enacted,  did  not  re- 
peal the  old  fee  bill  as  to  suits  previously  existing ;  and  that 
although  §  303  of  the  code  as  first  enacted  in  terms  repealed 
the  old  fee  bill,  yet  by  prior  sections  of  the  code  that  repeal 
applied  only  to  future  suits.  Then  before  §  459  was  enacted 
the  old  fee  bill  was  in  force  as  to  old  suits,  and  the  new  fee  bill 
under  the  code  as  to  new  suits ;  and  services  were  rendered 
with  a  fiur  understanding  that  they  were  to  be  paid  fi>r  under 
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the  old  system.  Then  this  new  section  was  added,  apply- 
ing the  code  to  all  future  proceedings  in  the  old  suits.  The 
effect  of  this,  on  §  303  was  that  after  this  the  old  fee  bill  was 
repealed  as  to  all  future  proceedings,  but  was  in  force  as  to 
all  past  proceedings.  It  can  hardly  be  questioned  that  those 
who  adopted  this  section  meant  it  to  apply  only  to  the  mode  of 
future  proceeding  in  such  suits,  and  did  not  mean  to  disturb  any 
thing  that  had  even  the  seeming  of  a  pre-existing  right.  Oth- 
erwise they  would  not  have  been  so  careful  to  confine  the  effect 
of  the  section  to  future  proceedings,  and  to  include,  by  express 
terms,  costs  in  appeal,  ant  leave  them  out  in  other  cases.  This 
shows  that  they  did  not  intend  that  past  costs  should  be  inclu- 
ded in  the  general  term  future  proceedings,  before  used. 

The  whole  question,  perhaps,  turns  more  properly  on  the 
meaning  of  the  decree  than  of  the  code.  That  gives  taxable 
costs,  expenses  and  counsel  fees.  The  costs  intended  must  be 
such  as  would  cover  all  the  expenses  of  the  party,  legitimately 
incurred  in  the  suit,  and  those  wouM  include  for  the  attorney 
whatever  might  have  been  fairly  taxed  to  him,  as  the  services 
were  rendered  and  the  suit  progressed. 

The  taxing  officer  should  proceed  and  tax  the  costs  on  the 
prmciples  above  stated ;  taxing  all  costs  prior  to  1st  July  1851, 
under  the  chancery  fee  bill,  and  all  subsequent  costs  under  the 
code. 

[Xbw  Tork  General  Term,  December  27,  1854.  MiiehtU,  Roo$&9§U  and 
Clerkef  JustioesJ 
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Lane  vst  Gary  and  others,  commiseioners  of  highways  of  the 
town  of  Marcy. 

Where  commissioDere  of  highways  serve  an  order  upon  a  person,  directing  him 
to  remove  a  fence,  which  it  is  claimed  is  an  eDcroachment  on  the  highway, 
and  such  person  denies  the  encroachment,  liis  denial — in  order  to  arrest  the 
farther  action  of  the  commissioners  until  a  jury  has  been  summoned  and  the 
other  proceedings  taken  as  required  by  law — must  lie  in  writing. 

APPEAL  by  the  defendants  from  a  judgment  entered  upon 
the  report  of  a  referee.  The  action  was  brought  to  estab- 
lish the  boundaries  of  a  certain  highway,  in  the  town  of  Marcy ; 
to  vacate  and  annul  certain  proceedings  of  the  defendants  in 
relation  thereto;  and  to  obtain  an  injunction  to  restrain  the 
removal  of  a  certain  fence  and  hedge  erected  by  the  plaintiff 
along  the  line  of  his  land,  which  the  defendants  insisted  was  an 
encroachment  upon  the  highway. 

W.  Hunt,  for  the  plaintiff. 

F.  Kernan,  for  the  defendants. 

By  the  Court,  Bacon,  J.  All  the  substantial  issues  of  fact 
in  this  case  are  found  by  the  referee  in  favor  of  the  defendants, 
and  the  merits  seem  to  be  with  them,  and  yet  the  judgment  is 
in  favor  of  the  plaintiff. 

The  defendants,  who  were  commissioners  of  highways  of  the 
town  of  Marcy,  had  served  an  order  on  the  plaintiff  directing 
him  to  remove  a  fence  which  it  was  claimed  was  an  encroach- 
ment on  the  highway,  and  the  object  of  this  suit  was  to  enjoin 
them  from  proceeding  to  make  the  removal,  upon  his  refusal  to 
comply  with  their  order. 

On  the  trial,  the  question  arose  whether  the  plaintiff  had 
denied  the  encroachment,  pursuant  to  §  104  of  the  act  in 
relation  to  highways,  (kc.  (1  R.  S.  522.  Id.  Ath  ed.  p.  1050, 
i  123.)  The  only  evidence  on  that  subject  was  given  by 
Thomas  Lane,  the  father  of  the  plaintiff,  who  stated  that  in  a 
conversation  with  Mr.  Shaw,  one  of  the  defendants,  the  latter 
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said  "  William,"  the  plaintiff,  "  had  denied  the  encroachment, 
but  the  commissioners  would  blow  his  monument  sky  high." 
The  witness  did  not  know  whether  any  written  denial  had  been 
served,  and  the  inference,  I  think,  from  his  testimony  is,  that 
the  denial  was  merely  verbal.  The  referee  has  found  that  the 
plaintiff  did  "  duly  deny  the  encroachment,"  and  he  consequently 
held  that  the  defendants  could  proceed  no  further  until  a  jury 
had  been  called  to  try  the  question  of  encroachment.  I  Xhivk 
the  evidence  would  not  warrant  a  finding  that  a  written  denial 
had  been  served ;  and  in  order  to  sustain  the  judgment,  it  is 
necessary  for  the  plaintiff  to  maintain  that  a  verbal  notice  is 
sufficient ;  and  so  his  counsel  have  contended  on  the  argument. 
It  is  true  the  statute  does  not,  in  terms,  require  that  the  notice 
shall  be  in  writing.  Its  Unguage  is  merely,  ^^  If  the  occupant 
to  whom  notice  is  given,  shall .  within  five  days,  deny  the  en- 
croachment, the  commissioners  shall  apply,"  &c.  The  defend- 
ants' counsel  insists  that  it  was  not  competent  to  prove  the  fact 
of  the  denial  by  the  mere  oral  admission  of  one  of  the  defend- 
ants ;  and  this  is  argued  from  a  consideration  of  the  powers  and 
duties  of  commissioners,  and  that  inasmuch  as  the  individual 
commissioner  could  do  no  official  act  which  would  bind  or  affect 
his  co-commissioners,  his  admission  of  such  act  is  utterly  incom- 
petent to  establish  its  existence.  An  array  of  authorities  is 
cited  to  establish  these  propositions,  which  it  is  perhaps  un- 
necessary to  consider,  as  the  case  may  be  satisfactorily  deter- 
mined upon  another  ground.  It  may,  I  think,  however  be 
conceded,  that  if  the  effect  of  the  admission  was  simply  that 
the  denial  (assuming  for  the  argument's  sake,  that  a  parol  denial 
is  sufficient,)  was  made  to  one  commissioner  alone,  it  would  not 
be  enough  to  establish  the  fact ;  but  the  testimony  is  equivocal 
upon  this  point,  and  leaves  it  entirely  uncertain  whether  the 
language  imported  that  the  denial  had  been  made  to  the  whole 
body  of  the  commissioners,  or  only  to  the  one  as  to  whom  the 
admission  is  proved. 

But  the  more  important  question  respects  the  mode  and  man« 
ner  in  which  the  denial  shall  be  made,  in  order  to.  arrest  the 
further  action  of  the  commissioners  until  the  jury  has  been 
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summoned  and  the  other  proceedings  taken  as  required  by  law. 
The  defendants'  counsel  argues  that  although  the  statute  does 
not  in  terms  require  the  denial  to  be  in  writing,  yet  as  the  act  is 
part  of  a  legal  proceeding,  to  be  legal  and  e£fectual  it  must  be  in 
writing ;  and  upon  principle  and  authority  I  think  this  prop- 
osition can  be  maintained.  It  should  Ve  so,  both  for  the  sake 
of  avoiding  all  mistake  or  misconception  as  to  its  tenor  and  im- 
port, and  of  preserving  record  evidence  of  a  proceeding  which  is 
to  determine  a  pretty  important  right,  and  for  the  security  and 
protection  of  the  commissioners  who  are  called  upon  to  put  the 
machinery  in  operation  by  which  the  vital  question  between  the 
parties  is  to  be  adjusted.  The  principle  on  which  this  is  found- 
ed is  very  clearly  and  appositely  stated  by  Justice  Bronson, 
in  Miner  v.  Clark,  (16  Wend,  429.)  "  A  verbal  notice,"  he 
remarks  "  may  be  misapprehended  by  the  person  to  whom  it  is 
addressed,  and,  without  any  intentional  error,  may  be  proved  in 
a  very  different  form  from  that  in  which  it  was  actually  deliver- 
ed. It  should  be  in  writing,  not  only  to  avoid  these  consequen- 
ces, but  to  enable  the  party  to  examine  it  deliberately,  and  take 
counsel  on  the  proper  course  to  be  pursued."  And  again  he 
says,  "  Here  the  notice,  if  it  is  to  have  any  effect,  is  in  itself  a 
•legal  proceeding."  This  precise  proposition  is  established  in 
the  case  of  Gilbert  v.  Col.  Turnpike  Co.  (3  John.  Cos.  107.) 
That  was  a  proceeding  under  a  statute  providing  that  in  case 
of  a  disagreement  between  the  company  and  the  owner  of  land 
through  which  a  road  passed,  three  commissioners  should  be 
appointed  to  assess  the  damages,  who  were  "  to  give  notice  to 
the  owner,  of  their  appointment,  and  of  the  day  of  their  meet- 
ing." The  return  to  the  certiorari  stated  that  the  commission- 
ers had  appointed  a  day  for  meeting  on  the  land,  and  that  notice 
of  such  meeting  was  given  to  the  owners.  On  the  argument  the 
objection  was  taken  that  it  did  not  appear  that  the  commission- 
ers gave  notice  in  vrritingy  of  the  time  and  place  of  meeting. 
The  court  say,  "  a  notice  to  the  owner,  it  is  true,  is  alleged  to 
have  been  given,  but  it  is  not  stated  to  have  been  in  writing. 
A  notice,  in  legal  proceedings,  means  a  written  notice,  and  we 
thifik  the  act  itself  in  this  instance  contemplates  sach  notice." 
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So  in  the  case  of  McEwen  v.  Montgomery  Insurance  Co. 
(5  Hill^  101,)  it  is  held  that  a  verbal  notice  is  good,  nnless  the 
notice  be  a  leffal  proceedings  and  then  it  should  be  in  iDriiing. 
And  in  the  Matter  of  Cooper^  (15  John.  633,)  which  was  an 
application  for  the  admeasurement  of  dower,  where  only  a  verbal 
notice  was  given  to  the  parties  interested  in  the  land,  the  court 
held  that  the  application  was  a  legal  proceeding,  and  they  say, 
that  ^'  on  general  principles  the  notice  ought  to  be  in  writing, 
and  the  want  of  it  is  a  fatal  objection  to  the  proceeding." 

In  this  same  section  of  the  statute  (§  104)  the  constable  is  to 
give  three  days'  notice  to  the  commissioners  and  to  the  occupant 
of  the  land,  of  the  time  of  the  meeting  of  the  freeholders. 
Within  the  decisions  above  cited,  it  cannot  for  a  moment  be 
doubted,  although  the  statute  is  silent  as  to  the  manner,  that  a 
written  notice  would  be  requisite ;  and  if  so,  the  reason  seems 
to  me  much  stronger  for  requiring  the  denial  of  the  encroach- 
ment, which  initiates  the  proceeding,  to  be  also  in  writing.  As 
the  merits  of  this  case  are  with  the  defendants,  and  are  so 
found  by  the  referee,  and  on  the  only  legal  proposition  involved 
the  referee  erred,  judgment  is  ordered  for  the  defendants. 

[Oneida  General  Term,  Janutuy  1,  1855.  HvJtibard^  Pratt  and  Baeon^ 
Justioes.] 


The  People  of  the  State  op  New  York,  Samuel  J. 
Hunt,  Cornelius  Dubois  and  James  B.  Taylor,  vs,  John 
J.  ScHERMERHORN,  Edward  Banker  and  E.  H.  SCHER- 

aSa'puS         MERHORN. 

aoapiao 

The  king  of  EuglandTvas  originally  the  proprietor  of  the  soil  under  narigable 
waters.  His  title  extended  to  the  province  of  New  York ;  and  he  had  power 
to  grant  such  title  to  a  subject 

That  power  was  delegated  to  the  colonial  governor,  aa  the  immediate  representa- 
tive of  his  sovereign. 

Aooordingly  hdd  that  the  patent  fh>m  Governor  Dongan  to  the  inhabitants  of  the 
town  of  Bnahwick,  dated  Jannaiy,  1687,  and  the  prior  grants  which  it  ndtod 
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and  confinned,  vested  in  tbe  town  of  Bushwick,  as  a  corporation!  the.  title  to 
the  land  under  water  in  Bushwick  creek ;  and  that  a  subsequent  grant  of  the 
lauds  thus  covered  with  water,  from  the  commissioners  of  the  land  office  to  the 
defendants,  was  void. 

The  acts  of  the  legislature,  authorizing  the  grants  of  land  under  navigable  waters 
in  and  around  Long  Island,  refer  only  to  public  property.  They  were  not  de- 
signed to  confer,  nor  could  they  confer,  the  power  to  grant  the  lands  of  mdi< 
viduals  or  corporations  to  others,  and  particularly  without  compensation. 

Where  letters  patent  were  issued  by  the  commissioners  of  the  land  office  through 
mistake,  and  in  ignorance  of  a  material  fact,  that  is  a  valid  cause  for  annulling 
them,  at  least  to  the  extent  of  the  mistake. 

Where  a  {Mttent  grants  to  certain  persons  named,  the  "  fVeeholders  and  inhabitants 
of  the  town  of  B.  and  their  heirs,  successors  and  assigns,"  a  tract  of  land,  with 
all  and  singular  the  "  creeks^  harbors,  rivers,  rivulets,  runs,  brooks,  and 
streams  "  within  the  described  limits,  the  terms  used  are  broad  enough  to  pass 
the  title  to  lands  covered  with  water  in  a  creek. 

In  such  a  case  the  patentees  have  the  capacity  to  take  the  title  in  their  own  right ; 
although  the  object  of  the  patent  is  to  conier  the  estate  upon  the  town,  and  the 
town  is  not  incorporated,  in  direct  terms. 

A  conveyance  of  lands  by  the  sovereign  authority  invests  the  grantees  with  the 
requisite  power  to  take  and  hold  them. 

If  the  grant  is  to  a  body  of  men,  under  a  general  description,  it  creates  at  least  a 
quasi  corporation. 

By  the  act  of  April  10,  1860,  relative  to  grants  of  land  under  water,  which  pro- 
hibits a  grant  to  any  person  other  than  the  proprietor  of  the  ac^acent  laud,  and 
declares  that  any  such  grant  made  to  any  other  person  shall  be  void,  the  legis- 
lature evidently  intended  to  restrict  the  grant  to  the  owners  of  the  land  border- 
ing upon,  or  adjoining,  the  waters  covering  the  subject  of  the  proposed  grant. 

If  a  patentee  must  be  confined  to  the  land  opposite  to  his  own,  the  lateral  limits 
must  be  perpendicular  to  the  shore— not  to  so  much  of  it  only  as  adjoins  the 
subject  of  the  giTint — but  to  its  general  course. 

Thus  where  the  land  of  a  party  came  to  a  point  on  the  East  river,  having  no  ex- 
tent adjacent  to  the  water ;  Held,  that  he  was  not  entitled  to  a  patent  for  any 
thing  but  a  perpendicular  line  into  the  river. 

The  publication  of  the  notice  of  an  application  for  a  grant  of  land  under  water, 
required  by  statute,  is  absolutely  necessary  to  confer  jurisdiction  of  any  partic- 
ular case  upon  the  commissioners  of  the  land  office ;  and  without  it,  any 
grant  made  by  them  is  void. 

THIS  was  an  appeal  by  the  defendants,-  from  a  judgment  en- 
tered at  a  special  term,  after  a  trial  at  the  circuit  by  the 
court  without  a  jury.  The  action  was  brought  by  the  attorney 
general,  on  the  relation  of  Hunt,  Taylor  and  Dubois.  The  com- 
plaint alleged  that  on  February  10th,  1851,  the  people  by  letters 
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patent,  granted  to  the  defendants  lands  nnder  water,  in  and  near 
the  month  of  Bushwick  inlet,  in  Kings  county.  That  the  attor- 
ney general  had  reason  to  believe  that  such  letters  patent  were 
obtained  by  fraudulent  suggestions,  and  concealments  of  material 
facts,  made  by  the  defendants.  That  the  defendants  fraudulently 
concealed  from  the  commissioners  of  the  land  office  the  fact  that 
Hunt  and  Dubois  then  held  a  grant  from  the  state  of  a  part  of 
the  lands  embraced  in  the  patent.  And  also  the  fact  that  Hunt 
and  Dubois  had  filled  in  a  bulk-head  on  a  part  of  the  same  lands. 
And  also  the  fact,  that  Hunt,  Taylor  and  Dubois  claimed  ad- 
versely a  large  portion  of  the  same  lands.  And  also  the  fact 
that  part  of  the  same  lands  were  small  islands,  above  ordinary 
high  water  mark,  belonging  to  Taylor,  and  that  another  part  had 
been  filled  in  and  used  for  dockage  and  wharfage.  That  the  de- 
fendants, upon  their  application,  furnished  the  land  commission- 
ers a  fraudulent  map,  falsely  suggesting  some,  and  concealing 
other  material  facts  in  regard  to  land  in  the  patent  and  the  ad- 
joining shores.  That  the*  map  did  not  fully  and  fairly  show  the 
lands  patented,  and  adjacent  shores,  islands  and  waters.  That 
it  shows  the  general  course  of  the  East  river,  different  from  what 
it  is  in  reality.  That  it  represented  an  island  of  Taylor's  as 
marsh,  and  concealed  the  fact  that  the  defendant's  land  adjacent 
to  the  inlet  was  of  the  same  kind.  That  it  represented  a  portion 
of  shore  marked  D,  when  in  fact  there  was  no  such  piece  of 
land.  That  it  concealed  another  island  of  Taylor's,  which,  with 
the  other  island  forms  the  whole  eastern  front  of  the  inlet. 
That  the  defendants  represented  they  owned  the  lands  under  .the 
water  in  the  creek,  whereas  they  belonged  to  Taylor.  That  let- 
ters patent  were  issued  in  ignorance  of  material  facts,  or  through 
mistake  on  the  part  of  the  commissioners.  That  they  were  ig- 
norant in  fact,  that  the  legislature  had  by  acts  granted  to  Du- 
bois and  others,  a  part  of  the  same  lands.  And  also,  that  the 
patent  covered  a  portion  of  lands  reclaimed  from  the  water,  and 
another  portion  within  former  legislative  grants.  Also,  that 
premises  conveyed  to  the  town  by  Governor  Dongan,  in  1687, 
and  by  the  town  to  Taylor,  covered  a  portion  of  the  same  lands. 
Alsoi  that  part  of  the  lands  granted  were  upland,  and  that  there 
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were  other  proprietors  than  the  defendants  of  the  lands  adjacent. 
The  attorney  general  farther  stated  that  the  grant  extended  be- 
yond the  permanent  exterior  water  lines.  That  a  part  of  the 
lands  granted  lay  in  the  city  and  county  of  New  York,  and  no 
notice  of  the  application  was  published  there.  The  complaint 
alleged  that  there  were  yarions  other  fraudulent  suggestions  and 
concealments ;  and  asked  that  the  patent  be  annulled  and  vacated, 
with  costs.  It  was  further  alleged,  that  subsequently  the  com- 
missioners having  become  satisfied  that  in  making  grants  to  the 
defendants,  injustice  had  been  done  the  relators,  they  granted  the 
relators  a  portion  of  the  same  lands  so  granted  to  the  defendants. 
The  answer  alleged  that  on  February  10th,  1851,  certain  lands 
under  the  navigable  waters  of  this  state,  and  in  the  East  river 
and  Bushwick  creek,  were  by  letters  patent  granted  to  the  de- 
fendants.- That  such  patent  was  not  obtained  by  rfraudulent 
suggestions  or  concealments  of  material  facts.  That  on  the  ap- 
plication to  the  commissioners  the  defendants  did  not  conceal 
from  them  that  the  relators  held  a  grant  of  the  lands  Applied  for. 
And  did  not  fraudulently  or  otherwise  conceal  that  Dubois  had 
erected  a  bulk-head  on  the  same  lands.  Or  that  the  relators 
claimed  adversely  a.  portion  of  the  same  lands.  Or  that  part  of 
the  same  lands  werft  small  islands  above  ordinary  high  water 
mark,  and  belonged  to  Taylor.  Or  that  part  of  the  same  lands 
were  filled  in  and  used  for  dockage.  That  the  defendants  did 
not  furnish  the  commissioners  a  fraudulent  map ;  and  the  de- 
fendants referred  to  the  map  so  presented,  and  averred  that  it 
fairly  and  fiiUy  showed  the  lands  patented,  and  the  adjacent 
shores  and  islands.  That  such  map  correctly  showed  the  gen- 
eral course  of  the  East  river ;  that  the  island  thereon  was  com- 
posed of  marsh  or  sedge  and  did  not  belong  to  Taylor.  That 
part  of  the  defendants'  lands  shown  thereon  was  marsh  or  sedge, 
and  a  large  part  firm  and  hard  upland ;  that  said  map  did  not 
conceal  the  fSskcts,  or  the  character  of  the  defendants'  lands.  That 
the  two  islands  or  marshes  mentioned  in  the  complaint  as  be- 
longing to  Taylor,  did  not  occupy  any  part  of  the  inlets  firont ; 
did  not  belong  to  him,  and  were  distant  firom  the  creek's  mouth* 
That  the  map  did  not  conceal  or  omit  any  fact  or  thing  necessary 
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to  have  been  known  by  the  commissioners.  That  on  the  appli- 
cation the  defendants  did  not  represent  themselves  as  owners  of 
the  lands  under  water  in  the  creek ;  but  they  applied  for  a  grant 
because  said  lands  belonged  to  the  people  of  this  state.  That 
such  lands  did  not  then,  and  do  not  now,  belong  to  said  Taylor, 
nor  has  he  any  right  therein.  That  such  letters  patent  were 
not  issued  through  mistake,  or  in  ignorance  of  material  facts  on 
the  part  of  the  commissioners.  That  on  April  22nd,  1835,  May 
9th,  1837,  and  April  10th,  1849,  certain  acts  were  passed  by  the 
legislature ;  yet,  with  a  full  knowledge  thereof,  the  defendants 
denied  that  prior  to  the  application  any  part  of  ftie  lands  pat- 
ented had  been  granted  to  Dubois  or  any  person ;  that  the  lands 
in  the  patent  did  not  include  lands  reclaimed  from  the  water  by 
the  relators,  or  either  of  them.  •  That  the  commissioners  were 
not  ignorant  in  fact  of  the  passage  of  said  acts.  That  the  lands 
in  the  patent  were  not  embraced  in  the  ancient  grant  of  Gov- 
ernor Dongan  to  the  town  of  Bushwick,  or  by  the  town  conveyed 
to  Taylor.  '  That  Governor  Dongan  was  never  authorized  to  con- 
vey the  lands  under  such  water  to  said  town,  and  said  town  was 
never  seised  or  possessed  of  any  right  thereto.  That  the  lands 
in  the  patent,  when  applied  for,  were  not  above  water  at  ordinary 
high  tides ;  except  a  bulk-head  erected  partly  thereon,  not  by 
the  relators,  but  by  Cunningham,  Williams  &  Sneden,  but  which 
was  not  so  erected  to  exclude  or  conclude  the  rights  of  the  de- 
fendants. That  on  the  application  the  commissioners  were  in- 
formed that  there  were  proprietors  of  the  adjacent  lands,  and 
the  map  produced  showed  truly  their  names.  That  the  defend- 
ants' grant  did  not  extend  beyond  the  exterior  water  line  of  the 
town  of  Bushwick  ;  but  did  extend  beyond  the  exterior  water 
line  of  Williamsburgh.  That  there  was  no  exterior  water  line 
in  front  of  the  defendant's  lands  except  the  one  established  by 
the  act  of  April  10th,  1849.  That  the  lands  patented  do  not  lie 
in  the  city  of  New  York,  and  no  publication  of  notice  of  appli- 
cation was  necessary  to  be  made  in  such  city.  That  the  defend- 
ants did  not  on  the  application  make  fraudulent  suggestions  or 
concealments  of  material  facts,  and  no  person  acting  for  them 
connived  at  or  assented  thereto.    That  in  July  1852,  tho  rela- 
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tors  applied  to  the  commissioners  for  a  grant  of  lands  claimed 
to  lie  under  water,  in  front  of  the  relator's  upland ;  that  sii 
commissioners  heard  the  application  and  objections ;  that  with- 
out any  report  on  titles,  (fee.  acQording  to  the  practice  of  the 
board,  subsequently,  four  of  the  commissioners  signed  and  en- 
tered on  the  minutes  a  certain  resolution  of  which  a  copy  was 
annexed  marked  B.  This  resolution  recited  that  whereas  the 
commissioners  of  the  land  office,  after  careful  investigation,  had 
become  satisfied  that  in  grants  theretofore  made  to  Sneden  & 
Williams,  and  Schermerhorn  &,  Banker,  injustice  had  been  done 
to  Cornelius  Dubois,  Samuel  J.  Hunt,  and  James  B.  Taylor,  and 
believing  that  an  ultimate  division  of  the  water-front  on  Bush- 
wick  creek  could  not  be  equitably  made  without  placing  the  sev- 
eral parties  in  interest  on  an  equal  footing.  It  was  therefore 
resolved,  that  patents  be  issued  to  Dubois,  Hunt  and  Taylor, 
respectively,  for  grants  in  perpetuity,  to  them,  their  heirs  and 
assigns,  for  all  the  land  gained  from  the  water,  and  all  the  land 
under  water,  lying  in  the  East  river,  at  the  mouth  of  Bushwick 
inlet,  which  is  embraced  within  certiain  specified  bounds. 

The  answer  alleged  that  such  resolution  was  not  passed  by  tho 
commissioners  while  sitting  as  a  board,  in  the  manner  required 
by  law.  But  that  after  it  was  drawn,  was  carried  around  by 
Taylor,  for  the  relators,  and  the  signatures  of  the  four  commis- 
sioners in  that  manner  obtained  thereto  and  not  otherwise.  That 
therefore  said  resolution  was  invalid  and  was  not  passed  and 
adopted  by  the  commissioners  of  the  land  office.  That  apart 
fit)m  the  resolution  the  defendants  had  no  knowledge,  whether 
the  commissioners  made  any  investigation  of  the  facts  upon  such 
application  or  became  satisfied  that  injustice  had  been  done  the 
relators  in  making  the  grant  to  the  defendants.  That  by  reason 
of  such  resolution,  on  October  14th,  1851,  letters  patent  of  lands 
under  such  waters  were  granted  to  the  relators,  copies  where- 
of were  annexed  marked  schedules  C,  D,  and  E.  That  the  let- 
ters patent  last  mentioned  conflict  with  each  other  and  with  tho 
patent  to  the  defendants.  That  within  their  bounds  were  lands 
claimed  from  the  water,  bulk-heads  and  lands  above  ordinary 
high  tides,  and  also  lands  in  which  the  state  had  then  no  right, 
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title  or  interest.  That  all  the  facta  connected  vith  the  grant  to 
the  defendants  were  as  follows :  That  on  January  18th,  1851,  a 
petition,  of  which  a  copy  was  annexed  marked  F,  was  presented 
to  the  commissioners,  asking  /or  a  grant  of  lands  under  water, 
in  front  of  the  defendants'  npland.  That  previous  notice  of  such 
application  had  been  duly  published  as  required  by  law,  and  due 
proof  thereof  was  produced  to  the  commissioners'  satisfiiction. 
That  a  map  of  the  defendants'  upland  and  land  under  water  in 
front,  made  by  D.  Ewen,  city  surveyor,  was  presented,  but  on 
being  found  not  to  comply  in  a  few  minor  particulars  with  the 
commissioners'  printed  rules  and  regulations,  an  adjournment 
was  had ;  and  on  the  adjourned  day  a  new  map,  made  in  strict 
accordance  with  such  printed  rules  and  regulations,  was  pro- 
duced, verified  by  the  oath  of  said  Daniel  Ewen,  and  accompanied 
by  an  affidavit  of  the  Kings  county  judge,  showing  that  a  grant 
of  the  land  applied  for  was  necessary  for  the  beneficial  enjoy- 
ment by  the  defendants  of  their  adjacent  upland.  That  there- 
upon the  commissioners  carefully  examined  the  last  map  and 
petition  and  papers  produced,  and  decided  that  a  grant  should 
issue  as  prayed  for,  of  the  lands  shown  on  the  map,  with  this 
variation,  viz :  That  instead  of  the  grant  extending  into  the 
East  river  at  right  angles  with  its  course,  and  as  prayed  for  and 
shown  on  the  map,  it  should  run  at  right  angles  with  the  per- 
manent water  line  of  Bushwick  as  established  by  law  by  the  act 
of  April  10th,  1849 ;  and  the  state  engineer  was  directed  to 
make  a  new  map  in  conformity  with  such  decision.  The  new 
map  having  been  so  made,  and  the  attorney  general  having  re- 
ported favorably  upon  the  title  of  the  defendants  and  that  a  grant 
should  issue  to  them,  letters  patent  were  directed  to  issue.  That 
while  letters  patent  were  being  drawn,  it  was  for  the  first  time 
discovered  that  Cunningham,  Williams  and  Sneden,  by  N.  HUi 
Jr.,  their  counsel,  had  filed  objections  thereto.  That  a  day  for 
hearing  was  fixed,  at  which  an  argument  by  counsel  on  each  side, 
and  for  several  hours,  was  heard  by  the  commissioners,  and  on 
which  the  opposing  counsel  read  and  filed  an  affidavit,  of  which 
a  copy  was  annexed,  marked  K.  That  during  the  argument, 
rcforcnco  was  frequently  made  to  the  acts  passed  May  9tb,  1837, 
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and  April  10th,  1849 ;  and  N.  Hill,  Jr.,  as  counsel  opposinj^ 
also  stated  that  the  lands  applied  for  were  not  only  lands  re- 
claimed from  the  irater,  and  above  ordinary  high  tides,  but  were 
also  lands  on  whieh  Cunningham,  Williams  and  Sneden  had, 
under  the  act  of  April  10th,  1849,  erected  docks  and  wharves. 
The  counsel  claiming  that  said  lands  had  been  granted  them  by 
said  act.  That  subsequently  and  on  mature  deliberation,  the 
commissioners  adopted  a  resolution  directing  a  patent  to  issue  to 
the  relators,  of  which  a  certified  copy  was  annexed,  i];|^rked  L.  That 
pursuant  thereto,  the  letters  patent  to  the  defendants  were  issu- 
ed. That  they  were  not  issued  through  fraud,  fraudulent  sugges- 
tions or  concealment  of  facts,  or  upon  any  mistake  of  facts ; 
but  on  the  contrary,  were  duly  and  fiiirly  issued  after  ar- 
gument, after  full  and  &ir  statement  of  all  the  facts  relating 
thereto,  .and  after  mature  deliberation  by  the  commissioners. 
That  after  the  patent  was  issued,  Taylor  obtained  from  the  town 
of  Bushwick  a  pretended  conveyance  of  a  piece  of  marsh  or 
sedge  within  saicl  creek,  and  claimed  by  him  to  be  an  island. 
And  also  a  pretended  conveyance  of  the  soil  of  the  creek  in  front 
of  the  defendants'  upland.  That  at  the  time  of  the  grant  to 
the  defendants,  Taylor  had  no  title  or  interest,  and  had  not  now 
any  title  or  interest  to  any  lands  under  the  waters  of  the  said 
creek,  or  at  the  mouth  of  said  creek,  or  fronting  on  said  East  river. 
The  reply  alleged  that  the  resolution  of  the  commissioners, 
dated  October  24th,  1852,  (schedule  B)  was  the  result  of  delib- 
erations while  they  were  sitting  as  a  board ;  and  while  so  sit- 
ting, they  determined  that  patents  should  issue  to  the  relators, 
and  a  resolution  to  that  effect  was  subsequently  drawn  up  and 
approved,  as  evidenced  by  the  signatures  attached,  was  entered 
on  their  minutes  by  their  secretary,  and  afterwards  at  sundry 
meetings  of  the  boards,  made  known  to  and  approved  by  them. 
•  The  plaintiffs  denied  any  knowledge  or  information  sufficient 
to  form  a  belief,  whethl'r  such  resolution  was  or  was  not  adopted 
without  any  report  on  the  titles  of  the  relators  by  the  attorney 
general,  according  to  the  course  and  practice  of  the  commis- 
sioners ;  and  they  frirther  denied,  that  the  letters  patent  to  the 
relators  would  be  in  any  manner  affected  by  such  an  omission. 
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The  plaintiffs  averred  their  belief  that  Governor  Dongan  was 
authorized  to  grant  to  the  town  of  Bushwick  the  lands  men- 
tioned in  the  complaint ;  and  that  the  town  was  seised  of  the 
lands  by  virtue  of  such  grant 

The  cause  was  tried  at  the  Kings  circuit  in  February,  1853, 
before  Judge  Barculo,  without  a  jury.  At  the  close  of  the 
testimony  the  justice  found  and  determined  as  follows :  First 
That  the  letters  patent,  issued  to  the  defendants,  on  the  10  th 
day  of  Febrm^ry,  1851,  were  not  obtained  by  fraudulent  sug- 
gestions, representations,  or  concealment  of  facts.  Secondly. 
That  said  letters  patent  were  issued  in  ignorance  of  material 
facts,  viz :  That  portions  of  the  land  covered  by  the  grant  had 
been  already  occupied  and  improved.  Thirdly.  That  all  that  por- 
tion of  the  lands  conveyed  by  the  letters  patent,  lying  below 
high  water  mark,  was  within  the  city  and  county  of  New  York, 
and  that  no  notice  of  the  application  for  said  letters  patent  was 
given  in  said  county,  as  required  by  the  statute.  Fourthly, 
That  the  lands  granted  by  said  letters  patent,  were  not  adja- 
cent to  the  lands  of  the  defendants,  within  the  true  meaning  of 
the  statute.  Fifthly.  That  the  grant  to  the  defendants  was 
made  upon  incorrect  principles,  in  this,  to  wit ;  that  the  grant 
made  was  not  by  lines  run  at  right  angles  to  the  general  course 
of  the  East  river.  Sixthly.  That  the  grant  to  the  defendants 
covered  portions  of  lands  held  by  others,  under  former  laws  and 
grants.  Seventhly.  That  the  acts  passed  April  22, 1885,  May 
9, 1887,  and  April  10, 1850,  were  all  constitutional  and  valid. 
Eighthly.  That  the  plaintiffs  were  entitled  to  judgment  in  this 
action.  To  all  of  these  decisions,  except  the  first,  the  counsel 
for  the  defendants  excepted. 

O.  Hoffman^  attorney  general,  and  E.  S.  Van  Winkle^  for  the 
plaintiffs.  I.  The  decision  of  the  judge  below  must  be  sustained, 
because  in  truth  and  in  fact  the  letters  ^tent,  issued  to  the  de- 
fendants, were  issued  in  ignorance  of  material  facts.  {Code, 
$483.)  One  material  fact  of  which  the  commissioners  of  the 
land  office  were  ignorant  was  the  fact,  that  portions  of  the  land 
covered  by  the  grant  had  been  already  occupied  and  improved. 
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This  wa8  a  qaestion  of  fact  found  by  the  court  and  will  not  be 
disturbed,  except  where  in  a  like  manner  the  verdict  of  a  jury 
would  be  set  aside,  as  being  contrary  to  the  clear  weight  of  evi- 
dence. Ignorance  on  the  part  of  the  commissioners  of  this  im- 
provement, abundantly  appears  by  the  case.  The  commissioners 
inadvertedly  issued  the  patent  covering  lands  within  the  city  of 
New  York.  This  was  by  mistake.  They  did  not  know  of,  or 
remember,  the  prior  grants  by  the  legislature. 

II.  The  decision  of  the  judge  below  was  correct  for  this  rea- 
son also ;  that  part  of  the  lands  applied  for  were  within  the 
city  and  county  of  New  York,  and  no  notice  of  the  application 
for  said  letters  patent  was  given  in  said  county,  as  required  by 
the  statute.  (1  R.  S.  208,  §  70,  80.)  As  to  the  boundaries  of 
New  York  city  and  county,  see  3  jR.  S.  1st  ed.  p.  2,  3,  or 
4/A  ed.  vol.  1,  p.  2.  This  omission  was  fatal  and  incurable. 
The  commissioners  had  no  jurisdiction.  {Bloom  v.  Burdidc^ 
1  Hill,  130.  Denning  v.  Corwin,  11  Wend.  647.  Sharp 
V.  Speirj  4  Hill,  76.  Sharp  v.  Johnson,  Id.  92.  U.  S.  v.  Wyn- 
gaily  6  id.  16.  Doughty  v.  Hope,  3  Denio,  594,  597.)  It 
makes  no  difference  that  the  judge,  in  his  opinion,  uses  the  word 
^high"  instead  of  "low,"  as  the  court  can  see  by  an  inspection 
of  the  case  that  the  grant  extended  below  low  water  mark. 
Besides,  the  court  can  affirm  the  judgment  of  the  court  below, 
and  assign  the  true  reason. 

III.  The  decbion  of  the  judge  below  was  correct,  because  the 
lands  granted  by  said  letters  patent  are  not  adjacent  to  the  lands 
of  the  defendants  within  the  true  meaning  of  the  statutes. 
{Ad  of  April  10, 1850.  i  1,  Laws  of  1850,  p.  621.)  This 
act  says  no  grant  shall  be  made  to  any  person  other  than  the 
proprietor  of  the  adjacent  lands  ;  and  any  such  grant  that  shall 
be  made  to  any  other  person  shall  be  void.  The  revised 
statutes  use  the  same  language.  (1  R.  S.  208,  i  208,  ii  67, 
77.)  The  word  "  adjacent^'  must  have  a  reasonable  construc- 
tion ;  it  means  adjacent,  in  the  rear  of  the  land  granted.  As 
this  grant,  in  some  part  of  it  at  least,  was  made  to  others 
than  the  owners  of  the  adjacent  lands,  it  is  void.  With  respect 
to  Taylor's  land,  no  part  of  the  grant  is  good.    With  respect 
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to  Dubois  and  Hunt,  the  greater  part  of  the  grant  is  void 
The  grant  is  indivisible  in  this  point  of  view ;  and,  if  any  part 
of  it  is  void,  the  whole  is  void. 

lY.  The  grant  to  the  defendants  the  judge  held  to  be  void  for 
this  good  reason  also ;  that  it  was  made  on  incorrect  principles, 
not  being  made  by  lines  run  at  right  angles  to  the  general 
course  of  the  East  river.  {See  Angell  on  Water  Courses^  AUur 
vium,  48  to  62.    Angell  on  Tide  Waters,  title  Wharves.) 

y.  The  grant  to  the  defendants  covers  portions  of  lands  held 
by  others  under  former  laws  and  grants,  and  the  decision  of  the 
judge  was  therefore  correct.  {See  act  of  April  22, 1836,  Laws 
of  1835,  p.  123.  See  act  of  May  9,  1837,  Laws  of  1837, 
p,  407.     See  maps.  Ghrant  v.  Lawtan,  10  John.  23.) 

VI.  The  acts  of  April  22, 1835,  and  May  9, 1837,  are  consti- 
tutional and  valid.  The  objection  to  the  constitutionality  of 
these  acts  is  based  on  the  9th  section  of  the  7th  article  of  the 
constitution  of  1822,  and  on  the  9th  section  of  the  first  article 
of  the  constitution  of  1846,  which  declare  that  the  assent  of  two- 
thirds  of  the  members  elected  to  each  branch  of  the  legislature 
shall  be  requisite  to  every  bill  appropriating  the  public  moneys 
or  property  for  local  or  private  purposes.  The  prior  constitu- 
tion contained  no  such  clause.  That  acts  similar  to  the  two  in 
question  have  not  been  considered  as  falling  within  this  restric* 
tion,  is  evident  by  the  course  of  the  legislature  ever  since  1822^ 
in  not  requiring  a  two-third  vote.  These  grants,  whether  made 
by  the  legislature  or  the  commissioners  of  the  land  office,  are 
made  upon  public  grounds,  viz :  to  promote  the  commerce  of  the 
state.  {Act  of  April  6, 1813, 1  R.  L.  292,  §  4.  A<^  of  April 
14, 1815,  p.  201.  1  R.  S.  208,  §  67.  Act  of  1836,  ch.  232, 
p.  276.)  A  uniform  course  of  action  involving  the  right  to  an 
exercise  of  an  important  power  by  the  state  government  for  half 
a  century  nearly,  and  this  without  question,  is  no  unsatisfaetoty 
evidence  that  the  power  is  rightly  exercised.  {Brisco  v.  Bank 
of  Com.  of  Kentucky,  11  Peters,  267.)  Again,  there  is  nothing 
inconsistent  in  the  passage  of  such  acts  by  a  bare  majority,  with 
the  constitutional  provision  requiring  two-thirds  to  the  passage 
of  .acts  appropriating  public  property  for  private  purposes. 
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Docks  and  wharves  are  public  objects,  although  private  individ- 
uals may  reap  advantages  from  thera.  So  as  to  mills.  States 
will  exercise  their  right  of  eminent  domain  in  favor  of  mills  built 
and  owned  by  private  individuals,  on  the  ground  of  public  neces- 
sity or  advantage.  (See  Angell  on  Water  Courses,  p.  517, 
i  487.)  It  is  a  sale  of  a  right  for  a  consideration.  So  as  to 
public  roads,  ferries,  rail  roads,  &c.  (2  KenVs  Com,  5th  ed, 
338,  340,  note.  See  Const,  art.  1,  §  6.)  Bee/cman  v.  Sara- 
toga and  Sche.  R.  R.  Co.  3  Paige,  45.  Bloodgoodr.  Mohawk 
and  Hudson  R.  R.  Co.,  14  Wend.  54 ;  &  &  18  id.  13,  21,  23, 
78.)  It  is  settled  that  under  the  constitution  the  legislature 
cannot  take  the  property  of  one  person  and  transfer  it  to  an- 
other, even  for  a  full  compensation,  when  the  public  interest  will 
not  be  promoted  thereby.  {Beekman  v.  Sar.  and  Schefi.  R.  R. 
Co.,  8  Paige,  45.  Matter  of  Albany  street,  11  Wend^  149. 
Varick  v.  Smith,  5  Paige,  137.  Matter  of  John  and  Chenry 
streets,19  Wend.  659.  Taylor  v.  Porter,  4  Hill,  140.)  They 
may  take  only  for  public  purposes.  This  supports  all  laws  for  fer- 
ries, rail  roads  &c.,  and  docks.  In  Drake  v.  Hudson  R.  R.  R.  Co.,, 
(7  Barb.  508,)  it  is  decided  if  the  fee  of  the  street  be  in  the  ad- 
joining owners  subject  to  the  public  easement,  the  locating  and 
use  of  a  rail  road  track  in  the  street  is  at  most  an  injury  to,  and 
not  a  taking  of  private  property  within  the  constitutional  provis- 
ion. {See  Const,  art.  7,  §  7.)  An  act  providing  for  the  taking 
of  state  lands  contiguous  to  the  salt  springs,  for  the  purpose  of 
constructing  a  rail  road,  is  not  a  sale  and  disposition  of  them, 
within  the  prohibition  of  that  section.  {Parmelee  v.  Oswego 
and  Syracuse  R.  R.  Co.,  7  Barb.  599,  623.)  But  the  act  of 
April,  1850,  is  unconstitutional  and  void. 

S.  Beardsley  and  Henry  Hilton,  for  the  defendants.  I.  The 
letters  patent  to  the  defendants  were  not  obtained  by  any  fraud- 
ulent suggestions,  representations  or  concealment  of  fiicts. 

II.  Said  letters  patent  were  not  issued  in  ignorance  of  any 
material  fact.  {C^de,  1851, }  433,  sub.  2.)  (1.)  We  insist  that 
no  part  of  the  land  covered  by  said  letters  patent  had  been  pre- 
viously "  occupied  and  improved."    (2.)  But  if  one  of  the  lines 
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of  said  patent  crosses  a  corner  of  the  wharf  erected  by  the  plain- 
tiff Dubois,  under  the  act  of  183T,  the  fact  is  not  material,  and 
furnishes  no  ground  for  canceling  said  patent.  (8.)  We  also 
insist  that  no  part  of  the  lands  embraced  in  this  patent  lie  within 
the  city  and  county  of  New  York,  and  therefore  no  notice  of  the 
application  for  said  grant  was  required  to  be  given  in  New  York. 
(8  ie.  &  2, 121, 18,  §  4,  7.  Lawsl8S5,p.l2S,i5.  /rf.1887, 
p.407,  §1.  /d.l849,p.  434,  §4.  /rf.  1850,  p.  621.  Stryker 
V.  Mayor  ^c.  of  N.  Y.,  19  John.  179.  Udall  v.  The  Trustees  of 
Brooklyn^  Id.  175.  The  People  v.  Lambiery  5  Denio,  9.  £».  of 
1835,  p.  276.  1  R.  S.  208,  i  70.)  1  R.  S.  (4th  ed.)  461,  con- 
tains  all  the  amendments  to  the  original  powers  of  commissioners 
of  the  land  office.  {Palmer  v.  Hicks,  6  John.  133.)  (4.)  Even 
if  part  of  the  lands  patented  are  within  the  city  of  New  York, 
the  patent  is  not  void,  although  notice  was  not  published  there. 
Notice  was  given  in  Kings,  where  most  of  the  lands  lie ;  the 
commissioners  of  the  land  office,  therefore,  clearly  had  jurisdic- 
tion to  that  extent,  and  so  &r  there  is  no  pretense  of  irregular- 
ity. To  that  extent  the  patent  is  certainly  valid.  But  if  no 
notice  had  been  given  any  where,  that  would  not^make  the  patent 
void ;  the  commissioners  had  jurisdiction  to  direct  a  grant,  and 
the 'governor  to  make  it,  and  the  want  of  notice  is  at  best  but  an 
irregularity.  The  statute  is  directory.  {In  the  matter  of  Mi. 
Morris  Square,  2  HUl,  14,  28;  8  Bl.  78.  The  Duke,  ^c.  r. 
Clark,  8  Taunt.  608.  Striker  y.  Kelly,  7  HUl,  9, 24  2  Demo, 
323,  831.  Wiggin  v.  The  Mayor  of  N.  Y.,  9  Paige,  16,  24.) 
(5.)  The  question  of  due  notice,  if  material  to  the  validity  of  a 
patent,  is  for  the  commissioners  to  decide ;  and  here  they  decided 
that  due  notice  had  been  given.  {Gnllatianv.  Cunningham,  8 
Cowen,  870,  369,  Harman  v.  Brotherson,  1  Denio,  537.) 
(6.)  We  also  insist  that  the  lands  granted  were,  within  the  true 
meaning  of  the  statute,  adjacent  to  the  lands  of  the  defendants, 
although  as  this  objection  is  not  made  in  the  complaint,  we  sup- 
pose it  cannot  be  made  here.  (1  R.  S.  208,  §  67.  Laws  1885, 
p.  276.  Id.  1850,  p.  621.  KeUey  v.  Western,  2  Comst.  500.) 
(7.)  The  fact  that  said  patent  covers  portions  of  land  which  the 
acts  of  1835  and  1837  assumed  to  authorize  others  to  occupy, 
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furnishes  no  gronnd  for  annulling  said  patent.  {Laws  of  1835, 
p.  123.  Id,  1837,  p.  407.)  Neither  of  these  acts  is  shown,  by 
the  certificates  of  presiding  officers  of  the  senate  and  assembly, 
or  in  any  other  way,  to  have  been  passed  by  a  two-third  vote :  it 
must,  therefore,  be  taken  that  they  were  passed  by  majority 
votes  only.  (1 22.  iS.  156, 5  3.  Laws  1842,  p.  392.)  But  they 
were  acts  which  assumed  to  appropriate  the  public  property  for 
local  and  private  purposes,  and,  not  being  passed  by  two-thirds 
of  the  members  elected  to  each  house,  were  invalid.  {Const,  of 
1821.  art.  7,  §  9.  1  R.  S.  53.)  If  these  acts  could  be  regarded 
as  mere  licenses  to  use  the  lands  under  water  therein  designated, 
they  are  in  their  nature  revocable,  and,  as  to  the  lands  granted 
to  the  defendants,  said  licenses  were  revoked  by  said  letters 
patent.  When  said  act  of  1835  was  passed,  the  commissioners 
of  the  land  office  were  not  authorized  to  grant  any  lands  under 
the  waters  surrounding  Long  Island.  (1  jR.  &  209,  §§  67-69.) 
But  they  were  subsequently  authorized  to  make  such  grants,  and 
when  they  made  the  grant  to  these  defendants  it  operated  as  a 
revocation  of  the  prior  licenses  under  the  acts  of  1835  and  1837. 
{Laws  0/1835,  p.  276.  Act  of  May  6, 1835.  Id.  1850,  p.  621. 
Bundle  v.  Delaware  ^  Ear.  Canal  Co.  14  How.  R.  80.)  If 
the  patent  to  the  defendants  covered  some  lands  already  granted 
by  the  state,  (fee.  that  would  not  avoid  the  patent  in  toto ;  it 
might  be  valid  as  to  the  land  not  previously  granted,  (fee.  though 
invalid  as  to  the  residue.  {Danforth  v.  Wear^  9  Wheat.  673. 
Patterson  v.  Jenks^  2  Peters^  235.  Winn  v.  Patterson^  9  id. 
663.)  It  was  not  shown  on  the  trial  that  said  letters  patent  were 
made  in  ignorance  of  the  acts  of  1835  and  1837. 

III.  The  principle  that  the  patent  should  be  bounded  by  lines 
at  right  angles  with  the  permanent  water  line  in  front,  and  not 
at  right  angles  with  the  general  course  of  the  East  river,  was 
correct.  But  the  objection,  as  stated  by  his  honor  the  judge, 
was  not  made  in  the  complaint,  and  therefore  cannot  be  made 
here.  (LaK>*o/1845,p.l23,  276.  /rf.  1837,  p.  407.  /rf.1849, 
p.  434.    Id.  1850,  p.  621.    1  R.  S.  208.  h  67.) 

rV.  Improper  evidence  was  received  by  the  judge. 
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y.  Ko  ground  for  vacating  said  letters  patent  iraa  shown,  and 
there  should  be  judgment  for  the  defendants,  or  a  new  trial 

By  the  Courts  S.  B.  Strong,  J.  The  patent  to  the  defend- 
ants is  for  lands  covered  with  water  in  Bushwick  creek,  adjacent 
to  their  upland  on  the  northerly  side  of  it,  and  extending  in 
£ront  of  the  creek,  into  the  East  river,  to  the  permanent  water 
line  of  Greenpoint,  established  in  1849.  The  principal  objeo- 
tions  to  the  patent  which  I  deem  it  necessary  to  consider,  are 
that  the  lands  in  the  creek  were  private  property,  and  that  the 
commissioners  of  the  land  office  transcended  the  power  conferred 
upon  them  by  the  statute  in  extending  the  grant  to  lands  in  the 
East  river. 

The  plaintiffs  allege  that  the  lands  in  Bushwick  creek  were 
granted  to  the  inhabitants  of  the  town  of  Bushwick  under  the 
patent  from  Governor  Dongan,  dated  in  February,  1687,  and 
that  they  were  subsequently  conveyed  by  the  proper  officers  of 
that  town  to  the  plaintiff  Taylor.  The  defendants  contend 
that  the  colonial  governor  had  no  power  to  make  a  valid  grant 
of  land  covered  by  navigable  waters.  As  the  tide  ebbs  and 
flows  in  the  creek,  it  must  be  considered  as  navigable,  within 
the  technical  meaning  of  that  term.  The  question  as  to  the 
validity  of  such  grants  has  been  discussed  before  this  court  in 
several  cases,  and  they  have  been  uniformly  sustained.  (Gould 
V.  JameSy  6  Cowerij  369.  Rogers  v.  JtmeSj  1  Wend.  237.) 
The  argument  against  the  power,  in  Rogers  v.  Jones^  was  very 
elaborate  and  able,  and  the  case  was  well  considered.  The 
patent  was  issued  by  Governor  Andros  to  the  inhabitants  of 
the  town  of  Oysterbay,  and  the  operative  words,  and  the  descrip*- 
tion  of  the  subjects  granted,  corresponded  with  the  phraseology 
of  the  patent  to  the  town  of  Bushwick.  The  court  recognize 
the  principle,  that  the  king  of  Enghind  was  originally  the  pro- 
prietor of  the  soil  under  navigable  waters ;  that  his  title  extend- 
ed to  the  province  of  New  York  ;  that  he  had  power  to  grant 
such  title  to  a  subject ;  that  the  power  was  delegated  to  the 
colonial  governor,  as  the  immediate  representative  of  his  sover- 
eign ;  and  that  the  patent  in  that  case  constituted  the  lands 
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under  the  water  of  the  bay  the  property  of  the  town.  That 
ease  has  been  acquiesced  in  and  considered  as  settling  the  law 
from  the  time  when  it  was  decided,  (August,  1828,)  to  the 
present  day.  It  is  of  very  extensiye  application  on  Long  Island, 
and  to  repudiate  its  authority  now  would  invalidate  numerous 
titles  acquired  under  its  sanction,  and  cause  great  confusion  and 
some  hardship.  In  the  case  under  consideration  the  exterior 
lines  included  the  whole  of  Bushwick  creek.  The  boundary  line 
from  the  interior  strikes  the  East  river  at  a  point  some  distance 
south  from  the  creek,  and  it  then  "runs  along  the  river  to 
the  Norman's  [Bushwick]  creek,  &nd  further  the  Norman's  cor- 
ner and  David  Yeokin's  comer,  stretching  by  the  East  river 
along  to  the  comer  of  Maspeth  Hills,"  [Newtown  creek.]  It 
grants  to  the  persons  named,  the  then  ^  freeholders  and  inhabi- 
tants of  the  town,  and  their  heirs,  survivors  and  assigns,"  the 
entire  tract  of  land  described,  with  all  and  singular  the  creeks^ 
harbors,  rivers,  rivulets,  runs,  brooks  and  streams  within  the 
described  limits.  The  terms  used  were  broad  enough  to  pass 
the  title  to  the  lands  covered  with  water  in  Bushwick  creek. 

The  patentees  named  had  undoubtedly  the  capacity  to  take 
the  title  in  their  own  right.  The  object  of  the  patent,  however, 
was  to  confer  the  estate  upon  the  town.  That  was  not  incor- 
porated in  direct  tesms.  But  the  conveyance  of  lands  by  the 
sovereign  authority  invests  the  grantees  with  the  requisite 
power  to  take  and  hold  them.  If  it  is  to  a  body  of  men 
under  a  general  description  it  creates  at  least  a  quasi  corpora- 
tion. (Cfoodell  V.  JcLckson^  20  John.  706.  Johnson  v.  Lervey^ 
5  Coweny  397.  North  Hempstead  y.  Hempstead^  2  Wend.  109.) 
The  case  last  cited  was  decided  by  the  court  for  the  correction 
of  errors,  and  is  conclusive  as  to  the  capacity  of  the  patentees  to 
take  the  title.  In  that  case  Chief  Justice  Savage,  who  gave  the 
only  written  opinion,  said  ^  The  tmth  no  doubt  is  that  towns  are 
corporations  in  a  certain  degree,  and  so  far  as  corporate  powers 
are  granted  or  are  incidental  to  express  grants,  towns  possess  such 
powers ;  and  particularly  in  the  case  now  under  consideration, 
it  seems  to  me  that  corporate  powers  to  the  extent  expressed 
were  intended  to  be  conferred."    An  act  passed  by  the  colonial 
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legislature  in  1691,  confirmed  the  patents  and  grants  previously 
made  to  the  towns  in  the  province,  and  gave  to  them  the  capac- 
ity to  take,  hold  and  convey  real  estate,  if  they  had  it  not  before. 

I  am  satisfied  that  the  patent  from  Governor  Dongan  and  the 
prior  grants  which  it  recites  and  confirms,  vested  in  the  town 
of  Bushwick,  as  a  corporation,  the  title  to  the  land  under  water 
in  Bushwick  creek,  comprehended  in  the  grant  from  the  com- 
missioners of  the  land  office  to  the  defendants,  and  that  so  far 
that  grant  is  void.  The  acts  of  our  legislature  authorizing  the 
grants  of  land  under  navigable  waters  in  and  around  Long 
Island,  (1  jR,  S.  208,  and  Statutes  of  1850,  ch.  283,  p.  621,) 
can  refer  only  to  public  property.  They  welre  not  designed  to, 
nor  could  they,  confer  the  power  to  grant  the  lands  of  individ- 
uals or  corporations  to  others,  and  particularly  without  compensa- 
tion. It  is  not  to  be  supposed  that  the  commssioners  would 
have  made  the  grant  if  they  had  known  that  the  land  belonged 
to  the  town ;  and  it  is  plainly  inferrible  that  the  letters  patent 
to  the  defendants  were  issued  through  mistake,  and  in  ignorance 
of  a  material  fact,  and  that  is  a  valid  cause  for  annulling  them 
at  least  to  the  extent  of  the  mistake.  The  grant  to  the  defend- 
ants did  not  of  itself  constitute  them  adverse  holders  of  the 
land,  so  as  to  avoid  the  subsequent  grant  to  Taylor.  In  the 
absence  of  any  possessory  acts,  and  none  such  were  proved,  the 
possession  follows  the  title.  I  see  no  objection  to  the  convey- 
ance to  Taylor  of  the  land  in  Bushwick  creek,  although  it  is  not 
necessary  to  pass  upon  the  validity  of  his  claim,  as  the  grant 
to  the  defendants  would  be  void  whether  the  title  is  in  him  or 
in  the  town. 

Then  as  the  grant  to  the  defendants  of  the  lands  under  water 
in  the  East  river.  The  act  of  April  10th,  1860,  i  13,(a)  prohib- 
its a  grant  to  any  person  other  than  the  proprietor  of  the  adjar 
cent  land,  and  declares  that  any  such  grant  made  to  any  other 
person  shall  be  void.  The  interpretations  given  to  the  word 
"  adjacent,"  by  Walker,  "  are  lying  close,"  "  bordering  upon 
something."  The  legislature  evidently  intended  to  restrict  the 
grant  to  the  owners  of  the  lands  bordering  upon,  or  adjoining, 
(a)  LawB  of  1850,  p.  621. 
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the  water  covering  the  subject  of  the  proposed  patent.  In  no 
other  way  can  the  privileges  reserved  to  each  proprietor,  of  hold- 
ing his  land  adjoining  navigable  waters  free  from  obstructions 
by  others,  and  of  obtaining  a  patent  for  the  adjacent  land,  should 
any  be  issued,  be  maintained.  Possibly  (acc-ording  to  some  late 
decisions)  the  legislature  might  have  authorized  such  grants  to 
other  than  the  riparian  proprietors.  But  it  has  not  done  that,  and 
so  long  as  the  statute  exits  these  privileges  must  continue.  K  the 
patentee  must  be  confined  to  the  land  opposite  to  his  own,  the 
lateral  limits  must  be  perpendicular  to  the  shore,  not  to  so  much 
of  it  only  as  adjoins  the  subject  of  the  grant,  but  to  its  general 
course ;  otherwise  where  the  shore  is  irregular  and  crooked,  the 
grants  to  which  adjoining  owners  would  be  entitled  (should  any 
be  )nade)  might  conflict  with  each  other,  and  there  would  be 
no  principle  upon  which  the  controversies  could  be  settled. 
There  might,  it  is  true,  be  some  difficulty  in  ascertaining  the 
course  of  the  shore  of  a  river  or  the  ocean,  unless  the  doctrine 
should  be  limited,  but  there  is  no  other  rule  which  would  do 
justice  to  all  parties  ;  and  although  it  may  at  times  be  of  diffi- 
cult application,  it  must  be  sustained. 

It  appears  from  the  maps  produced  by  both  parties  that  the 
defendants'  land  comes  to  a  point,  on  the  East  river.  It  has  no 
extent  adjacent  to  th^  water.  According  to  the  principle  which 
I  conceive  to  be  applicable  to  such  cases,  they  cannot  be  entitled 
to  a  patent  for  any  thing  but  a  perpendicular  line  into  the  river. 
Confessedly,  the  land  at  the  outlet  of  the  creek  was  not  theirs, 
and  their  land  on  the  margin  of  the  creek  was  not  "  adjacent" 
to  the  East  river,  at  least  in  the  statutory  sense  of  the  term. 
The  latter  objection  is  not  specified  in  the  complaint,  and  prob- 
ably if  standing  alone,  it  could  not  have  prevailed,  at  least  with- 
out an  amendment.  But  the  title  resulting  from  the  Dongan 
patent,  is  distinctly  stated  and  urged  as  an  objection  to  the  grant 
to  the  defendants,  and  that  presents  an  insuperable  supervening 
obstacle. 

A  considerable  portion  of  the  land  included  in  the  patent  to 
the  defendants  is  below  low  water  mark  in  the  East  inver.  That 
is  in  the  county  of  New  York,  as  tho  boundai*y  of  that  county 
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contiguous  to  Long  Island  is  at  low  water  mark.  The  revised 
statutes  require  that  an  applicant  for  a  grant  of  land  underwa- 
ter shall  previous  to  his  application  publish  six  weeks'  notice  of 
it  in  a  newspaper  printed  iji  the  county  in  which  the  land  is 
situated.  The  defendants  did  not  publish  any  notice  of  their 
application  in  a  newspaper  printed  in  the  county  of  New  York. 
So  far  as  relates  to  the  land  situated  in  that  county,  the  defend- 
ants failed  to  comply  with  a  positive  requisition  of  the  statute. 
There  is  also  a  serious  difficulty  with  the  notice  which  they  pub- 
lished in  the  county  of  Kings.  It  is  for  a  different  tract  of  land 
from  that  described  in  their  patent.  In  the  notice  the  land  is 
bounded  by  Unes  in  a  perpendicular  direction  to  the  general 
course  of  the  East  river,  the  northerly  boundary  running  north 
eighty-two  degrees  west,  and  the  southerly  boundary  running 
south  eighty-two  degrees  east :  whereas  in  the  patent  those  lines 
are  described  as  running  perpendicular  to  the  permanent  north 
line  of  Green  Point,  and  north  eighty-six  degrees  west,  and  the 
other  south  eighty-six  degrees  east.  The  patent  is  for  land  less 
extensive  than  that  described  in  the  notice ;  but  whether  it  in- 
cludes any  lands  beyond  the  limits  specified  in  the  notice,  does 
not  distinctly  appear.  Probably  it  does  at  the  southwest  corner 
on  the  water  line.  The  patent  might  be  valid  if  for  land  only 
described  in  the  notice,  although  of  less  e^^nt ;  but  it  would  be 
otherwise  if  for  land  not  included  in  the  description  in  the  notice, 
at  least  to  the  extent  of  the  excess. 

The  counsel  for  the  defendants  contended,  on  the  argument, 
that  the  provisions  of  the  statute  relative  to  the  notice,  were 
merely  directory.  Statutory  requisitions  are  deemed  directory 
only  when  they  relate  to  some  immaterial  matter,  where  a 
compliance  is  a  matter  of  convenience  rather  than  of  substance. 
In  general,  when  a  power  to  affect  property  is  conferred  upon 
those  who  have  no  personal  interest  in  it,  such  power  can  be  ex- 
ercised only  in  the  manner  and  under  the  circumstances  specified 
in  the  instrument  creating  it.  It  must  be  strictly  pursued. 
The  commissioners  of  the  land  office  have  no  authority  to  make 
grants  of  land  under  water,  except  what  is  conferred  upon 
them  by  the  statutes.    Their  jurisdiction  is  limited,  not  perhaps 
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in  the  extent  of  the  lands,  but  in  the  cases  in  which  it  can  be 
exercised.  The  statute  supposes  that  there  may  be  objections 
to  the  application  by  the  public  or  by  individuals,  and  therefore 
very  properly  provides  that  preliminary  notices  shall  be  given. 
If  such  notices  are  requisite,  there  is  a  strong  reason  why  they 
should  be  published  in  the  manner  specified  in  the  statutes.  That 
is  reasonably  supposed  to  be  the  most  effectual  for  the  designed 
purpose,  and  neither  public  ofiicers  nor  individuals  can  be  ex- 
pected to  look  any  further.  I  conceive  that  such  preliminary 
notice  as  the  statute  directs  is  absolutely  necessary  to  confer 
jurisdiction  of  any  particular  case  on  the  commissioners,  and 
that  without  it  any  grant  by  them  would  be  void.  The  omission 
is  by  the  party  making  the  application,  and  not  as  in  most  of 
the  instances  where  statutory  provisions  have  been  deemed 
simply  directory  by  public  officers ;  and  there  can  be  no  hard- 
ship in  requiring  one  claiming  under  a  statute,  to  conform  to  its 
directions,  and  particularly  when  the  interests  of  others,  such  as 
contesting  claimants  or  the  owners  of  adjoining  lands,  may  be 
seriously  affected.   * 

Although  the  limits  of  the  county  of  New  York  extend  to 
low  water  mark  on  Long  Island,  the  corporation  of  the  city  has 
no  title  to  the  land  under  the  water  adjoining  the  shores  of  the 
island.  Neither  the  patents  to  the  city  nor  the  statute  dividing 
the  state  into  counties,  confer  any  title  to  such  lands.  The  stat- 
ute confers  political  jurisdiction  upon  the  county,  but  not  the 
property  of  the  state  in  its  sovereign  capacity.  That  remams 
in  the  people.  The  territorial  objection  to  the  grant  to  the  de- 
fendants is  not  that  it  interferes  with  the  rights  of  property  of 
the  city  or  county  of  New  York,  but  it  is  applicable  only  to  the 
sufficiency  of  the  notice.  -^ 

Other  questions  of  much  importance  were  discussed  on  the 
argument,  but  it  is  not  necessary  to  consider  them.  I  am  satis- 
fied that  the  decisions  of  the  learned  judge  on  the  points  which 
I  have  discussed  were  right.  They  are  sufficient  to  support  his 
judgment,  and  it  should  be  affirmed. 

[Kings  General  Term,  Janoaiy  2,  1866.     ST.  B.  Strang,  Bootevdi  and 

HffW,  JOfltiOM.] 
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19  M9    Previous  to  the  code,  the  law  gave  no  right  of  action  to  an  owner  of  land  out  of 

possession,  for  injuries  to  the  land ;  and  it  gives  none  now.    The  code  has  not 

changed  the  rule,  or  given  a  right  of  action,  where  none  existed  before. 
Although  the  owner  of  land,  who  is  not  in  possession,  may  maintain  an  action 
for  the  value  of  trees,  after  the  same  have  been  severed  from  the  freehold, 
against  any  one  but  those  who  have  severed  the  trees,  yet  where  the  action  is 
against  persons  who  are  in  the  actual  possession  of  the  land,  claiming  the  same 
under  a  deed,  and  the  complaint  alleges  that  the  defendants  wrongfully  enter- 
ed upon  the  plaintifTs  land,  and  felled  the  trees  and  timber  standing  thereon, 
and  burned  the  same  into  coal,  and  converted  the  coal  to  their  own  use;  the 
two  causes  of  action  are  improperly  joined,  and  the  plaintiff  cannot  recover. 


M 


OTION  by  the  plaintiff,  for  a  new  trial,  upon  exceptions 
taken  at  the  circuit.  The  plaintiff  was  nonsuited  on  the  trial* 


Geo.  W.  Paine,  for  the  plaintiff. 
J.  F.  Barnard,  for  the  defendants. 

By  the  Court,  S.  B.  Strong,  J.  The  complaint  contains 
but  one  count.  It  sets  forth  that  the  defendants  wrongfully 
entered  upon  the  plaintiff's  land,  felled  the  trees  and  timber  stand- 
ing and  growing  thereon,  burned  the  same  into  coal,  and  converted 
such  coal  to  their  own  use.  Confessedly,  the  land  was  in  the 
actual  possession  of  the  defendants,  who  claimed  it  under  a  deed 
executed  about  seventeen  years  before  the  perpetration  of  the 
alleged  wrongs.  The  charges  for  a  wrongful  entry  and  felling 
the  wood  and  timber  were  for  injuries  to  the  land ;  and  at  com- 
mon law  could  not  have  been  sustained,  except  by  the  possessor. 
The  plaintiff's  counsel  contended,  on  the  argument,  that  the 
code  of  procedure  had  thanged  the  rule,  and  that  as  there  was 
clearly  a  wrong,  there  might  be  a  direct  redress  without  resort- 
ing to  the  pre-existing  circuitous  remedies.  Undoubtedly  the 
code  has  essentially  changed  the  remedy ;  but  it  has  not  given 
a  right  of  action  where  none  existed  before.  At  common  law 
there  was  no  right  of  action,  for  injuries  to  land,  by  an 
owner  out  of  possession.  If  he  had  partially  parted  with  the 
possession,  and  reserved  some  possessory  rights,  he  could  then 
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snstaia  an  action  for  their  invasion.  And  80,  too,  one  wrongfully 
diBpossessed  might,  on  beiog  reinstated,  recover  for  interme- 
diate injuries ;  but  that  was  on  the  principle  that  the  restored 
possession  related  back  to  the  time  of  the  actual  ouster.  These 
exceptions,  if  they  can  be  so  considered,  do  not  weaken,  but 
rather  confirm,  the  general  rule.  As  the  law  gave  no  right  of 
action  to  an  owner  out  of  the  possession  of  land,  for  injuries  to  it, 
previous  to  the  adoption  of  the  code,  it  gives  none  now.  The 
code  does  not  constitute  any  new  cause  of  action. 

The  plaintiff's  counsel  further  contended  that  the  wood  and 
timber,  after  it  had  been  severed,  became  the  personal  property 
of  the  plaintiff ;  that  it  was  then  constructively  in  his  possess- 
ion, and  he  could  maintain  an  action  for  its  subsequent  conver- 
sion. Probably  he  could  have  recovered  against  any  one  but 
those  who  had  severed  the  trees  from  the  freehold.  But  the 
action  is  against  them,  and  the  complaint  alleges  a  single  griev- 
ance, commencing  with  the  entry  upon  the  land  and  the  pros- 
tration of  the  trees,  and  ending  with  their  transmutation  into 
coal,  and  conversion  to  the  defendanW  use.  When  there  is  but 
one  complaint,  and  the  transactions  are  continuous,  the  conse- 
quential acts  are  characterized  by  the  primary  and  principal 
transaction,  and  they  cannot  be  severed  so  as  to  give  separate 
actions,  governed  by  discrepant  principles.  In  the  case  of 
Schermerham  v.  Buell^  (4  Denioy  424,)  cited  by  the  plaintiff's 
counsel.  Chief  Justice  Bronson  draws  a  distinction  between 
cases  by  owners  of  land  out  of  possession  wl^re  there  is  a  con- 
tinuous agency,  and  where  a  considerable  time  elapses  between 
the  prostration  of  the  wood  and  its  conversion,  and  supposes 
that  an  action  of  trespass  might  be  sustained  in  the  latter  case, 
but  not  in  the  former. 

In  this  case,  the  plaintiff  has  united  the  causes  of  action,  and 
we  cannot  sever  what  he  has  thus  joined  together.  The  major 
cause  of  action  fails,  and  the  minor  must  &il  with  it 

The  plsdntiff  was  rightly  nonsuited,  and  the  judgment  should 
be  affirmed. 

[Kings  Geveral  Tcbm,  January  2,  1866.  S.  B.  Stromg,  BodnM  and 
Dean^  JuatioeB.] 
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0.,  the  last  indoraee  of  a  prominory  note,  obtained  a  judgment  against  tiie  maken 
and  indonen.  An  ezecotion  waa  issaed,  and  after  the  same  had  been  leyied  npon 
penonal  property  <^  the  maken,  sufficient  to  satisfy  the  judgment,  (or  if  the  levy 
waa  insufficient  it  was  the  fbult  of  the  sheriff,  and  he  had  become  responsible  for 
the  debt,)  P.  the  thutl  indorser,  paid  the  judgment,  with  the  understanding  and 
upon  the  agreement  that  it  should  not  be  canceled,  but  that  it  should  be  assign- 
ed to  him,  and  enforced  against  the  makers  and  prior  indoFsors,  for  his  benefit 
In  an  action  by  P.,  against  the  other  parties  to  the  note,  praying  that  O.  might 
be  decreed  to  assign  tho  judgment  to  him,  and  that  P.  might  have  leave  to 
issue  executions  thereon  against  the  property  of  the  makers  and  prior  indors- 
ers,  the  same  as  though  no  execution  had  been  issued ;  it  wot  held  that  P., 
having  by  his  interference,  released  the  lien  under  the  levy,  or  the  respooa- 
bility  <^  the  sheriff,  either  of  which  would,  if  enforced,  have  relieved  the 
prior  indorsers,  it  would  be  inequitable  to  make  those  indorsees,  or  their  prop- 
erty, liable  to  him  for  the  debt    The  relief  asked  fbr,  was  accordingly  denied. 

MOTION  by  the  plaintiff  for  a  new  trial,  upon  exceptions 
taken  at  the  trial.  The  complamt  alleged  the  following 
facts.  On  the  ninth  day  of  September,  1851,  a  judgment  was 
entered  in  the  supreme  court,  in  favor  of  the  defendant  Levi 
Onderdonk,  against  the  defendants  William  Hunt,  Samuel  Car- 
penter, Joseph  D.  Hunt,  Daniel  Carpenter,  Henry  PerLee  and 
William  Dodge,  for  $2050.42.  The  judgment  was  obtained  on 
a  note  executed  by  said  William  Hunt  and  Samuel  Carpenter, 
as  makers,  and  the  other  persons  as  indorsers,  they  indorsing 
the  same  in  the  order  of  their  names  as  aboye.  Said  note  was 
for  the  benefit  of  flfedd  William  Hunt  and  Samuel  Carpenter. 
On  the  14th  of  September,  1851,  an  execution  was  issued  on 
said  judgment,  against  the  defendants  in  said  judgment,  and  on 
the  15th  day  of  November,  1851,  the  amount  of  the  judgment 
was  paid  by  Henry  PerLee,  with  the  understanding  and  agree- 
ment that  sud  judgment  should  not  be  canceled,  but  that  the 
same  should  be  held  for  and  assigned  for  the  benefit  of  said 
Henry  PerLee  against  the  makers  and  prior  indorsers.  That 
on  or  about  the  17th  day  of  March,  1852,  Henry  PerLee  called 
by  his  agent,  upon  Levi  Onderdonk  to  assign  said  judgment  for 
the  benefit  o(  said  Henry  PerLee,  the  latter  offering  to  pay  the 
expense  of  said  assignment,  and  Onderdonk  refused.    That  the 
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defendants  William  Hunt  and  Samuel  Carpenter,  became  insol* 
vent  in  the  &11  of  1851,  and  also  the  said  Joseph  D.  Hunt  and 
Daniel  Carpenter,  and  that  Daniel  Carpenter,  in  the  month  of 
September  or  October,  1851,  by  a  yolontary  assignment  trans* 
ferred  all  his  property  to  the  defendants  Abraham  Bockee  and 
Bobert  Hoag,  for  the  benefit  of  his  creditors ;  and  that  said 
assignment  embraced  lands  upon  which  said  judgment  was 
a  lien.  That  said  judgment  has  not  been  canceled  or  the 
execution  returned;  that  Henry  PerLee,  by  an  assignment 
made  for  the  benefit  of  his  creditors,  on  the  24th  day  of  Au* 
gust,  1852,  assigned  to  the  plaintiff  all  his  right  in  said  judg^ 
ment.  The  plaintiff  prayed  judgment  that  Onderdonk  might 
assign  said  judgment  to  him,  and  that  the  plaintiff  might  issue 
execution  or  executions  on  said  judgment,  against  the  personal 
property  of  the  defendants  William  Hunt,  Samuel  Carpenter, 
Joseph  D.  Hunt  and  Daniel  Carpenter,  and  also  against  the  real 
estate  owned  and  possessed  by  them  or  either  of  them,  at  the 
time  of  the  docketing  of  said  judgment,  the  same  as  though  no 
execution  had  been  issued  on  the  judgment.  The  defendants, 
Samuel  Carpenter,  Joseph  D.  Hunt,  Daniel  Carpenter,  Abraham 
Bockee  and  Bobert  Hoag  by  their  answer  denied  any  agreement 
that  said  judgment  should  be  held  for  the  benefit  of  Henry 
PerLee ;  they  also  claimed  that  a  levy  was  made  upon  sufficient 
property  of  William  Hunt  and  Samuel  Carpenter,  to  pay  the 
judgment,  before  payment  by  Henry  PerLee.  They  admitted 
that  Daniel  Carpenter  assigned  his  property  on  the  14th  of 
NoTcmber,  1851,  and  charged  that  the  assignees  had  sold  the 
real  estate  which  Daniel  Carpenter  assigned ;  and  they  denied 
the  plaintiff's  right  to  the  judgment  claimed  by  him.  The  de- 
fendant Levi  Onderdonk  answered  and  denied  that  the  said 
judgment  was  held  to  be  for  the  benefit  of  Henry  PerLee,  but 
admitted  that  the  judgment  had  been  paid,  and  that  the  agent  of 
Henry  PerLee  had  demanded  an  assignment,  and  alleged  that 
the  defendant  Abraham  Bockee  had  requested  him  not  to  assign 
said  judgment,  and  denied  the  right  of  the  plaintiff  to  have  the 
judgment  he  asked  for  in  his  complaint.  On  the  trial,  judgment 
was  rendered  fi>r  the  defendants,  with  costs,  the  court  deciding  ^^ 
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that  the  plaintiff's  equitable  right  to  be  subrogated  was  lost, 
by  his  fidlure  to  assert  it  until  after  the  failure  of  Hunt  &  Go. 

W.  Newton,  for  the  plaintiff.  I.  A  surety,  or  a  party  who 
stands  in  the  situation  of  a  surety,  is  entitled  to  be  subrogated 
to  all  the  rights  and  remedies  of  the  creditors  whose  debt  he  is 
compelled  to  pay,  as  to  any  fund,  lien  or  equity  which  the 
creditor  had  against  any  other  person  or  property,  on  account 
of  such  debt.  (Mathews  y.  Aiken^  1  Com*  599.)  And  this 
right  does  not  depend  upon  contract,  but  rests  upon  principles 
of  justice  and  equity.  It  is  scarcely  possible  to  put  this  right  of 
substitution  too  high.     {Hodgson  y.  Shaw,  3  MyL  ^  K.  183.) 

II.  Any  of  the  indorsers  to  a  note  may  pay  the  holder,  and 
take  an  assignment  of  the  judgment  against  the  parties  to  the 
note  or  bill,  antecedent  to  himself,  and  thus  reimburse  himself. 
(Corey  y.  White,  S  Barb.  S.  C.  R.  12.) 

III.  Mere  indulgence  to  the  principal  debtor  at  the  will  of 
the  creditor,  howeyer  long  continued,  and  whateyer  may  be  the 
consequences,  will  not  operate  to  discharge  a  surety.  {Schroep- 
pell  y.  Shaw,  3  Com.  446.  Vamum  y.  Bellamy,  4  McLean, 
87.  Morrison  y.  Hartman,  14  Penn.  State  R.  55.  Thornton 
y.  Dabney,  23  Miss.  559.  Hawkins  y.  Ridenhour,  13  id*  125. 
Gardner  y.   Watson,  13  111.  347.) 

IV.  In  New  York,  equity  recognizes  and  protects  the  rela- 
tion and  rights  of  a  surety,  after  as  well  as  before  a  judgment, 
and  the  same  rule  extends  to  courts  of  law,  {LaFarge  y.  Her- 
ter,  11  Barb.  159.) 

y.  The  facts  sworn  to  by  Sheriff  Morey  did  not  constitute  a 
leyy  upon  Hunt  &  Co's  property.  He  did  not  do  enough  to 
make  him  a  trespasser  if  the  process  were  not  a  justification ; 
and  yeiwing  the  property  by  the  officer  and  his  mentally  intend- 
ing to  leyy  and  afterwards  making  a  nramorandum  did  not 
amount  to  a  leyy.  {Camp  y.  Chamberlain,  5  Denio,  198. 
Price  y.  Shipps,  16  Barb.  585.) 

YI.  A  surety  paying  the  debt  of  his  principal,  or  a  person 
compelled  to  pay  such  debt  for  the  protection  of  his  0¥m  rights, 
is,  as  a  matter  of  course,  and  without  engagement  to  that  effect. 
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BUbstitnted  in  the  place  of  the  creditor  by  a  court  of  equity. 
{Sand/ard  t.  McLean^  8  Paige,  117.  Bangs  v.  Strong,  4 
Camst.  315.  Waddington  v.  Vreedetiburgh^  2  John.  Ca.  227. 
Clasm  V.  Morris,  10  Johiu  524.  VailY.  Foster,  4  Comst,  212.) 
Sureties  who  pay  a  judgment  debt  of  the  principal,  though  it 
be  thereby  extinguished,  are  entitled  to  the  benefit  of  it  in 
equity,  except  as  against  bona  fide  purchasers  or  mortgagees. 
{Eddy  V.  Traver,  6  Paige,  521.  See  also  Wilkes  t.  Harper, 
2  Barb.  Ch.  Rep.  338.  Mathews  v.  Aikin,  1  Comst.  696.) 
An  arrangement  between  a  creditor  and  the  debtor,  whereby 
time  is  given  to  the  latter,  cannot  prejudice  the  sureties,  no  evi- 
dence being  produced  showing  a  knowledge  of,  or  acquiescence  on 
the  part  of  the  sureties  in,  such  arrangement.  {Everett  v.  The 
United  States,  16  Alabama  Rep.  166.)  So,  where  a  bank 
made  an  arrangement  with  its  debtor  by  giving  time,  and  there 
was  no  evidence  of  the  knowledge  of  the  matter  by  the  sureties, 
it  was  held  to  be  erroneous  for  a  court  to  charge  that  from  the 
acts  of  the  bank,  a  jury  might  infer  a  knowledge  of  the  arrange- 
ment made  with  the  debtor  by  the  sureties.  (Everett  v.  The 
United  States,  16  Alab.  R.  166.)  A  direction,  by  the  creditor 
to  suspend  proceedings  upon  an  execution  against  the  principal 
debtor  until  further  orders,  no  levy  having  been  made,  and  there 
being  no  consideration  for  the  delay,  does  not  release  the  surety. 
(Hctherington  v.  Bank  of  Mobile,  14  Alabama  Rep.  N.  S.  68. 
Royston  v.  Itome,  16  id.  306.) 

F.  Tillou  4*  W.  Wilkinson,  for  the  defendants.  I.  The 
right  of  subrogation  claimed  by  the  appellant,  if  it  ever  existed, 
was  lost,  through  delay  to  assert  and  enforce  it ;  the  suit  for 
subrogation  not  having  been  brought  until  nearly  one  year  after 
the  failure  of  William  Hunt  and  Samuel  P.  Carpenter,  (Huht 
&  Go.)  the  principals.  (1.)  Equities  are  shifting  in  their  na- 
ture. They  are  but  relative  rights  and  duties,  changing  with 
the  lapse  of  time ;  being  created  and  modified  or  destroyed  by 
the  succession  of  events.  (2.)  The  delay  referred  to,  deprived  the 
respondents,  prior  indorsers  to  Henry  PerLee,  (appellant's  assign- 
or,) of  their  remedy  against  the  principals.    (3.)  The  rights 
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and  remedies  of  such  prior  indorsers,  as  to  the  principals,  were  the 
same  in  all  respects  as  those  of  Henry  FerLee,  and  he  had  no 
right  to  do  or  suiTer  any  thing  tending  to  divest  or  impair  such 
their  rights  and  remedies.  {Storms  y.  Thorny  3  Barb.  S.  C314. 
Bangs  V.  Strong,  4  Comst  319.    Story's  Eq.  Jar.  §§  324,  325.) 

II.  Neither  the  appellant,  nor  Henry  PerLee  his  assignor, 
ever  had  any  right  to  be  subrogated  in  place  of  Onderdonk,  the 
judgment  creditor,  as  against  any  of  the  respondents,  prior 
indorsers  to  said  Henry  PerLee.  (1.)  Subrogation  is  a  right 
purely  equitable  in  its  nature,  being  foreign  to  contract,  both  in 
its  essence  and  incidents.  (1  Comst.  595.  Mathews  et  al. 
V.  Aikin,  2  Barb.  Ch.  Rep.  468.  5  Barb.  660.)  (2.)  Hunt 
&  Co.  and  William.  Hunt,  the  principals,  had  abundant  vis- 
ible personal  property  to  satisfy  the  Onderdonk  execution  twice 
over,  at  the  time  of  the  sheriff's  levy,  and  for  months  thereafter ; 
and  Henry  PerLee  had  personal  knowledge  of  the  fact  during 
the  whole  time.  (3.)  Henry  PerLee  knew  that  the  sheriff 
held  the  property  of  Hunt  &  Co.,  the  principals,  under  the 
Onderdonk  execution,  and  that  it  was  the  duty  of  the  sheriff  to 
sell  it  in  exoneration  and  discharge  of  him  (PerLee)  and  his 
co-indorsers.  (4.)  If  Henry  PerLee  paid  the  execution  in  fact 
he  acted  as  an  officious  volunteer  and  intermeddler ;  and  for  a 
most  unconscientious  purpose.  He  was  under  no  necessity  to 
pay  it.  No  levy  had  been  made  on  his  property,  and  he  kneW| 
when  he  paid  it,  that  the  effect  would  be  to  sacrifice  his  brother 
indorsers.  He  was  never  asked  by  any  of  the  respondents  to 
pay  the  execution.  (3  Joh7i.  433.  10  Idem,  361.  14  id.  87. 
8  Durnford  ^  East,  308.  (5.)  If  Henry  PerLee  paid  the 
Onderdonk  judgment  and  execution  by  request  of  William  Hunt, 
or  Hunt  &  Oo.  the  principals,  he  might  be  subrogated  as  to 
them.  But  any  understanding  either  between  PerLee  and 
Wm.  Hunt,  or  PerLee  and  the  sheriff,  could  not  prejudice  the 
respondents,  PerLee's  co-indorsers ;  as  any  conclusive  arrange- 
ment between  Henry  PerLee  and  Wm.  Hunt  or  the  sheriff, 
was  in  fraud  of  the  equities  of  his  brother  indorsers,  which  Per 
Lee  was  bound  to  respect. 

III.  The  levy  made  by  the  sheriff  on  the  property  of  Hunt  & 
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Oo.  iras  a  payment  of  the  Onderdonk  judgment  in  law ;  at  least 
80  &r  as  the  appellant  or  his  asaigpor  is  concerned.  The  levy  was 
discharged  by  the  act  of  Henry  PerLee,  whose  assignee,  the 
appellant,  now  seeks  to  reyive  and  enforce  the  judgment  and 
execution  against  the  respondents,  whom  such  levy  would  have 
protected  but  for  FerLee's  interference. 

IV.  The  principle  ruled  in  Corey  v.  White,  (3  Baib.  S.  C. 
12,)  has  no  application  to  the  case  at  bar ;  the  facts  of  that  case 
being  totally  dissimilar  to  those  of  this.  The  same  is  equally 
true  of  the  case  of  Schroeppel  v.  Shaw,  (3  Comst.  446 ;)  that 
and  the  present  case  presenting  a  state  of  facts  utterly  unlike. 

y.  Finally,  this  being  a  ca^e,  and  as  such  presenting  all  the 
evidence,  if  the  decision  appealed  from  be  warranted  by  the 
proofs,  this  court  will  not  reverse  the  judgment  and  grant  a  new 
trial,  although  the  judge  below  may  have  given  an  erroneous 
or  inadequate  reason  for  his  decision ;  as  the  only  effect  of 
granting  a  new  trial  would  be  to  send  the  parties  back  to  relit- 
igate  the  matter  with  the  like  result.  (1  Wend.  380.  2  id. 
550.    24  id.  224.    1  fKtt,  118.) 

By  the  Court,  S.  B.  Strong,  J.  The  learned  judge  no 
doubt  gave  a  wrong  reason  for  his  judgment.  Mere  delay  will 
not  discharge  the  surety,  nor  impair  the  right  of  subrogation. 

The  great,  and  in  my  opinion,  insuperable  difficulty  in  the 
plaintiff's  way  is,  that  Henry  PerLee  by  his  interference  dis- 
charged an  ample  security  which  Onderdonk  had  at  the  time 
for  the  payment  of  his  judgment,  and  in  enforcing  which  he 
might  be  deemed  a  trustee  for  the  benefit  of  the  indorsers  on 
the  note  to  him,  according  to  their  respective  priorities.  The 
controversy  is  between  the  representatives  of  Henry  PerLee,  an 
indorser,  and  Daniel  Carpenter,  a  prior  indorser  of  the  note  upon 
which  Onderdonk,  the  last  indorser,  obtained  his  judgment. 
Daniel  Carpenter  was  of  course  a  surety  to  Henry  PerLee  for 
any  amount  which  he  might  be  compelled  to  pay  on  the  note. 
Onderdonk's  judgment  and  execution  were  against  the  makers 
and  all  the  indorsers  of  the  note.  The  execution  had  been  levied 
upon  the  personal  property  of  the  makers,  sufficient  to  satisfy  the 
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amount  of  the  judgment,  and  the  sheriff  to  T^hom  it  was  direct- 
ed could,  at  the  time  when  Henry  PerLee  paid  him  the  mon* 
ey,  have  sold  such  property  to  satisfy  the  execution.  Or,  if 
the  levy  was  insufficient,  it  was  the  fault  of  the  sheriff,  who  knew 
of  the  existence  of  the  property  in  his  county  before  the  time 
limited  in  the  execution  had  expired,  and  he  had  become  respon- 
sible for  the  debt.  These  facts  were  known  to  Henry  PerLee 
when  he  paid  the  amount  of  the  judgment.  He  was  at  the  time 
residing  with  one  of  the  makers  of  the  note.  By  paying  the 
money  Henry  PerLee  released  the  lien  under  the  levy,  or  the 
responsibility  of  the  sherifl^  either  of  which  would,  if  enforced, 
have  relieved  Daniel  Carpenter.  It  would  be  inequitable  to 
make  him  or  his  property  responsible  for  the  debt,  under  such 
circumstances. 

No  objection  has  been  raised  to  the  affirmative  relief  granted 
to  the  defendants. 

The  judgment  should  be  affirmed. 

[EiNos  General  Term,  Januaiy  2,  1806.     8,  B.  Strong,  Rockwell  and 
Dean,  Justioes.] 
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A  person  who  has  borrowed  money  of  a  savings  institntion,  npon  his  promissory 
note,  secured  by  a  pledge  of  bank  stock,  is  not  entitled  to  an  ii^unction  to  pre- 
Tent  the  prosecution  of  the  note,  on  the  ground  that  the  savings  bank  was  pro- 
hibited by  its  charter,  fVom  making  loans  of  that  description 

Where  the  charter  of  a  savings  institution  provides  that  the  f\inds  shall  be  invest- 
ed in,  or  loaned  on,  puiUe  stocks,  or  private  mortgages ;  and  that  when  loaned 
on  such  stocks  or  mortgages,  a  sufficient  bond,  or  other  satis&ctory  personal 
security,  In  addition,  shall  be  required  of  the  borrower,  the  promissory  note  of 
the  borrower,  given  to  secure  a  loan,  is  Qorfectly  hiwf\il ;  and  the  ftct  that  it  is 
not  accompanied  by  the  public  stocks,  or  mortgage,  required  by  statute,  bat  Is 
merely  secured  by  a  pledge  of  bank  stock,  will  not  render  it  invalid. 


NEW  YORK-JANUARY,  1866.  569 

MoU  V.  The  United  States  Tnut  Company. 

rpHIS  was  a  motion  for  an  injunction  against  the  Trust  Com- 
X  panj,  as  receiver  of  the  Kniokerbocker  Sayings  Institntion, 
to  prevent  the  prosecution  of  a  note  made  by  Mott  to  the  Sav- 
ings Institution.  Mr.  Mott,  one  of  the  directors  of  the  Knick- 
erbocker Bank,  borrowed  $10,200  of  the  Savings  Institution,  on 
the  pledge  of  some  shares  of  the  Knickerbocker  Bank  Stock, 
giving  his  note  for  the  amount.  He  now  moves  the  court  for  an 
injunction  prohibiting  the  defendant,  as  receiver,  from  prosecut- 
ing said  note,  on  the  ground  that  the  Savings  Bank  was  prohib- 
ited by  its  charter  from  making  loans  of  such  a  description.  He 
also  set  up  that  the  note  was  usurious. 

C.  CfCimoT^  for  the  plaintiff. 

C  H,  Hunt,  for  the  defendant. 

Roosevelt,  J.  This  is  a  controversy  arising  out  of  the 
incongruous  alliance  and  subsequent  very  natural  bankruptcy 
of  the  Knickerbocker  Bank  and  the  so  called  Knickerbocker 
Savings  Institution.  It  illustrates  in  a  manner  calculated  to 
strike,  and  even  to  shock  all  notions  of  fair  dealing,  the  tendency 
of  the  one  to  prey  upon  the  vitals  of  the  other,  and  then  upon 
its  own.  The  plaintiff,  it  appears,  in  his  character  of  a  member 
of  the  Banking  Association,  on  the  21st  of  March,  1854,  obtained 
from  the  funds  of  the  Savings  Institution — and  it  will  be  borne 
in  mind  that  the  chief  .managers  of  the  former,  as  the  published 
lists  show,  were  trustees  of  the  latter,  and  carried  on  their 
operations  in  the  same  vicinity — ^a  loan,  so  called,  of  $10,200, 
payable  with  interest,  on  demand,  substituting  in  the  place  of 
the  money  so  withdrawn  from  the  Savings  Institution  his  prom- 
issory note  and  a  certificate  of  450  shares  of  the  so  called  stock 
of  the  Knickerbocker  Bank.  This  loan,  he  now  says,  his  friends 
in  the  Savings  Institution  had  no  legal  right  to  make,  and  he, 
therefore,  however  much  accommodated  at  the  time,  is  under  no 
legal  obligation  to  repay  it ;  and  he  accordingly  files  his  bill  in 
equity — the  conjunction  can  hardly  fail  to  provoke  a  smile — 
very  modestly  praying  that  the  supreme  court,  sitting  in  its 
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character  of  chancellor^  and  as  such,  of  course,  the  giiar£an  <^ 
charities,  will  order  the  receiver,  without  payment,  or  any  offer 
of  payment,  to  deliver  up  the  note  and  certificate — on  the  pre- 
tended faith  of  which,  with  the  concurrence  of  the  fiiendly 
managers  of  the  charity,  (unlawfiilly,  as  he  contends,)  he  had 
abstracted  of  the  savings  of  the  poor  the  large  amount  of 
$10,000  and  upwards !  The  charter  of  the  Savings  Institution 
as  amended  in  1853,  provides  that  its  funds  shall  be  invested 
in,  or  loaned  on,  public  stocks  or  private  mortgages  ;  and  that 
when  loaned  on — ^not  invested  in — such  stocks  or  mortgages, 
"a  sufficient  bond  or  other  satisfactory  personal  security  in 
addition,  shall  be  required  of  the  borrower."  A  stock  note, 
therefore,  like  the  one  in  question,  being  a  personal  security  in 
itself,  was  perfectly  lawful ;  and  had  the  stock  accompanying  it 
been  that  of  a  "  town,  city,  county  or  state,"  no  question  could 
have  been  raised  as  to  either.  What,  then,  is  the  proposition 
advanced  by  the  plaintiff?  That  if.  as  required  by  law,  he  had 
given  good  collateral  security,  his  personal  promise  to  pay,  thus 
fortified,  would  have  been  binding ;  but  having  palmed  off  as 
collateral  security  a  stock  which  was  comparatively  worthless, 
he  cannot  justly  be  called  upon  to  pay  any  thing,  and  is  equitar 
bly  entitled  to  be  shielded  from  all  possible  prospective  annoy- 
ance— and  that,  too,  it  is  said,  is  the  legitimate  and  even 
necessary  construction  of  a  legal  provision  made,  as  the  act 
expresses  it,  <'  for  the  interest  and  advantage  of  the  depositors" 
— the  poor  and  helpless  and  confiding  depositors  of  an  institu- 
tion organized  by  the  legislature  to  encourage,  in  the  humble 
walks  of  life,  the  virtues  of  sobriety,  industry,  economy  and 
integrity,  and  to  provide  for  them  a  resource  in  seasons  of 
want  and  distress !  The  bare  statement  of  the  proposition  car- 
ries with  it,  to  my  mind,  its  own  refutation.  It  assumes  as  the 
law  of  a  christian  people  a  principle  which  could  hardly  be  tol- 
erated in  a  community  of  swindlers.  The  trustees  of  the 
Savings  Institution — and  Mott,  the  plaintiff,  knew  it — ^had 
undertaken  an  office  of  charity.  They  were  "not  to  receive, 
directly  or  indirectly,  any  pay  or  emolument  for  their  services ; 
nor  directly  or  indirectly  to  borrow  its  funds  or  deposits." 
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{ii  8,  6.)  And  tbey,  like  a  board  of  guardians  for  minora,  were 
to  invest  these  deposits  with  a  single  eye  to  the  interest  and 
perfect  security  of  the  depositoro.  The  loan  in  question,  there- 
fore, under  any  interpretation  of  the  charter,  was  a  breach  of 
trust — and  Mott  knew  it,  and  co-operated  in  it,  and  may  &irly 
be  said  to  have  instigated  its  perpetration.  He  took  the  fund 
aa  a  necessary  consequence,  charged  with  the  trust — and  so  far 
from  protecting  him  in  his  unlawful  depredation,  it  is  the  duty 
of  the  court,  on  the  contrary,  to  compel  him  to  disgorge,  and  to 
account  for  whatever  gains  he  may  or  might  have  made,  by  the 
unlawful  mixing  of  the  trust  funds  with  his  own,  and  employing 
them  in  his  private  business.  This  is  a  familiar  rule  of  equity 
jurisprudence — and  it  is  an  equally  familiar  rule  that  he  who 
asks  equity  must  do  equity.  Before,  therefore,  calling  for  any 
interpositicm  in  his  favor,  the  plaintiff  must,  at  least,  bring  into 
court  the  principal  and  interest  of  the  moneys  which  he  admits 
he  took  firom  the  vault  of  the  Savings  Institution — took,  I  say, 
because,  although  the  faithless  trustees  may  have  been  the 
willing  instruments,  it  was  he  that  handled  them,  and  made 
them  subservient  to  his  purposes  ;  and  it  is  he  that  would  now, 
in  more  than  one  sense,  take  the  benefit  of  the  act.  What  I 
have  thus  far  argued  assumes  that  the  trustees  were  forbidden 
by  this  charter  from  making  even  a  temporary  disposition  of 
the  funds,  except  on  the  security  of  public  stocks  or  real  estate, 
an  assumption,  however,  which  ,it  seems  to  me  the  language 
used,  when  taken  in  connection  with  other  provisions,  does  not 
call  for.  ''  To  meet  current  payniuents"  the  trustees  were  author- 
iced  to  ^^keep  on  deposit,  on  interest  or  otherwise,  in  such  avail- 
able form  as  they  might  direct,  an  available  fund  of  not  exceed- 
ing one  hundred  thousand  dollars,"  &c.  Now  a  deposit,  payable 
with  interest,  is  neither  more  nor  less  than  a  loan ;  and  a  cer- 
tificate of  such  deposit,  stipulating  to  return  the  amount  with 
interest,  it  has  been  repeatedly  and  correctly  held,  is  neither 
more  nor  less  than  a  promissory  note,  engaging  to  refimd  such 
loan.  And  if  the  note  be  payable  on  demand,  and  the  maker 
be  both  able  and  honest,  the  deposit  which  it  represents  is  obvi- 
ously in  the  ^'available  form"  (to  draw  interest,  and  yet  to  be 


572  OASES  IN  THE  SUPREJiE  COURT. 

Molt  V.  The  UDited  States  Trust  Company. 

ready  to  meet  current  payments,)  which  the  charter  contem- 
plated. Kept  in  the  form  of  gold  and  silver  or  bank  notes,  in 
their  vanlt,  it  conld  certainly  yield  no  interest ;  and  deposited 
on  interest  with  a  banking  association,  it  would  have  no  security 
other  than  the  stock  of  the  bank.  In  the  present  case  there  is 
both  the  stock  of  a  bankmg  association  and  the  note  of  a  single 
individual.  A  bank,  even  if  the  charter  confined  the  trustees 
to  making  their  available  deposits  in  banks ;  a  bank,  I  say,  un« 
der  our  laws  may  be  organized  by  a  single  individual.  ''  An 
individual  banker,'*  as  he  is  denominated  in  the  general  banking 
law,  may  make  himself  president,  cashier,  clerks  and  directors, 
and  carry  his  ''  office  of  discount  and  deposit"  about  his  person. 
He  may,  in  efiect,  as  the  law  books  express  it,  constitute  him- 
self a  ^^  corporation  sole."  And  even  a  "  banking  association," 
it  is  provided,  may  be  formed  of  ''  any  number  of  persons,"  as 
few  even  as  two.  It  is  sufficient,  however,  for  the  purpose  of 
the  argument,  to  know  that  the  charter,  as  to  the  fund  referred 
to,  imposes  no  express  condition  on  the  deposit,  except  that, 
while  it  may  be  in  a  "  form"  to  draw  interest,  it  shall  be  in  a 
form  that  is  "  available ;"  and  no  implied  condition  except  such 
as  results  from  the  very  nature  of  the  trust.  With  these  objects . 
attained,  and  reasonable  caution  and  good  fiiith  observed,  it  may 
be  deposited  with  an  individual,  or  with  an  individual  banker, 
or  with  a  banking  association,  or  with  a  body  corporate, "  as  the 
trustees  may  direct."  In  either  "  form"  it  is  their  duly  to  see 
to  the  sufficiency  of  the  security,  and  in  either  form  the  careless 
or  intentional  taking  of  inadequate  security,  would  be  contrary 
to  their  duty,  and,  as  a  consequence,  contrary  to  the  charter. 
But  to  say  that  for  that  reason,  the  security  taken — ^insufficient 
as  it  may  be — is  to  be  wholly  given  up  and  canceled,  and  the 
money  left,  and  even  protected,  in  the  hands  of  the  wrongdoer, 
and  that  by  the  active  aid  of  a  court  of  equity,  is  a  proposition 
at  variance,  it  seems  to  me,  with  every  notion  of  common  sense 
and  common  honesty.  As  well  might  it  be  said  that  if  the 
trustees  made  loans  to  themselves  which,  as  we  have  seen,  they 
were  prohibited  from  doing,  the  court,  by  way  of  redressing  the 
injury,  must  release  them  from  all  obligation  to  pay.  Or,  taking 
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the  case  of  ordinary  private  trustees,  by  deed  or  will,  was  it 
ever  heard  that  a  person  borrowing  money  of  them  on  note  or 
other  mere  personal  security,  was  entitled  to  turn  round  imme- 
diately and,  without  payment,  ask  a  return  of  the  securities  ? 
And  yet  all  trustees,  unless  specially  authorized  in  the  will  or 
deed  to  the  contrary,  are  prohibited  from  making  such  loans. 
The  wrong,  in  such  cases,  is  a  wrong  done,  not  to  the  public, 
and  to  be  punished  by  making  the  act  void,  but  to  the  particular 
cestuis  que  trttst,  and  to  be  redressed,  as  far  as  may  be,  by 
adding  to  the  imperfect  security,  improperly  taken,  the  indi- 
vidual liability  of  the  trustees  themselves,  and  by  following, 
whenever  it  can  be  done,  the  very  fund  or  subject  of  the  trust 
in  the  hands  of  the  knowing  participator.  When  this  cause 
comes  to  a  final  hearing,  therefore — it  has  now  been  discussed 
only  on  an  informal  motion — the  plaintiff,  instead  of  being  enti- 
tled to  the  decree  he  asks  for,  will  be  adjudged,  by  way  of 
counterclaim,  to  pay  to  the  receiver  of  the  Savings  Institution 
the  whole  $10,200,  with  interest  and  costs.  If  by  his  own 
showing,  then,  he  is  not  entitled  on  a  final  decree  to  the  relief 
he  asks  in  his  complaint,  the  rule  is  positive  that  he  can  have 
no  claim  to  a  preliminary  injunction  at  the  commencement  of 
his  action.  The  one  is  merely  auxiliary  to,  and  falls  with  the 
other.    Motion  to  continue  injunction  denied,  with  costs. 

[Nkw  York  Special  Term,  Jannaiy  22, 1865.    Hooswdi,  Jnatioe.] 
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Where  damaged  cotton  is  sold  by  sample,  the  sample  should  be  a  ftir  spedmen 
of  the  whole— of  the  bad  as  well  as  the  good ;  and  if  ihe  seller  warrants  thai 
the  whole  corresponds  with  the  sample,  he  is  liable  in  caae  it  tnms  out  to  be 
diflferent,  although  it  was  sold  as  a  damaged  article. 

Where  a  broker,  on  a  sale  of  cotton  by  sample,  assures  the  purchaser  that  the 
samples  are  fkirly  and  honestly  drawn,  and  that  they  may  depend  upon  the 
bales  turning  out,  when  opened,  equal  to  the  samples,  this,  if  not  oonciusiTB 
eridence  of  an  agreement  to  warrant,  is  enough  to  go  to  the  jmy,  on  that 
question. 

There  may  be  a  warranty  of  repacked  cotton. 

If  a  broker  has  no  authority  to  sell  by  sample,  still  the  owners  cannot  affirm  the 
sale  made  by  him,  and  get  an  increased  price  on  account  of  the  warranty,  and 
keep  it,  and  say  they  did  not  authorize  him  to  make  a  warranty. 

APPEAL  from  a  judgment  entered  at  a  special  term,  on  the 
verdict  of  a  jury.  The  plaintiffs,  who  were  merchants  re- 
siding in  the  city  of  New- York,  on  the  5th  of  October,  1849,  sold 
to  the  defendants,  merchants  of  Philadelphia,  85  bales  of  repacked 
cottons,  amounting  to  $2742.  The  sale  was  made  through  a 
cotton  broker,  who  sold  the  same  by  sample.  It  appeared  that 
a  large  number  of  the  bales  did  not  correspond  with  the  samples 
exhibited.  The  defendants  paid  the  plaintiffs  the  amount  they 
deemed  the  cottons  were  worth,  and  in  this  action,  which  was 
brought  to  recover  the  balance  of  the  purchase  money,  set  up  in 
defense  a  breach  of  the  warranty,  and  claimed  to  set  off*  the  dif- 
ference between  the  actual  value  of  the  cottons  and  the  value 
based  upon  the  samples  from  which  they  were  sold.  The  case 
was  tried  before  Judge  Roosevelt,  and  under  his  ruling  the 
jury  disagreed.  The  case  was  afterwards  tried  before  Judge 
Edmonds,  and  he  directed  the  jury  to  bring  in  a  verdict  for  the 
whole  of  the  plaintiffs'  claim,  on  the  ground  that  repacked  cotton 
was  a  damaged  article,  and  that  the  rules  of  law  touching  a  sale 
by  sample  did  not  apply  to  such  a  sale.    The  defendants  appealed. 

R.  X  DUlon,  for  the  plaintiffs. 

C.  Bainbridffe  Smitkj  for  the  defendants. 
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By  the  Caurtj  Mitchell,  J.  The  judge,  after  being  re- 
quested to  instruct  the  jury  on  various  points,  declined  to  do  so, 
and  directed  the  jury  to  find  a  verdict  for  the  plaintiffs  for  the 
whole  amount  claimed.  This  withdrew  every  question  from  the 
jury,  and  could  not  be  correct,  if  there  were  any  clashing  of  tes- 
timony on  a  material  point.  The  judge  stated  the  ground  of  his 
decision  to  be,  that  repacked  cotton  was  a  damaged  article,  and 
that  the  rules  of  law  touching  a  sale  by  sample  did  not  apply  to 
such  a  sale.  The  defendants  excepted.  If  cotton  is  damaged, 
and  it  is  sold  by  sample,  that  sample  should  be  a  fair  specimen  of 
the  whole,  of  the  bad  as  well  as  the  good ;  and  if  the  seller  chooses 
to  warrant  that  the  whole  corresponds  with  the  sample,  he  is 
liable  if  it  turn  out  different,  although  it  was  also  sold  as  a  dam* 
aged  article.  One  witness  said  that  Maltbie,  the  broker,  for  the 
sellers,  assured  him  that  the  samples  were  &irly  and  honestly 
drawn,  and  that  he  might  depend  upon  the  bales  turning  out, 
when  opened,  equal  to  the  samples ;  and  that  it  was  clearly  un- 
derstood between  him  and  Maltbie  that  the  cottons  were  to  prove 
equal  to  the  samples.  If  this  was  not  conclusive  evidence  of  an 
agreement  to  warrant,  it  was  enough  to  go  to  the  jury  on  that 
question.  So  Maltbie,  for  the  sellers,  said,  we  guarantee  our 
samples  fairly  drawn,  and  if  there  was  any  fraud,  the  defendants 
would  have  recourse  to  the  plaintiffs ;  and  he  also  says  the  cot* 
ton  was  sold  by  sample.  Another  witness  says,  Maltbie  gave 
me  his  unqualified  assurance  that  the  cotton  would  prove  equal 
to  the  samples ;  the  word  warranty  or  guaranty  was  used,  and 
the  word  sample.  The  cotton,  instead  of  answering  the  sample, 
had  in  each  bale  150  pounds  of  refuse,  consisting  of  oyster  shells, 
small  stones  and  sand,  according  to  one  witness,  or  150  pounds 
of  trash,  to  another.  If  this  refuse  were  in  mass,  or  were  not 
casually  adhering  to  the  cotton,  even  without  a  warranty,  the  de- 
fendants could  not  be  called  on  to  pay  for  it ;  on  a  purchase  of 
cotton  by  the  pound,  the  buyer  is  not  to  pay  for  oyster  shells 
and  stones  by  the  pound.  If  the  jury  had  believed  one  witness, 
and  him  alone,  as  the  judge  perhaps  did,  that  "  repacked  cotton" 
meant  ^<  look  out  for  all  sorts  of  stuff,"  and  this  stuff  included 
foreign  stuff  also,  as  stones,  the  verdict  might  have  been  right. 
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Bat  other  witnesses  gave  to  those  words  a  different  meaning. 
One  said  it  meant  wet  cotton  dried  and  baled  ;  that  there  are 
many  varieties ;  another,  that  it  means,  sometimes,  a  merchant- 
able article,  sometimes  unmerchantable ;  it  means  cotton  rebaled 
after  some  accident  has  occurred  to  break  up  or  damage  the 
original  article ;  but  that  dirt,  sticks  and  stones  are  never  intro- 
duced into  the  bales  on  repacking,  except  when  the  object  was 
to  defraud  the  purchaser  or  consumer.  Another  witness  says, 
it  has  a  definite  signification,  which  is,  that  the  cotton  is  or  may 
be  damaged,  or  that  it  is  of  mixed  qualities.  If  the  jury  believed 
these  last  witnesses,  they  could  not  find  that  there  could  be  no 
warranty  of  repacked  cotton.  If  the  broker  had  no  authority  to 
sell  by  sample,  which  was  not  shown  at  the  trial,  still  the  plain- 
tiffs cannot  affirm  the  sale  made  by  him,  and  get  an  increased 
price  on  account  of  the  warranty  made  by  him,  and  keep  it  and 
say  they  did  not  authorize  the  warranty.  It  will  answer  the 
defendants  as  well  as  if  they  disaffirm  the  contract  as  made,  and 
claim  to  recover  only  so  much  as  the  cotton  would  have  been 
worth,  if  sold  without  warranty,  on  the  supposition  that  if  sold 
with  warranty  it  would  bring  the  price  agreed  on. 

The  objection  now  raised  by  the  plaintiffs  that  the  sale  note 
is  the  only  legal  evidence  of  the  terms  of  sale,  was  not  raised  on 
the  trial.  If  raised  it  might  possibly  have  been  obviated.  It 
is  not  necessary  now  to  pass  on  that  objection. 

There  should  be  a  new  trial ;  the  costs  to  abide  the  event. 

[New  ToRK  Gbnbral  Term,  Januaiy  26, 1865.  MUehM,  Morris  and  CUrkt, 
Jn&tioQB.] 
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Individoals  engaged  in  the  express  business,  viz.  in  forwarding  goods  and  pack- 
ages from  place  to  place  for  hire,  kx  vessels  and  conveyances  owned  by  others, 
are  not  common  carriers,  and  are  not  liable  as  such. 

They  are  bailees  for  hire,  to  receive  goods  and  forward  them  from  place  to  place 
by  the  ordinary  and  approved  means  of  conveyance,  and  have  a  legal  right  to 
define  the  extent  of  their  liability. 

The  plaintifl^  delivered  to  the  defendants,  at  New  York,  two  trunks  containing 
clothing  to  be  forwarded  by  them  to  B.  at  San  Francisco.  The  defendants  were 
engaged  in  the  express  business,  but  owned  no  vessels  or  boats  themselves. 
They  transported  their  goods  upon  vessels  and  conveyances  owned  by  others. 
By  the  contract  the  defendants  were  not  to  be  liable  for  any  loss  or  damage 
arising  fi-om  damages  of  the  ocean  or  river  navigation,  leakage,  iire,  or  from 
any  cause  whatever,  excepting  the  fraud  or  gross  negligence  of  the  defendants, 
their  agents  or  servants.  The  goods  being  damaged  by  the  sinking  of  a  flat 
boat,  on  the  Chagres  river,  the  master  of  the  boat  re-shipped  them  to  Chagres ; 
at  which  place,  surveyors  having  examined  the  trunks,  considered  their  con- 
tents as  damaged  and  unmerchantable,  and  signed  a  certificate  to  that  efiect, 
advising  tliat  they  should  be  sold.  They  were  accordingly  sold,  at  public  auc- 
tion, for  $350,  which  sum  was  remitted  to,  and  received  by,  the  defendants. 

Bddj  1.  That  up  to  the  time  when  the  trunks  were  recovered  from  the  sunken 
fiat-boat  there  had  been  no  fVaud,  or  gross  negligence,  by  the  defendants  or 
their  agent,  and  that  they  T^ere  not  liable  for  any  damages  that  had  occurred 
previous  to  that  time. 

2.  That  the  defendants  were  not  guilty  of  gross  negligence  in  not  delivering  the 
trunks  and  their  contents,  in  their  damaged  condition,  to  B.  at  San  Francisco ; 
the  captain  of  the  flat-boat  being,  at  the  time,  in  the  possession  of  the  goods, 
and  having  the  right,  by  reason  of  hiB  liability  to  the  plaintiffli  as  a  common 
carrier,  to  control  them. 

8.  That  the  extent  of  the  defendants'  liability  was  the  sum  for  which  the  trunks 
and  goods  were  sold  at  Chagres,  and  the  amount  of  freight  in  advance,  with 
interest. 

MOTION  for  judgment,  upon  a  case,  from  whicli  the  following 
facts  appeared.  The  plaintiffs  were  partners,  merchants, 
haying  a  house  at  New  York  and  another  at  San  Francisco.  The 
defendants  were  partners  transacting  express  business,  the  for- 
warding and  care  of  packages  for  hire  from  the  city  of  New 
York  to  San  Francisco,  in  California.  The  defendants  did  not  - 
own  any  of  the  means  (vessels  and  boats)  of  transportation  be- 
tween New  York  and  San  Francisco,  neither  were  they  in  any 
manner  interested  in  them,  nor  had  they  the  least  management  or  / 
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con^M  of  them,  either  in  person  or  by  agents.  The  packages 
which  the  defendants  expressed  to  San  Francisco,  they  had  con- 
veyed in  their  own  name  from  place  to  place  in  the  vessels  and 
conveyances  owned  by  others,  plying  upon  the  route  between  the 
two  cities,  used  in  common  by  the  community.  The  plaintiffs,  on 
the  28th  day  of  August,  1850,  delivered  to  the  defendants  two 
trunks  contaiaing  clothing  worth  $2025.09,  to  be  forwarded  and 
transported  by  the  defendants  to  San  Francisco  to  Mr.  Burnett, 
the  house  of  the  plaintiffs,  to  be  sold  for  the  plaintiffs  and  on  their 
account.  The  trunks  w^re  properly  protected  with  canvas. 
The  plaintiffs  paid  to  the  defendants  $219.75  as  a  compensation  for 
forwarding  and  transporting  the  trunks.  The  defendants  upon 
the  receipt  of  the  trunks  and  the  money,  gave  the  plaintiffs  the 
following  receipt. 

"  Adams  &  Co.'s  New- York  and  California  Package  Express, 
New  York,  Aug.  28, 1850.  Received  from  Hersefield,  Burnett 
&,  Back,  in  apparent  good  order,  to  be  tranaported  by  our  ex- 
press, the  following  articles,  marked  as  below,  which  we  promise 
to  forward  in  like  order,  subject  to  the  agreement  now  made,  to 
Mr.  Burnett,  at  San  Francisco.  It  is  agreed,  and  is  part  of  the 
consideration  of  this  contract,  that  we  are  not  to  be  responsible 
for  any  loss  or  damage  arising  from  the  dangers  of  ocean  or  river 
navigation,  leakage,  fire,  or  from  any  cause  whatever,  unless 
the  same  be  proved  to  have  occurred  from  the  fraud  or  gross 
negligence  of  ourselves,  our  agents  or  servants,  and  we  are  in 
no  event  to  be  made  liable  beyond  our  route  as  herein  receipted, 
value  under  $100,  unless  otherwise  herein  stated.  Freight  paid 
here  $219.75— marked  [N31],  *50.51.  Packages— two  trunks. 
San  Francisco.  For  Adams  &  Go.  Cobb." 

The  defendants  shipped  the  trunks  on  board  one  of  the  steam- 
ers plying  between  New  York  and  Ghagres  in  their  own  name 
and  paid  the  freight  on  them.  The  trunks  arrived  safely  at 
Ghagres.  On  the  6th  of  September,  1850,  the  defendants  ship- 
•  ped  these  trunks  in  their  own  name,  paying  freight  for  them,  on 
board  of  a  flat-boat,  Gapt.  Thomas  Angels,  for  Graces,  on  the 
route  to  San  Francisco,  which  was  the  usual  conveyance.  The 
boat  arrived  safely  at  a  point  upon  the  Ghagres  river  below  the 
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town  of  Vannos,  on  the  evening  of  the  12th  of  September,  1860. 
The  night  was  dark  and  the  river  was  rising  rapidly.  Captain 
Angels  deemed  it  imprudent  to  proceed,  and  made  the  boat  &st 
at  the  bank  of  the  river.  At  1  o'clock  on  the  morning  of  the 
13th  of  Sept  it  was  discovered  that  the  boat  was  leaking,  owing 
to  the  springing  of  a  plank,  produced  by  the  pressure  of  the  cur^- 
rent  and  drift  wood  passing  down  the  river,  and  not  by  any  in- 
sufficiency of  the  boat,  or  neglect  of  masl^r  or  crew.  Captain 
and  crew  made  every  effort  to  prevent  the  boat  sinking,  but  the 
pressure  of  the  current  caused  the  boat  to  careen  and  she  sunk. 
Captain  and  crew  exerted  themselves  to  save  the  cargo ;  they 
got  much  of  it  on  the  bank,  and  among  it  the  trunks  in  question, 
and  then  the  crew  deserted.  The  master  of  the  boat  reshipped 
to  Chagres  the  trunks  in  question,  and  other  packages  saved 
from  the  flat-boat.  On  the  26th  of  September,  1850,  Captain 
Angels  called  upon  three  respectable  merchants  of  Chagres  to 
survey  the  packages  saved  from  the  flat-boat,  and  among  them 
the  trunks  in  question.  The  surveyors  considered  the  trunks  in 
question  and  their  contents  as  being  damaged  and  unmerchant- 
able. They  signed  a  certificate  to  that  effect,  advising  that  they 
should  be  sold.  The  conduct  of  the  captain  and  surveyors  was 
honest.  On  the  21st  of  September,  1850,  the  trunks  and  goods 
in  question  were  sold  by  Captain  Angels  at  public  auction,  and 
were  purchased  by  W.  Porter,  the  highest  bidder,  for  $350. 
That  sum  was  afterwards  remitted  to  the  defendants  at  New 
York,  and  was  received  by  them.  The  goods  from  the  two  trunks 
were  sent  by  Mr.  Porter  to  San  Francisco,  and  sold  by  him  for 
$2000.  There  was  a  semi-monthly  means  of  transportation  from 
Chagres  to  San  Francisco.  The  goods  were  never  forwarded  to 
Mr.  Burnett.  There  was  a  semi-monthly  means  of  communica- 
tion between  Chagres  and  New  York.  The  plaintiffs  were  not 
notified  of  the  accident  or  of  the  sale.  The  defendants  offered 
judgment  for  $569.75,  being  the  amount  for  which  the  trunks 
and  goods  sold  at  Chagres  and  the  amount  of  freight  paid  in  ad- 
vance and  interest  on  both  sums.  There  was  no  pretense  that 
fraud  had  been  committed  by  the  defendants  or  their  agents,  or 
that  the  defendants  or  their  agents  knew  of  the  accident,  or  of 
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the  sale,  until  informed  of  both,  at  New  York,  by  the  receipt  of 
the  aocount  of  sale  transmitted  to  them. 

Morris,  J.  The  defendants  in  this  case,  not  being  owners 
of,  or  interested  in,  the  vessels  and  boats  in  which  these  trunks 
were  to  be  conveyed  between  New  York  and  San  Francisco, 
were  not  common  carriers,  and  are  not  liable  as  such.  The  de- 
fendants  are  bailees  for  hire  to  receive  these  trunks  at,  and  to 
forward  them  from  and  to,  place  to  place,  to  destination,  by  the 
ordinary  and  approved  means  of  conveyance,  and  had  a  legal 
right  to  define  the  extent  of  their  liability.  By  the  contract  in 
this  case,  the  defendants  obligated  themselves  to  deliver  the 
trunks  and  contents  specified  to  Mr.  Burnett  at  San  Francisco. 
They  were  not  to  be  liable  ^^  for  any  loss  or  damage  arising  from 
dangers  of  the  ocean  or  river  navigation,  leakage,  fire,  or  from 
any  cause  whatever,  unless  the  same  be  proved  to  have  occurred 
from  the  fraud  or  gross  negligence  of  the  defendants,  their  agents 
or  servants."  In  this  case  it  is  established  that  up  to  the  time 
when  Captain  Angels  and  his  crew  recovered  the  trunks  from 
the  sunken  flat-boat  and  placed  them  upon  the  bank  of  the  river 
Ghagres,  there  had  been  no  fraud  or  gross  negligence  by  the  de- 
fendants or  their  agents ;  consequently  the  defendants  are  not 
liable  for  any  damage  that  had  occurred  up  to  that  period.  The 
only  remaining  question  is  whether,  according  to  the  spirit  and 
letter  of  the  defendants'  agreement  with  the  plaintiffs  under  the 
facts  proved,  they  or  their  agents  were  guilty  of  gross  negligence 
in  not  delivering  the  trunks  and  contents  in  their  damaged  con- 
dition to  Mr.  Burnett,  at  San  Francisco. 

The  defendants'  contract  must  be  construed  with  reference  to 
the  rights  and  obligations  of  other  persons  engaged  in  the  trans- 
portation of  these  trunks  to  and  with  the  plaintiffs.  Capt.  An- 
gels of  the  flat-boat  on  the  river  Chagres,  was  a  common  carrier^ 
and  during  the  time  he  was  in  possession  of  the  goods  was  re- 
sponsible to  the  plaintiffs  to  the  full  value  of  the  trunks  and 
contents,  $2025.09,  for  the  faithful  performance  of  his  duty,  and 
as  an  insurer,  and  for  all  his  legal  liability  as  common  carrier ; 
and  he  had  a  right,  for  the  purpose  of  saving  himself  harmlesa 


NEW  YOBK— FEBRUARY,  1855.  581 

Smith  V.  Wilcox. 

of  legal  responsibility,  to  do  with  these  trunks  and  contents 
whatever  the  law  under  similar  circumstances  authorized  com- 
mon carriers  to  do ;  and  the  defendants  und^r  the  authority  con^^ 
tained  in  their  agreement  had  no  power  to  prevent  him.  In 
addition  to  this,  the  defendants  and  their  agents  had  no  knowl- 
edge of  what  Capt.  Angels  was  doing.  The  first  information 
they  received  upon  that  subject  was  after  he  had  sold  the  trunks 
and  goods.  The  defendants,  therefore,  have  not  been  guilty  of 
negligence. 

There  must  be  judgment  for  the  plaintiffs  for  $507.75,  being 
the  amount  for  which  the  defendants  offered  that  the  plaintiffs 
might  take  judgment,  (and  which  offer  must  control,)  with  costs 
to  the  defendants,  since  the  offer  of  judgment. 

[New  Tork  Special  Term,  Februaiy  12, 1856.    Morris,  Justice.] 


Smith  and  others  vs.  Wilcox. 

A  contract  to  publish  an  advertiaement  in  a  newspaper  issued  on  Sunday,  is 
an  agreement  to  do  an  act  prohibited  by  the  statute;  and  the  price  stipulated 
for  the  seryice  cannot  be  recoyered  in  any  court. 

MOTION  by  the  plaintiff,  for  judgment  upon  a  verdict,  in  his 
favor,  at  the  circuit. 

Roosevelt,  J.  In  this  case,  the  jury  having  rendered  a 
verdict  for  the  plaintiff,  judgment  upon  it,  according  to  the  new 
code,  was  reserved  for  the  further  consideration  of  the  court, 
on  the  single  question  whether  a  contract,  however  clearly 
proved,  and  however  obligatory  in  honor,  to  advertise  in  a  Sun- 
day paper,  can,  in  this  state,  be  the  subject  of  a  legal  action. 

The  Sunday  act  (1  R.  S.  675)  declares  that  "  there  shall  be 
no  servile  labor  or  working  on  that  day,  excepting  works  of  ne- 
cessity and  charity,"  and  no  exposing  "  to  sale  of  any  wares, 
merchandise,  &c.,  except  meats,  milk  and  fish."  Sunday  pa- 
pers, it  is  said,  are  usually  ^<  worked  off"  on  Saturday  night, 
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Bometimes  before  and  sometimes  after  12  o'docL  The  printmgi 
therefore,  does  not  necessarily  involve  a  breach  of  the  law ;  and 
there  is  no  proof  that  in  this  particular  case  there  was  any 
breach  in  fact,  or  that  any  was  contemplated.  Bnt  to  print 
merely,  is  not  to  advertise.  Publication  is — and  is  always 
understood  to  be — essential,  and  the  more  extensive  the  pub- 
lication the  more  valuable  to  the  advertiser.  How,  then,  is  a 
newspaper  to  be  published  on  a  Sunday,  except  by  a  sale  on  a 
Sunday  ?  Can  we  presume,  against  all  known  usage,  that  it 
may  be  given  away  ?  and  that  the  men  or  boys  who  aid  in  its 
circulation  perform  their  labor  as  an  act  of  ^'charity?"  Both 
parties,  it  seems  to  me,  in  making  this  contract  did  contemplate, 
and  must  have  contemplated,  that  the  paper  was  to  be  issued 
on  Sunday,  to  be  distributed  on  Sunday,  to  be  sold  on  Sunday, 
and  to  be  read  on  Sunday.  And  although  reading — ^unless 
it  be  a  very  dull  paragraph,  a  thing  not  to  be  presumed — 
may  not  be  an  act  of  "  servile  labor,"  issuing  and  distributing 
certainly  are.  In  the  case  of  Watts  v.  Van  Nessy  (1  HUl,  76,) 
it  was  held  that  the  usual  occupation  of  a  clerk  in  an  attorney's 
office,  is  a  species  of  "  servile  labor,"  the  performance  of  which 
on  Sunday  is  unlawful ;  and  that  a  bargain,  consequently,  for 
extra  compensation  for  such  '^  service,"  could  not  be  enforced  by 
ihe  clerk.  And  how,  as  a  mere  question  of  labor,  can  we  distin- 
guish the  carrying  of  a  newspaper,  from  the  copying  of  a  law 
paper  ?  Both  certainly  are  labor,  and,  in  the  sense  of  the  stat- 
ute, both  are  servile  labor.  A  magistrate,  it  would  seem,  on 
one  occasion  fined  a  person  for  '^circulating  a  memorial  to  the 
legislature"'  on  a  Sunday,  and  the  supreme  court,  in  effect^  rat- 
ified his  act.  (21  WencL  552.)  And  where  a  purchaser  of  a 
house  in  Connecticut,  complained  that  he  had  been  cheated  in  his 
bargain,  the  court  said  it  was  a  sufficient  answer  to  his  claim 
that  the  law  of  that  state  prohibited  '<  all  secular  business  on 
Sundays."    (14  Wend.  248.) 

A  newspaper,  moreover,  is  clearly  an  article  of  merchandise. 
Admitting,  then,  that  the  crying  «nd  carrying  of  a  newspaper 
about  the  streets  were  a  mere  pastime,  and  not  a  "work  or  labor," 
its  sale,  notwithstanding,  in  that  manner  would  be  an  unlawful 
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yioIatioQ  of  the  prohibition  which  declares  that  "  no  person 
(with  the  exceptiAs  above  referred  to)  shall  expose  to  sale  any 
merchandise,  wares,  fruit,  herbs,  goods  or  chattels  on  Sunday.^ 
It  is  this  exposure  to  sale  and  consequent  disturbance  of  the 
quiet  of  the  day,  and  not  the  sale  itself,  which  in  this  state 
constitutes  the  illegality  of  the  transaction.  And  it  was  accord- 
ingly held  in  the  case  of  Boynton  v.  Page^  (18  Wend.  426,) 
that  a  transfer  of  personal  property,  in  this  state,  if  made  pri- 
vately, although  on  a  Sunday,  was  valid  and  passed  a  good  title, 
notwithstanding  the  prohibition.  In  this,  our  legislation,  as 
will  be  seen,  differs  from,  and  is  less  rigid  than  that  of  our 
sister  state.  Whether  in  a  religious  point  of  view  the  distinc- 
tion between  selling  on  a  Sunday  and  exposing  for  sale  on  a 
Sunday  be  a  sound  one,  it  is  not  my  purpose  nor  my  province 
to  inquire.  The  business  of  the  judiciary  is  to  expound  and 
apply,  and  not  to  make  laws.  The  prohibition  of  merchandis- 
.ing,  as  it  was  called,  on  Sunday,  is  as  old  in  our  law  as  the 
statutes  of  King  Althelstan.  In  the  time  of  Henry  the  sixth 
no  fair  or  market,  it  was  enacted,  should  be  held  on  that  day, 
except  during  harvest,  on  pain  of  forfeiting  the  goods  exposed  to 
sale;  and  in  the  reign  of  Charles  the  second — a  monarch  not 
particularly  distinguished  for  religious  austerity — the  prohibi- 
tion was  extended  to  '^  all  worldly  labor,"  and  all  '^  exposing  of 
goods  to  sale,"  except  meat  and  milk.  Bakers — rather  a  strange 
association,  according  to  our  present  ideas — were  permitted  sub- 
sequently, and  in  this  we  see  the  constitutional  tendency  of 
some  of  our  ancestors,  to  dress  dinners  on  a  Sunday,  as  a  work 
of  necessity.  But  although  the  preparation  of  food  for  the 
body  was  thus  excepted,  no  similar  exemption  was  extended  to 
the  preparation  of  food  for  the  mind.  Indeed,  in  any  view  of 
religious  obligation,  it  would  be  difficult  to  contend  that  the 
reading  of  advertisements  in  a  Sunday  newspaper,  or  aiding  a 
person  to  do  so,  is  a  work  of  either  necessity  or  charity.  The 
mind,  certainly,  on  that  day  requires  no  such  sustenance.  And 
even  as  a  mere  matter  of  taste,  it  must  be  admitted  that  com- 
mon business  advertisements  of  buying  and  selling  are  a  very 
unsuitable  outfit  for  a  <'  feast  of  reason."    Six  days,  at  all  eventB, 
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of  such  diet  are  enough.  Thought  perpetually  ruDiiing  in  one 
channel,  like  matrimony  in  one  family,  d^rfs  the  intellect 
It  is  rather,  therefore,  a  work  of  charity  in  such  cases  to  with- 
hold than  to  give.     Abstinence,  not  sustenance,  is  what  is  needed. 

It  is  a  strange  mode,  it  will  be  said,  to  support  religion  by 
sheltering  bad  faith.  Laws  involving  public  policy  can  seldom 
be  made  effectual  in  any  other  way.  The  gaming  law,  the 
usury  law,  the  smuggling  law  and  other  enactments  of  like 
character,  are  familiar  illustrations  of  the  principle  that  he  who 
sets  the  law  at  defiance  can  claim  no  assistance  from  the  law. 
The  law  in  such  cases  generally  frowns  on  both  parties,  and 
aids  neither,  unless  it  be  to  wrong  the  other. 

My  conclusion,  then,  is,  that  the  contract  made  by  the  plain- 
tiffs to  publish  the  defendant's  advertisement  in  a  Sunday 
paper  was  a  contract  to  do  an  act  prohibited  by  the  statute,  and 
that  the  price,  therefore,  stipulated  to  be  paid  for  the  service, 
whatever  may  be  the  moral  obligation,  cannot  be  recovered  in 
any  court  of  this  state. 

Judgment  for  the  defendants. 

[New  York  Special  Term,  February  12, 1855.    Roosevdt^  Justice.] 


Morgan  vs.  The  Mechanics'  Banking  Association. 

Where  notes  and  stock  are  deposited  as  collateral  security  for  the  payment  of 
promissory  notes  given  on  obtaining  a  loan  of  money,  upon  an  agreement 
that  the  avails  of  the  collaterals  are  to  be  applied  to  the  payment  of  the  loon 
when  the  notes  given  therefor  become  due,  if  the  collaterals  are  paid  before 
the  notes  of  the  borrower  become  due,  and  the  lender  uses  the  money,  such 
use  of  the  money  will  not  amount  to  usury  in  the  notes,  unless  it  was  a  part 
of  the  agreement,  made  at  the  time  of  giving  the  same,  that  the  lender  should 
have  the  use  of  the  money  without  interest. 

APPEAL  from  a  judgment  entered  at  a  special  term,  upon  the 
report  of  a  referee.    The  action  was  brought  by  the  plain- 
tiff who  was  the  assignee  of  Jacob  S.  Piatt,  in  trust  for  the 
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creditors  of  the  latter,  against  the  defendants,  for  the  recovery 
of  a  large  amount  of  certain  collateral  notes  and  stock  trans- 
ferred to,  and  received  by  the  defendants,  in  a  certain  transac- 
tion between  Piatt  and  the  defendants,  which  was  alleged  by 
the  plaintiff  to  have  been  corrupt  and  usurious.  The  following 
facts  were  found  by  the  referee.  On  or  about  the  26th  day  of 
November,  1850,  Jacob  S.  Piatt  obtained  from  the  defendants  a 
loan  of  $20,000  on  his  own  note,  for  that  amount,  payable  on  or 
about  the  first  day  of  March,  1851 ;  and  as  security  for  the 
payment  of  his  said  note,  he  deposited  with  the  defendants 
various  other  notes,  and  also  the  Shelbume  Lead  Mining  Stock, 
mentioned  in  the  pleadings.  On  or  about  the  third  day  of  Jan- 
uary, 1851,  Piatt  obtained  from  the  defendants,  a  further  loan 
of  $10,000,  on  his  own  note  for  that  amount,  payable  on  or  about 
the  said  first  day  of  March,  1851 ;  and  as  security  for  the  pay- 
ment of  his  said  last  mentioned  note,  he  deposited  with  the  de- 
fendants various  other  notes.  On  or  about  the  first  day  of  March, 
1851,  Piatt,  for  the  purpose  of  paying  his  two  last  mentioned 
notes,  and  for  other  purposes,  obtained  from  the  defendants  a 
loan  of  $27,000,  on  his  own  note,  for  that  amount,  payable  in 
sixty  days,  and  as  security  for  the  payment  thereof,  he  deposited 
with  the  defendants,  the  several  notes  and  securities  which  had 
previously  been  deposited  as  aforesaid,  and  which  were  not  then 
due,  together  with  various  other  notes,  in  addition  thereto. 
When  Piatt  applied  to  the  defendants  for  each  of  the  aforesaid 
loans,  he  presented  his  own  note,  with  a  list  of  the  notes  which 
he  proposed  to  deposit  as  a  collateral  security,  which  were  laid 
before  the  board  of  directors  of  the  defendants ;  and  the  said  loans 
were  made  on  being  approved  by  the  board,  in  the  usual  way. 
No  specific  agreement  was  entered  into  between  the  parties, 
aside  from  making  the  loans  in  the  manner  above  stated.  The 
notes  deposited  as  collateral  security,  as  aforesaid,  on  each  of 
said  loans,  were  numerous,  and  for  small  amounts,  against 
various  individuals ;  and  the  defendants  gave  notice  to  such  in- 
dividuals when  their  respective  notes  fell  due,  and  attended  to 
the  collection  of  the  same.  A  portion  of  the  said  notes  became 
due,  and  some  of  them  were  paid*  at  various  dates  prior  to  the 
Vol.  XIX.  74 
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time  when  the  aforesaid  principal  notes  for  which  they  were 
security,  became  due  ;  and  in  such  cases,  the  money  received 
on  said  collateral  notes  was  credited  in  a  separate  and  distinct 
account  called  the  cashier's  account,  but  was  mingled  with  and 
treated  like  other  funds  deposited  in  the  bank  of  the  defendants ; 
and  was  applied  in  payment  of  the  said  principal  notes  of  the 
said  Piatt,  when  the  same  became  due.  Interest  at  the  legal 
rate  was  deducted  from  the  amount  of  the  aforesaid  loans,  at 
the  time  of  making  the  loan,  in  the  usual  way.  but  no  interest 
was  allowed  by  the  defendants  upon  the  moneys  received  upon 
the  collateral  notes  which  were  paid  prior  to  said  principal  notes 
falling  due.  The  said  note  of  Piatt,  for  $27,000,  had  not  been 
paid,  nor  had  a  sufficient  amount  been  received  upon  the  said 
collateral  notes  to  pay  the  same ;  and  the  said  collateral  notes 
remaining  unpaid,  and  also  the  Shelbume  Lead  Mining  Stock, 
were  still  held  by  the  defendants,  as  collateral  security  for  the 
payment  of  the  said  note.  The  said  Jacob  S.  Piatt  made  and 
executed  an  assignment  of  the  said  collateral  notes  and  stock  to 
the  plaintiff  in  this  action,  as  stated  and  set  forth  in  the  com- 
plaint. 

The  said  referee  found  as  matter  of  law,  from  the  foregoing 
facts,  that  neither  of  the  said  loans  to  Piatt  was  made  upon  a 
corrupt  and  usurious  agreement,  or  contrary  to  the  statutes 
against  usury ;  that  the  plaintiff  was  not  entitled  to  have  the  said 
collateral  notes  delivered  or  transferred  to  him,  but  that  the  de- 
fendants were  entitled  to  retain  the  same  until  the  aforesaid 
note  of  Piatt  should-have  been  paid ;  and  that  the  defendants 
were  entitled  to  judgment  against  the  plaintiff  for  their  costs  in 
this  action.  Judgment  was  entered  accordingly,  and  the  plain- 
tiff appealed. 

W.  Rutherfurd  and  Thjos.  B.  Dibble,  for  the  plaintiff. 

R.  E,  Mount,  jun.  for  the  defendants. 

By  the  Court,  Morris,  J.  There  was  no  agreement  or  under- 
standing that  nsury  should  be  taken.    The  agreement  estaln 
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lished  was  the  legal  and  asual  one,  where  collaterals  are  deposited 
as  security,  and  their  avails  are  to  be  applied  to  the  payment  of 
the  notes  when  the  notes  become  due.  If  the  collaterals  were 
paid  before  the  note  became  due,  and  the  bank  used  the  money, 
then  upon  a  settlement  of  accounts  the  bank  should  allow  Piatt's 
estate  interest  on  such  moneys.  The  use  of  the  money  paid  on 
such  collaterals  cannot  be  deemed  usury  in  the  notes  given  by 
Piatt,  unless  at  the  time  of  giving  his  note  the  t^^e  of  the  money 
paid  upon  the  collaterals,  without  interest,  was  a  part  of  the 
agreement.  The  facts  reported  by  the  referee  show  that  such 
was  not  the  agreement. 

Judgment  affirmed  with  costs. 

[New  Tork  General  Term,  April  9, 1865.  Mitchell,  Roosevelt  and  Morris, 
Jujitices.] 


The  Canal  Bank  op  Albany  vs.  Harris. 
The  Same  vs.  The  Same. 

Under  the  dOlst  section  of  the  code,  no  motion  can  be  made  in  the  fiist  Judicial 
district  in  an  action  in  which  the  Tenue  is  laid  in  another  district. 

APPEAL  from  an  order  made  at  a  special  term,  denying  the 
defendant's  motion  to  set  aside  executions. 

P.  Cogger,  for  the  plwntiffs. 

D.  Evans,  for  the  defendant. 

By  the  Court,  Morris,  J.  In  both  these  cases  judgments 
were  entered  in  this  court,  in  the  county  of  Albany,  in  the  third 
judicial  district.  Executions  on  said  judgments  have  been 
issued  to  the  city  and  county  of  New  York,  in  the  first  judicial 
district,  where  the  defendant  resides.    The  defendant  applies  to 
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this  court  to  set  afiide  the  exectttions,  for  irregularity,  because 
they  were  issued  after  the  expiration  of  five  years  since  the 
entering  of  judgment,  without  first  haying  obtained  permission 
from  the  court. 

The  plaintiffs  object  to  the  court  in  this  district  entertaining 
the  motion,  and  claim  that  §  401  of  the  code  sustains  them  in 
the  objection.  The  words  relied  upon  are,  "  and  no  motion  can 
be  made  in  the  first  district  in  an  action  triable  elsetahereJ* 
The  fair  import  of  these  words  is,  that  no  motion  shall  be  made 
in  the  first  district  in  a  cause  in  which  the  venue  is  laid  in 
another  district. 

The  present  is  a  motion  in  these  two  causes,  and  such  motion 
can  only  be  made  in  the  causes.  The  title  of  the  papers  shows 
it  is  in  these  two  causes,  and  the  venue  in  each  cause  is  not 
laid  in  the  first  district.  The  40l8t  section  of  the  code  applies. 
Therefore  this  court  should  not  entertain  the  motion.  The 
motion  to  vacate  the  executions  must  be  made  in  the  third  judi- 
cial district 

Order  of  the  special  term  modified. 

[New  Tork  General  Term,  April  9,  1865.  MUcheUj  Rooseveli  and  Morris, 
Justices.] 


In  the  matter  of  the  application  of  the  Mayor,  d&c,  op  the 
City  of  New  York,  relative  to  the  opening  and  extension 
of  the  Bowery. 

Section  12  of  the  act  of  April  80,  1889,  (Laws  of  1889,  eh.  209,)  does  not 
authorize  the  supreme  court  in  the  first  Judicial  district,  at  general  term,  to  reTiso 
and  modify  the  rules  made  by  the  old  supreme  court,  in  July,  1889,  relative  to  the 
taxation  of  the  costs  of  opening  and  improying  streets  in  the  city  of  Xcw  York. 

Accordingly  hddt  that  the  rules  upon  that  subject,  adopted  at  a  general  term  of 
the  supreme  court  held  in  the  first  district,  on  the  80th  of  March,  1854,  wen 
Toid  and  nugatory. 

The  supreme  court,  in  the  soferal  JadidaJ  districts  of  the  elate,  has  no  pow  to 
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make  general  roles.  That  power  is,  by  (  470  of  the  code,  expresslj  given  to 
the  conrocation  of  jadges  therein  mentioned,  who  are  to  meet  every  two  yean 
for  that  purpose. 
The  act  of  April  1, 1854,  (Laws  of  1854,  p.  281,)  governs  as  to  the  taxation  of 
the  costs  and  expenses  of  street  improvements  in  the  city  of  New  York. 
Consequently  all  biUs  of  the  corporation  counsel,  for  services  rendered,  or  of 
procoedings  pending  previous  to  the  first  day  of  January,  1855,  are  to  be 
taxed  at  the  rates  allowed  previous  to  the  passage  of  that  act. 

APPEAL  from  a  decision  made  at  a  special  term,  confirming 
the. report  of  commissioners,  and  the  taxation  of  costs  by 
the  clerk.  The  objections,  argued  before  this  court,  were  to 
the  costs  as  taxed  by  the  clerk.  Various  objections  were  taken 
to  the  bill  of  costs,  of  which  it  is  necessary  to  notice  only 'the 
following :  "  1.  That  the  bill  is  not  made  out  conformably  to 
the  rules  of  this  court,  adopted  at  the  general  term,  held  in 
March,  1854,  and  is  filled  with  charges  for  services  which  may 
not  be  performed  and  were  not  rendered,  as  admitted,  at  the 
time  of  such  taxation ;  and  each  and  eyery  item  of  said  bill  is  gen- 
erally objectionable,  and  is  objected  to  herefor;  and  that  under 
the  notice  of  taxation,  commissioners  cannot  tax  any  other 
charges  thana  those  for  their  own  attendance,  at  legal  rates,  and 
their  own  lawful  expenses,  and  not  costs  or  counsel  fees,  or 
charges  for  the  services  of  others.''    The  notice  was  as  follows : 

"  Supreme  Court.  In  the  matter  of  the  mayor,  aldermeti  and 
commonalty  of  the  city  of  New  York,  relative  to  opening  and 
extending  of  the  Bowery,  firom  the  southerly  side  of  Chatham 
square  to  Franklin  square  in  said  city. 

Notice  is  hereby  given  that  the  costs,  charges  and  expenses 
incurred  by  reason  of  the  proceedings  in  the  above  entitled 
matter  will  be  taxed  by  the  clerk  of  the  supreme  court,  at  his 
ofBce  in  the  city  hall  of  the  city  of  New  York,  on  Saturday 
the  80th  day  of  December,  A.  D.  1854,  at  12  o'clock,  M. 

George  B.  Smith, 
Wm.  N.  McIntyrk, 
Bartlett  Smith, 

Commissioners* 
New  York,  December  6th,  1854." 
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*'  Obje<ction  2.  That  the  usual  and  customary  rates,  charges, 
proofs,  &c.,  mentioned  in  §  1  of  the  act  of  April,  1854,  are  only 
those  fixed  by  the  rules  of  this  court,  adopted  at  a  general  term 
thereof  held  in  March,  1854.  No  custom  can  be  sanctioned 
ifhich  is  not  legal ;  and  these  general  term  rules  are  made  pur- 
suant to,  and  by  authority  of,  §  12  of  the  act  of  April  20, 1839, 
and  became  part  thereof." 

12.  J,  Dillon^  counsel  for  the  corporation,  in  person. 

Wm.  N.  Dj/ckman  and  Wm.  Curtis  Noyes,  contra. 

By  the  Court,  Morris,  J.  Each  of  these  objections  is 
founded  upon  the  presumption  that  the  rules,  adopted  by  the 
general  term  of  the  supreme  court  in  this  district,  on  the  80th 
of  March,  1854,  established  the  principle  upon  which  the  ser- 
vices in  this  matter  were  to  be  performed  and  the  costs  are  to 
be  taxed.  If  this  position  is  correct,  the  costs  are  improperly 
taxed. 

The  12th  section  of  the  act  entitled  "  An  act  to  amend  an 
act  to  reduce  several  laws  relating  particularly  to  the  city  of 
New  York  into  one  act,"  passed  April  30th,  1839,  required  the 
supreme  court  ^'  to  make  rules  to  apply  to  the  said  bills  of  costs, 
[cosfs  in  matters  like  the  one  under  consideration,]  the  existing 
laws  in  relation  to  the  taxation  of  costs,  and  the  nature  and 
proof  of  the  services  rendered  and  disbursements  charged,  as  far 
as  the  same  can  be  made  applicable,  and  no  unnecessary  costs 
or  charges  shall  be  cUlowedJ^ 

In  compliance  with  the  directions  of  this  statute,  the  supreme 
court,  while  it  was  organized  under  the  late  constitution,  when 
it  consisted  of  three  judges,  at  a  general  term  held  at  the  city 
of  TJtica,  in  July,  1839,  made,  upon  this  subject,  the  following 
rule :  "  Pursuant  to  section  12  of  chapter  209  of  the  laws  of 
1839,  it  is  ordered,  that  the  costs  and  charges  of  commissioners 
of  estimate  and  assessment,  of  the  attorney,  counsel  and  all 
other  persons  employed  by  them  in  any  proceedings  for  opening, 
extending,  enlarging,  altering,  or  otherwise  improving  any 
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Street,  avenue,  square,  or  public  place  in  the  city  of  New  York, 
shall  be  taxed  by  one  of  the  clerks  of  this  court,  or  by  the  recor- 
der of  the  city  of  New  York,  or  by  a  circuit  judge  of  the  first 
circuit ;  and  that,  on  such  taxation,  the  taxing  officer  shall  re- 
quire proof,  by  affidavit,  of  the  number  of  days  that  the  said 
commissioners  shall  respectively  have  been  employed  in  the 
duties  of  their  appointment.  Also,  that  the  attorney's  charges 
for  all  necessary  services  and  disbursements,  shall  be  proved  by 
affidavit,  and  shall  be  taxed  according  to  the  fee  bill  established 
by  the  laws  of  this  state  for  services  rendered  in  this  court. 
Also,  that  the  said  taxing  officer,  on  proof,  by  affidavit,  of  the 
services  of  counsel,  may  allow  reasonable  counsel  fees  therefor ; 
and  that  all  necessary  expenses  and  disbursements  which  it 
shall  be  proved  by  affidavit  that  the  said  commissioners  have 
incurred,  or  that  it  is  their  duty  to  provide  for,  shall  be  allowed 
by  such  taxing  officer." 

Under  this  rule,  all  subsequent  proceedings,  upon  the  subject 
to  which  it  applied,  have  been  conducted ;  and  all  bills  of  costs 
have  been  taxed,  down  to  the  proceeding  in  the  present  matter. 
The  party  opposing  the  report  of  the  commissioners,  and  object- 
ing to  the  costs  as  taxed,  contends  that  the  said  section  12  of 
the  act  of  30th  April,  1839,  authorizes  the  supreme  court  of  this' 
district,  at  general  term,  to  revise  and  modify  the  rules  made  by 
the  old  supreme  court,  in  July,  1839  ;  and  that,  therefore,  the 
rules  upon  this  subject,  made  by  the  supreme  court  of  this 
district,  on  the  30th  of  March,  1854,  control  this  question. 

The  proceedings  in  this  matter  are  not  under  the  code,  or  af- 
fected by  the  code ;  but,  are  governed  entirely  by  the  statute, 
and  the  rules  adopted  by  the  court,  under  the  statute.  The  su- 
preme court,  in  the  several  judicial  districts  of  the  state,  has 
no  power  to  create  general  rules ;  that  power,  by  §  470  of  the 
code,  is  expressly  given  to  a  convocation  of  judges,  mentioned  in 
that  section,  who  are  to  meet  every  two  years  for  that  purpose, 
at  the  capitol  in  the  city  of  Albany.  The  rules  adopted  by  the 
general  term  in  this  district,  on  the  30th  of  March,  1854,  if  le- 
gal, are  general  rules  applicable  to  all  cases  of  like  character. 
Therefore,  the  general  term  in  a  district  had  no  legal  power  to 
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make  them ;  for  which  reason,  those  rules  are  void  and  nuga- 
tory. The  act  of  the  legislature  of  the  1st  of  April,  1854,  en- 
tirely governs  this  question. 

The  language  of  that  part  of  the  section  of  that  act,  applica- 
ble to  this  matter,  is  as  follows :  '^  that  this  section  shall  not  pre- 
vent the  said  counsel  from  receiving  his  costs,  fees  and  charges, 
for  all  services  rendered  by  him  in  any  matter  or  proceeding 
aforesaid,  on  or  before  the  said  first  day  of  January  next ;  [1855] 
but  said  costs,  fees  and  charges,  for  services  so  previously  ren- 
dered, and  also  the  costs,  charges,  expenses  and  disbursements, 
of  all  commissions  or  proceedings  pending  on  or  before  the  said 
first  day  of  January  next,  [1855]  shall  be  taxed  by  the  clerk 
of  the  supreme  court,  at,  for,  and  upon  the  usual  and  customa- 
ry rates,  services  and  proofs,  heretofore  taxed  and  allowed,  and 
upon  such  taxation,  shall  be  paid  by  the  mayor,  aldermen 
and  commonalty  aforesaid^ 

The  usual  and  customary  rates,  services  and  proofe,  heretofore 
taxed  and  allowed  in  these  cases,  are  fully  established  in  the 
cases  referred  to  upon  the  argument,  and  distinctly  so  in  the 
case  of  extending  Caned  street,  in  the  reports  of  Mr.  Bosworth 
and  Mr.  Noyes,  as  approved  by  the  court. 

The  evidence  in  this  case  shows  that  these  costs  have  been 
taxed  by  the  clerk  of  the  court,  "at,  for,  and  upon  the  usual  and 
customary  rates,  services  and  proofs,  heretofore  taxed  and  al- 
lowed." 

Order  of  special  term  affirmed. 

[New  York  Qcneral  Term,  April  9,  1855.  Morrtt,  CUrke  and  Coniei, 
Justices.] 


BiNNEY  vs.  LeGaL  &  BOULAND. 

Where  partners  are  sued,  together,  one  has  no  power  to  make  an  ofier.  on  hehalf 
of  himself  and  his  copartner,  that  the  plaintiff  may  take  judgment  under  the 
code ;  without  some  evidence  from  which  it  may  he  inferred  that  his  copartner 
authorized  him  to  make  the  offer,  or  assented  to  it 

Where  an  attorney  appears  for  hoth,  and  there  is  no  contrivance  in  employing 
him  to  appear,  his  appearance  on  the  record  may  make  the  Judgment  regulart 
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APPEAL  from  an  order  made  at  a  special  term,  setting  aside 
the  judgment  and  execution,  as  against  the  defendant  Bou- 
land. 

N.  B.  LaBau^  for  the  plaintiff. 

P.  Y.  Cutler^  for  Bouland. 

By  the  Courts  Mitchell,  J.  The  defendants  are  partners, 
and  (so  far  as  the  affidavits  show)  are  indebted  to  the  plaintiff 
for  moneys  of  his,  applied  to  the  use  of  the  firm  by  the  concur- 
rence of  both  defendants.  A  summons  in  this  action  was 
served  on  LeGul  on  the  20th  of  February,  1854,  and  on  Bou- 
land on  the  same  or  the  next  day.  On  the  22nd  LeGal  alone, 
but  in  the  name  of  the  firm,  and  signing  for  both  defendants, 
made  a  written  offer  that  the  plaintiff  might  take  judgment  for 
$1000,  interest,  and  costs.  This  was  accepted  on  the  24th,  and 
on  the  same  day  judgment  was  entered  and  execution  issued, 
when  it  was  discovered  that  Bouland  had  assigned  the  stock  on 
hand,  on  the  23d  of  the  month,  and  that  the  assignee  was  in 
possession.  Bouland  moved,  promptly,  to  set  aside  the  judg- 
ment and  execution  as  against  him,  and  the  motion  was  granted, 
but  only  on  the  condition  that  he  should  give  security  to  pay 
the  amount  of  any  recovery  against  him.  He  appeals ;  and 
the  question  is,  was  the  judgment  regular  as  against  him  ? 

The  plaintiff's  attorney  says  in  an  affidavit,  and  on  the  mo- 
tion, that  on  the  23rd  of  Feb.  he  ^'  served  the  defendants  with  a 
notice  of  acceptance  of  the  offer."  Bouland  says,  in  his  affida- 
vit, that  he  was  informed  on  the  28/A  of  Februart/^  that  LeGal 
had  made  the  offer.  This  last  affidavit  was  served  oif  the  plain- 
tiff's  attorney,  and  he  does  not  deny  that  the  28th  was  the  first 
day  on  which  Bouland  received  notice  of  the  offer  being  made. 
He  probably  used  the  general  terms  "he  served  the  defendants 
with  notice  of  the  acceptance,'^  on  the  ground  that  LeGal  was 
regarded  by  him  as  the  representative  of  both,  and  service  oa 
him  the  same  as  on  both.  It  is  to  be  inferred  that  no  notice  of 
the  acceptance  was  served  on  Bouland. 

Vol-  XIX,  75 
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Since  this  case  was  decided  at  special  term,  the  sabjcct 
of  the  right  of  one  partner  to  bind  another  in  a  suit  at  law 
has  been  before  the  court,  at  general  term,  in  Everson  v.  Gehr- 
ma7ij{a)  and  it  was  held  that  he  had  no  such  power,  when  act- 
ing against  the  wishes  of  his  copartner ;  .aAd  that  his  implied 
power  was  only  to  act  in  suits  at  law  according  to  the  express 
or  implied  wish  of  such  copartner.  Here,  both  partners  were 
at  hand  ;  the  plaintiff  or  his  attorney  had  spoken  with  both,  as 
to  some  arrangement  of  this  action ;  and  Bouland  had  told  the 
plaintiff's  attorney  that  he  had  the  entire  management  of  the 
business  of  LeGal  and  Bouland,  and  that  he  could  not  then 
settle  the  debt,  but  that  if  he  could  raise  half  the  debt  he 
would,  if  LeGal  would  raise  tUe  rest  and  his  counsel  should  ap- 
prove it.  The  plaintiff  was  thus  notified  that  Bouland  was  the 
manager  of  this  matter,  and  that  so  far  from  committing  his 
interest  in  it  to  LeGal,  he  claimed  to  control  the  business, 
and  had  his  own  counsel  to  act  for  him.  Bouland,  therefore,  did 
no  act  to  lead  the  plaintiff  to  suppose  that  LeG^l  might  act  for 
him,  but  did  directly  the  contrary.  Under  these  circumstances 
LeGtd  had  no  power  to  make  the  offer,  except  for  himself;  and 
the  judgment  was  irregular  and  should  be  set  aside,  as  to  him, 
without  any  condition. 

One  partner  has  no  power  to  make  the  offer  to  the  plaintiff 
to  take  judgment,  under  the  code,  on  behalf  of  himself  and  his 
copartner,  without  some  evidence  from  which  it  is  to  be  inferred 
that  his  copartner  authorized  him  to  make  the  offer,  or  assented 
to  it.  Where  an  attorney  appears  for  both,  and  there  is  no  con- 
trivance in  employing  him  to  appear,  his  appearance  on  the 
record  may  make  the  judgment  regular. 

The  order  appealed  from  should  be  modified  accordingly, 
without  costs. 

[New  York  General  Term,  April  9, 1855.  MUeheUf  Roottvdt  and  CUrhi^ 
Justices.] 

(a)  10  How.  Pr,  Rep,  801. 
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Philadelphia. 

An  authority  to  a  sub-agent  of  an  insurance  company,  to  receive  applications  for 
insurance  and  forward  them  to  a  general  agent,  and  to  make  the  insurances 
binding  untU  the  general  agent  shall  affirm  or  disaffirm  them,  does  nc^  include 
a  power  in  the  sub-agent  to  take  and  receive  an  application  from  hinuelfj  for 
an  insurance  upon  his  own  property ^  so  as  to  bind  the  company. 

An  ag^t  of  an  insurance  company,  however  broadly  his  authority  may  be  ex- 
pressed, has  no  power  to  act  for  himself  He  cannot  make  a  contract  in  which 
he  acts  directly  fbr  himself  and  also  as  agent  for  the  company. 

THIS  action  was  brought  to  recover  the  amount  of  the  plain- 
tifiF'g  loss  by  fire,  upon  a  policy  executed  by  the  defendants, 
dated  26th  February,  1848.  The  cause  was  tried  before  his 
honor,  Judge  Edwards,  and  a  jury,  on  the  21st  March,  1851, 
when  a  verdict  was  rendered  in  favor  of  the  plaintijf,  for 
$4,797.98,  subject  to  further  argument  upon  the  questions  of  law 
reserved.  The  defendants,  being  a  foreign  corporation,  created 
by  an  act  of  the  legislature  of  the  state  of  Pennsylvania,  and 
authorized  to  make  insurance  against  loss  or  damage  by  fire,  es* 
tablished  an  agency  for  the  transaction  of  such  business,  in  the 
city  of  New  York,  and  in  February,  1846,  they  appointed,  as  their 
general  agent,  Benjamin  S.  Whitney,  who  entered  upon  his  du- 
ties, and  advertised  himself  as  their  agent  to  attend  to  the  bu- 
siness of  insurance.  He  continued  to  be  such  agent  until  July, 
1848.  The  course  of  the  defendants'  dealing  with  their  agent, 
Whitney,  was  to  send  to  him  some  fifty  policies  at  a  time, 
signed  by  the  president  and  secretary,  with  the  corporate  seal 
attached,  to  be  filled  up,  countersigned,  and  delivered  by  him  to 
the  persons  insured  by  the  defendants  through  him.  He  was  to 
be,  and  was,  the  judge  of  the  propriety  of  the  risks  offered,  and 
was  not  required  to  report,  and  did  not  report,  the  same  to  the 
defendants  for  approval,  before  completing  the  contract.  If  he 
approved  of  the  risk,  he  filled  up,  countersigned  and  delivered 
the  policy  to  the  assured,  and  received  and  accounted  for  the 
premium  therefor.  In  order  to  extend  their  business,  Whitney, 
with  the  knowledge  of  the  defendants,  employed  sub-agents,  in 
different  places,  to  receive  applications  for  insurance,  and  report 
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the  same  to  him.  These  sab-agents  were  authorized  to  receiTO 
applications  for  insurance,  take  risks,  and  make  them  binding 
upon  the  company,  until  reported  to,  and  refused  by  him.  If 
not  rejected  by  Whitney,  a  policy  was  then  filled  up,  according 
to  the  application,  countersigned,  and  by  him  delivered  to  the 
assured.  This  course  of  business  was  known  to,  and  approved 
of,  by  the  defendants.  In  one  or  more  instances,  besides  the  one 
in  question,  it  happened  that  a  loss  occurred  before  the  policy 
was  issued,  which  the  company  paid.  Among  other  sub-agents 
BO  appointed  by  him,  Whitney,  on  the  10th  December,  1847,  ap- 
pointed as  his  agent  the  plaintiff,  (who  was  a  commission  and 
forwarding  merchant,  residing  at  Albany,)  and  gave  hinx  author- 
ity to  take  risks,  and  make  them  binding  upon  the  defendants, 
until  reported  to  him,  and  notice  of  his  rejection  of  the  same. 
Under  such  authority,  the  plaintiff  took  risks,  which  he  reported 
to  Whitney,  and  which  were  uniformly  approved.  The  defend- 
ants knew  that  he  had  been  appointed  agent,  with  these  powers, 
and  acquiesced  therein,  and  received  the  premiums  paid  upon 
risks  taken  by  him.  Whitney  was  also  the  general  agent  for 
the  Camden  Insurance  Company,  and  in  like  manner  appointed 
agents  under  him  for  that  company,  amongst  whom  was  the  plain- 
tiff. Being  such  agent  of  both  companies,  the  plaintiff  took  a 
risk  of  his  own  for  $2000,  for  one  year,  in  the  Camden  Insur- 
ance Company,  on  the  26th  February,  1848,  and  on  the  same 
day  he  took  another  of  his  own,  amounting  to  $4000,  for  two 
months,  with  the  defendants.  This  latter  risk  for  himself  waa 
taken  at  the  usual  rates  of  premium,  and  was  entered  in  the 
usual  fdrm,  and  according  to  his  usual  course  of  business,  in  the 
insurance  book  kept  by  him  for  that  purpose,  and  where  he  enter- 
ed other  risks.  On  the  same  day  the  plaintiff  addressed  to 
Whitney  a  letter  notifying  him  that  he  had  insured  his  stock  for 
the  coming  year  in  the  Camden  office,  and  that  he  had  taken 
$4,000  risk  for  two  months  with  the  defendants.  This  letter, 
which  contained  a  copy  of  the  entry  of  the  risk  in  the  insurance 
book,  was  received  and  read  by  Whitney  prior  to  his  hearing  of 
the  loss,  and  at  about  10  A.  M.  of  the  1st  of  March,  at  which  time 
he  duly  considered  and  accepted  the  risk.    About  one  o'clock 
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A.  M.  of  the  same  1st  March,  a  fire  occurred  in  the  second 
building  from  the  premises  in  question,  which  extended  to,  and 
consumed  the  one  occupied  by  the  plaintiff;  notice  of  which  fire 
was  communicated  to  Whitney  by  telegraph  about  2  P.  M.  of 
the.  same  day,  and  after  full  consideration,  and  considering  the 
risk  to  have  been  fairly  taken  on  the  26th  of  February,  he  con- 
cluded that  the  plaintiff  was  entitled  to  a  policy  therefor,  and 
accordingly  on  the  2d  March  he  filled  up,  countersigned  and  de- 
livered to  the  plaintiff's  agent  one  of  the  policies  so  sent  to  him 
by  the  defendants,  being  the  one  upon  which  this  action  is 
brought.  Whitney  never  in  any  way  objected  to  the  risk,  but 
approved  of  the  same,  and  even  after  notice  of  the  fire  he  reoog- 
nized  it  as  a  valid  risk.  He  received  the  premium  therefor,  and 
accounted  for  and  paid  over  the  same  to  the  defendants,  and  of- 
fered to  settle  the  loss  by  payiog  part  cash  and  part  in  drafts. 

AT.  S.  Bidwell,  for  the  plaintiff. 

E,  S.  Van  Winkle^  for  the  defendants. 

By  ike  Courts  Mitchell,  J.  It  has  become  familiar  law 
that  incorporated  companies  may  contract  by  parel ;  and  may 
therefore,  like  private  individuals,  appoint  their  agents  by  parol ; 
and  that  the  &ct  of  the  appointment,  and  the  extent  of  the  au- 
thority conferred,  may,  as  in  the  case  of  private  individuals,  be 
established  by  proof  of  the  acts  of  the  alleged  agent,  known  to 
and  ratified  by  the  company.  In  this  case  it  was  shown  that 
Whitney  was  the  agent  of  the  defendants,  and  that  policies  were 
left  in  his  custody,  to  be  valid  and  binding  upon  the  company 
on  his  countersigning  them.  It  was  also  proved  that  when  Whit- 
ney was  at  the  office  of  the  defendants,  in  Philadelphia,  in  the 
presence  of  the  president  and  directors  of  the  company,  and 
talking  of  the  course  of  his  business,  it  was  stated  that  he  em- 
ployed sub-agents  to  take  and  secure  risks  for  the  company ;  and 
that  by  so  doing  he  was  enabled  to  increase  his  business,  and  do 
more  for  the  company ;  that  the  sub-agents  received  applications 
and  made  them  binding  firom  the  date  of  the  application  until 
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they  were  reported  to  him,  and  he  gave  notice  whether  he  de- 
clined them.  No  objection  was  made  by  any  officer  of  the  com- 
pany to  this  course  of  proceeding  on  the  part  of  Whitney.  The 
company  therefore  knew  that  he  was  in  the  habit  of  employing 
sub-agents,  who  received  applications  and  made  them  binding 
on  the  company  from  the  date  of  the  application  until  they  were 
reported  to  Mr.  Whitney,  and  he  affirmed  or  disaffirmed  them. 
Consequently  the  company  sanctioned  and  ratified  the  practice 
of  Whitney  in  appointing  such  sub-agents ;  and  that  sanction 
gave  as  much  validity  to  the  appointment  as  if  it  had  been  made 
directly  by  the  company.  Whitney  appointed  Bentley,  the 
present  plaintiff,  "  agent  of  this  company  to  take  and  secure  ap- 
plications for  the  company,  and  forward  the  same  to  Whitney, 
to  be  made  out  and  sent  according  to  the  orders  received  at 
Whitney's  office."  This  was  in  writing ;  and  if  it  limited  Bent- 
ley's  authority,  so  that  he  should  only  receive  applications  and 
submit  them  to  Whitney,  yet  this  private  instruction  would 
not  affect  third  parties,  who  would  be  guided  by  the  acts  of 
Bentley  approved  by  the  company.  So  that  it  must  be  assum- 
ed that  Bentley  had  power  to  receive  an  application  for  insur- 
ance, and  make  it  binding  until  Whitney  should  affirm  or 
disaffirm  it. 

On  the  28th  of  February,  1848,  Bentley  wrote  to  Whitney, 
as  agent  of  the  Columbia  Insurance  Company,  that  he  wished 
$4000  for  two  months  on  flour,  grain  and  country  produce,  his 
own  or  on  storage  or  commission,  in  his  brick  store  on  Quay 
street,  Albany.  He  also  made  an  entry,  at  the  same  time,  in 
the  book  which  he  kept  as  the  agent  of  the  company,  of  the 
insurance  as  effected  on  the  26th  of  that  month.  His  letter  to 
Whitney  also  showed  that  the  insurance  was  to  take  effect  on 
that  day.  The  letter  did  not  reach  Whitney  until  after  10 
o'clock  on  the  1st  of  March  following,  and  when  it  was  read  by 
Whitney,  (accordmg  to  the  testimony  of  Mr.  Thompson,  al- 
though contradicted  by  Whitney,)  Whitney  said  he  approved  of 
the  risk  for  the  defendants.  About  2  o'clock  in  the  afternoon 
of  the  1st  of  March,  intelligence  was  received  in  New  York 
that  the  plaintiff's  buildings  were  destroyed  at  about  1  o'clock 
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that  morning  by  fire.  Their  contents  were  also  destroyed  with 
them.  No  communication  of  any  kind  was  made  by  Whitney 
to  the  plaintiff  until  some  days  after  this,  when  Whitney  "  in 
view  of  his  having  previously  given  authority  to  Bentley  to  act  as 
8ub>agent,  and  the  influence  brought  to  bear  in  Bentley's  &vor,  by 
Bulkley  and  James,  was  induced  to  make  out  the  policy,  enter 
it  in  the  register  and  countersign  and  deliver  it."  So  that  un- 
til after  knowledge  of  the  fire  no  ratification  of  the  policy  was 
made  by  Whitney,  and  then  it  was  done  only  under  the  idea 
that  he  was  bound  to  do  so,  as  he  had  previously  given  Bentley 
authority  to  act  as  sub-agent ;  or,  in  other  words,  under  the 
idea  that  as  Bentley  was  sub*agent,  he,  Bentley,  could  take 
and  receive  applications  from  himself  and  make  them  binding  on 
the  company  from  the  time  he  took  them  until  the  company, 
through  Whitney,  should  disaffirm  them ;  so  that  if  a  fire  should 
happen  in  the  interval,  the  company  should  bear  the  loss.  This 
idea  of  his  was  on  the  supposition  that  an  authority  to  an  agent 
to  take  and  receive  applications  for  insurance  and  secure  them 
for  and  against  the  company,  until  disapproved,  included  a 
power  in  the  agent  to  take  and  receive  such  applications  from 
himself  and  secure  them  for  himself,  against  the  company.  The 
plaintiff's  success  depends  on  his  ability  to  sustain  this  suppo- 
sition. For  after  the  fire  was  known  to  Whitney  it  is  admitted 
that  he,  as  agent,  had  no  power  to  insure  the  property,  and 
none  to  give  a  policy,  unless  in  pursuance  of  a  previous  contract 
to  give  one,  binding  on  the  company.  Is  such  a  contract  bind- 
ing on  a  company? 

Some  principles  applicable  to  the  law  of  principal  and  agent, 
as  between  individuals,  were  stated  to  be  fiimiliarly  applied 
also  between  companies  and  their  agents.  Another,  equally  &r 
miliar  in  the  case  of  individuals,  is  equally  applicable  between 
companies  and  their  agents :  it  is  that  the  agent,  however  broad- 
ly his  authority  may  be  expressed,  in  any  general  terms,  has  no 
authority  to  act  for  himself.  He  cannot  make  a  contract  in  which 
he  acts  directly  for  himself  and  also  as  agent  for  the  company. 
The  company  (his  principal)  selects  him  to  act  as  its  agent,  that 
through  him  they  may  have  the  benefit  of  the  one-sided  feeling 
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irhich  will  lead  bim  to  look  to  their  interest,  only  as  a  eonnter- 
poise  to  the  one-sided  feeling  which  it  is  apprehended  the  in- 
sured will  have,  and  who,  it  is  supposed,  wiU  look  to  his  interest 
only,  regardless  of  that  of  the  company.  The  agent  is  to 
obtain  far  the  company  the  highest  rate  of  premium  that  may 
be  fairly  charged,  and  to  ayoid  dangerous  situations,  buildings 
and  properties,  unless  he  receives  a  high  premium  that  may  be 
commensurate  to  the  extra  risk.  The  insured,  on  the  other 
hand,  will  press  for  the  lowest  rate  of  premium,  and  as  far  as 
he  honestly  may,  will  naturally  undervalue  the  dangers  of  sit- 
uation, or  of  the  building,  or  of  its  contents.  The  same  person 
cannot,  in  such  circumstances,  act  for  both  parties,  and  in  what- 
ever terms  the  authority  to  him  may  be,  if  it  do  not  expressly 
authorize  him  to  act  for  the  principal,  it  cannot  be  intended  to 
authorize  him  to  act  for  both.  An  authority  to  a  land  agent  to 
sell  land  in  such  lots  and  at  such  prices  as  he  may  deem  fit, 
would  not  authorize  him  to  sell  to  himself,  at  any  price.  An 
equally  broad  authority  to  a  broker  to  sell  stock  would  not 
authorize  him  to  sell  any  of  it  to  himself.  So  here,  the  author- 
ity to  Bentley  to  receive  applications  or  make  insurances  would 
not  sanction  or  give  any  effect  to  an  insurance  made  by  him, 
for  himself.  His  temptation  would  be  to  put  the  premium  too 
low,  and  to  insure  even  if  the  situation  was  so  dangerous  that 
the  company  would  not  have  approved  of  it.  In  fact,  in  this 
case,  the  temptation  had  just  that  effect,  although  perhaps  un- 
consciously to  the  plaintiff.  He  charged  himself  only  13  cents 
for  two  months.  Whitney  says  he  would  not  have  accepted  the 
risk  had  the  fire  not  occurred,  and  that  his  objection  was  based 
on  the  low  rate  of  premium.  And  that  <^had  it  not  been 
for  the  written  authority  given  (by  him)  to  Bentley  binding  all 
risks  which  he  might  take,  he  never  would  have  received  the 
policy ;  it  would  have  been  promptly  declined  because  the  pre- 
mium was  too  low,  and  for  4;he  reason  that  the  company  opposed 
Whitney's  taking  risks  at  such  rates,  and  out  of  the  city  par- 
ticularly. 

The  company  meant  to  have  the  benefit  of  Bentley's  watch- 
fulness for  their  interest  in  all  contracts  that  he  should  make—* 
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a  watchfulness  to  be  not  merely  disinterested,  so  that  he  should 
have  no  bias  for  the  insured,  against  them,  but  prompted  by 
that  interested  feeling  which  one  has  when  acting  for  himself 
or  for  a  principal  whom  he  values  as  much  as  himself.  The 
plaintiff  deprived  the  company  of  this  advantage,  and  should 
bear  the  loss  that  results  from  his  own  illegal,  though  probably 
not  ill-meant  act.  It  is  better  for  him  now  to  lose  than  by  his 
success  to  subvert  or  impair  the  extent  of  a  healthful  rule  of 
law. 

The  language  of  the  authority  to  Bentley  also  excludes  the 
idea  of  his  acting  for  the  company  when  he  was  the  insured. 
It  is  "  to  tcJce  and  secure  applications,"  or  to  receive  applications 
and  make  them  binding.  When  an  application  is  made,  there  is 
one  to  apply  and  another  to  be  applied  to.  So  when  any  thing 
is  taken  or  received,  there  is  one  to  take  or  receive  and  another 
to  give  or  render. 

If,  as  Thompson  states,  (but  which  is  contrary  to  YHiitney's 
statement,)  Whitney,  when  he  received  Bentley's  letter,  said  he 
approved  of  the  risk,  for  the  Columbia,  and  said  it  before  he 
knew  of  the  fire,  this  did  not  make  a  contract  binding  on  the 
company.  It  was  a  mere  casual  remark,  not  made  to  any  one 
acting  for  'the  plaintiff  or  defendants,  not  reduced  to  writing, 
and  not  communicated  to  the  plaintiff.  He  also,  as  agent,  had 
no  right  to  let  another  sub-agent  insure  for  himself  and  then 
approve  the  insurance,  until  he  had  exercised  his  own  judgment 
as  to  the  expediency  of  the  risk  and  the  amount  of  premium 
to  be  paid.  This  he  could  not  have  done  when  he  made  this 
casual  remark.  When  he  afterwards  exercised  his  own  judg* 
ment,  it  was  that  he  would  not  have  taken  the  risk  for  the  com- 
pany, because  the  premium  was  too  low,  and  for  other  reasons 
before  stated. 

Without  going  over  other  objections  to  the  plaintiff's  right  to 
recover,  these  are  deemed  sufficient.  This  objection  is  included 
in  the  3d  request  to  charge,  and  according  to  it  judgment 
should  be  for  the  defendants,  or  a  new  trial  be  granted* 

[New  Tork  General  Term,  April  9, 1866.    MiteluU,  Rooievdt  and  CUrit^ 
Justices.] 
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In  the  matter  of  the  Knickerbocker  Bank. 

The  mere  entitling  of  an  order  as  granted  at  a  special  term,  which  by  law  may  be 
made  by  a  judge  out  of  couit,  or  the  making  of  it  by  a  judge  when  sitting  ai 

'  a  special  term,  instead  of  when  sitting  at  chambers,  will  not  vitiato  the  order. 

The  United  States  Trust  Company,  having  been  appointed  leceiver  of  the  Knick- 
erbocker ^a^nngs  Instiiuiiont  bi^ught  a  suit  as  such,  against  the  Knicker- 
bocker Bankf  claiming  that  $116,000  was  due  by  the  latter  to  the  former, 
while  the  bank  disputed  $49,000  of  that  claim.  The  Trust  Company  was  sub- 
sequently appointed  reoeiver  of  the  JSanki  also,  and  applied  to  the  court  for 
instructions. 

Bddf  1.  That  there  was  no  impropriety  in  making  the  Trust  Company  receiver 
of  both  institutions. 

2.  That  tho  Trust  Company,  as  the  receiver  of  both  the  Bank  and  the  Savings 
Institution,  and  thus  representing  both  debtor  and  creditor,  had  a  right  to  ap- 
ply to  the  court  for  instructions. 

THE  Knickerbocker  Bank  became  insolvent,  and  application 
was  made  to  one  of  the  justices  of  this  court,  for  the  appoint- 
ment of  a  receiver,  under  the  act  of  1849,  ch.  226.  The  United 
States  Trust  Company  was  appointed  receiver,  by  an  order  enti- 
tled as  at  special  term.  That  company  had  been  preyionsly 
appointed  receiver  of  the  Knickerbocker  Savings  Itistiiutioii, 
and  in  that  capacity  had  sued  the  bank,  and  claimed  that 
4^115,000  were  due  by  the  bank  to  the  savings  institution,  while 
the  bank  disputed  $49,000  of  that  amount.  The  Trust  Com- 
pany, thus  being  receiver  of  both  institutions,  represented  both 
the  debtor  and  creditor,  and  applied  to  the  court  for  instmc- 
tions ;  and  the  court  ordered  a  reference  to  William  Kent,  Esq. 
to  take  the  evidence  as  to  the  amount  due,  and  directed  notice 
of  the  reference  to  be  given  to  the  three  last  presidents  of  the 
bank.    From  both  of  those  orders  the  Bank  appealed. 

Geo.  F.  Waters,  for  the  Bank. 

Charles  K  Hunt,  for  the  Trust  Company. 

By  the  Court,  Mitchell,  J.  It  is  objected  that  the  appoint- 
ment of  the  receiver  should  have  been  by  a  judge  at  chambers, 
and  not  in  court ;  and  that  the  Trust  Company  being  plaintiff  in 
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a  suit  against  the  bank  conld  not  be  a  receiyer  of  the  bank. 
The  mere  entitling  an  order  as  at  special  term,  which  by  law 
may  be  made  before  a  judge,  out  of  court,  or  the  making  of  it  by 
the  judge  when  sitting  at  special  term,  instead  of  when  sitting 
at  chambers,  does  not  vitiate  the  order.  He  has  the  power  to 
make  the  order  as  a  judge,  and  it  detracts  nothing  from  the  force 
of  the  order  made  by*  him  as  a  judge  that  he  makes  it  at  the 
special  term,  or  entitles  it  as  made  at  the  special  term.  And 
if  such  an  order  is  to  be  appealed  from  it  is  to  be  entered  as  if 
made  at  the  special  term.    (Code,  i  350.) 

If  the  appointment  of  receiver  was  only  for  the  purposes  of 
the  suit  on  behalf  of  the  Savings  Institution,  there  would  be  a 
manifest  impropriety  in  making  the  Trust  Company,  acting  for 
that  institution,  receiver  also  of  the  bank.  But  this  was  not  the 
case.  The  receiver  of  the  bank  was  to  act  for  all  the  creditors 
of  the  bank,  and  was  disinterested,  except  as  to  the  one  claim 
of  the  Savings  Institution.  The  Trust  Company  was  specially 
created  by  the  legislature  in  part  to  aid  suitors  and  the  courts 
by  assuming  the  exercise  of  trusts,  when  it  might  be  difficult  ta 
get  others  to  execute  them  (as  in  this  case)  on  account  of  the 
largeness  of  the  amount  of  security  that  would  be  required,  and 
the  difficulty  of  obtaining  persons  competent  to  give  such  secu- 
rity and  to  manage  such  affairs.  More  skillful  persons  to  take 
charge  of  a  trust  like  this,  or  more  trustworthy,  probably  could 
not  be  found.  The  papers  on  the  appeal  show  no  objection  to 
them  ;  nor  that  any  others  were  even  named.  And  as  there  is 
no  unbending  rule  of  law  that  one  who  is  a  creditor  of  an  insol- 
vent institution  shall  not  be  its  receiver,  the  objection  of  the 
receiver  falls  to  the  ground. 

The  Trust  Company  being  lawfully  appointed  receiver,  and  de- 
riving its  appointment  from  the  court,  or  from  a  justice  of  the 
court,  it  had  a  right  to  apply  to  the  court  for  instructions.  And 
in  no  case  could  it  be  more  proper  for  the  receiver  to  make  the 
application  than  when  it  was  the  representative  of  both  creditor 
and  debtor.  It  accordingly  applied  to  the  court  for  such  instruc- 
tions, and  the  court  made  the  order  of  reference.  It  was  uselesi 
to  keep  up  the  litigation  in  the  form  of  the  suit  commeMed ;  fi>r 
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even  if  tbat  should  be  allowed  to  progress  in  the  name  of  the 
bank  as  defendant,  the  receiver  would  be  bound  to  act  for  the 
bank ;  and  he  could  in  that  suit  seek  for  instructions,  such  as  he 
sought  here.  Some  notice  was  proper  to  be  given  to  such  per- 
sons as  would  be  most  likely  to  take  care  of  the  rights  of  the 
bank ;  and  none,  probably,  could  be  thought  of  more  suitable  for 
this  purpose  than  the  late  presidents  of  the  bank.  If  the  appel- 
lants think  that  they  can  name  any  other  persons  who  would 
take  better  care  of  the  rights  of  the  bank  in  controversy  between 
it  and  the  Sayings  Institution,  there  is  nothing  in  the  present 
order  to  prevent  their  obtaining  leave  to  have  such  persons  aid 
in  the  defense  of  the  bank. 

The  two  orders  appealed  from  should  be  affirmed,  with  costs 
of  $10  in  each ;  saving  the  right  to  those  interested  in  the  bank 
to  apply  for  leave  to  aid  in  the  defense,  before  the  referee,  and 
in  the  subsequent  proceedings. 

[New-Tors  General  Term,  April  9, 1865.  MitcheU,  Roo$evtU  and  CUrU^ 
JnstSoes.] 


Van  Nest  vs.  Latson  and  others. 

Where  a  mortgagor  sells  the  mortgaged  premises,  and  the  pmchaser  aasomes 
the  payment  of  the  mortgage,  and  executes  his  bond  for  the  amonnt  dne,  the 
mortgagor  need  not  be  made  a  party  to  an  action  brought  against  the  pur- 
chaser, to  foreclose  the  mortgage. 

The  technical  doctrine  of  merger  will  not  be  applied,  contrary  to  the  intentioD 
of  the  parties. 

Thus,  a  conveyance  of  mortgaged  premises,  fh>m  the  owner  thereof  to  the  mort- 
gagee, will  not  operate  as  a  merger  of  the  mortgage  hi  the  legal  tiUe,  where  it 
was  not  the  intention  of  the  parties  that  it  should  have  that  effect 

APPEAL  from  a  judgment  entered  at  a  special  term,  on  the 
report  of  a  referee.  The  case  showed  that  one  Thomas  G. 
Tallimadge  executed  a  bond  and  mortgage  to  Abraham  Van 
Nest,  (the  plaintiff's  guardian,)  upon  lands  of  which  those  in 
^o&troversy  were  a  part    That  when  the  plaintiff  became  of 
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age,  his  guardian  assigned  the  bond  and  mortgage  of  said  Tall- 
madge  to  the  plaintiff.  That  after  the  making  of  such  bond  and 
mortgage,  a  portion  of  the  lands  therein  described  were  released 
from  the  mortgage,  and  the  remainder  of  such  lands  were  sold  by 
said  Tallmadge  to  the  defendant,  John  W.  Latson,  subject  to  the 
lien  of  such  mortgage  :  and  that  as  a  part  of  the  consideration 
money  upon  such  purchase,  Latson  assumed  the  payment  of  the 
amount  due  on  such  bond  and  mortgage  so  made  by  Tallmadge, 
and  also  executed  and  delivered  his  own  bond  to  the  plaintiff  for 
the  amount  which  was  unpaid  of  such  bond  and  mortgage,  the 
plaintiff  still  retaining  the  bond  of  Tallmadge.  That  Tallmadge 
was  not  made  a  party  to  this  action.  That  after  the  commencement 
of  this  action,  and  before  the  defendant  Latson  put  in  his  answer, 
an  agreement  was  made  between  the  plaintiff  through  his 
attorney,  and  Latson,  by  which  Latson  and  his  wife  executed 
and  delivered  a  deed  to  the  plaintiff,  of  the  premises  covered  by 
such  mortgage,  to  \>e  delivered  to  the  plaintiff  absolutely  on  the 
failure  of  said  Latson  to  perform  certain  things  in  said  agreement 
mentioned.  That  such  things  were  not  performed,  and  the 
plaintiff  afterwards  put  such  deed  on  record.  The,  cause  was 
tried  before  a  referee,  and  he  decided  in  substance :  1.  That 
Thomas  G.  Tallmadge,  the  mortgagor,  was  not  a  necessary 
party  to  the  suit.  2.  That  the  deed  of  the  mortgaged  premises 
from  the  defendants,  Latson  and  wife,  to  the  plaintiff,  delivered 
to  the  plaintiff's  attorney,  in  escrow,  under  the  agreement  of 
February  13, 1851,  never  became  absolute.  8.  That  the  deliv- 
ery of  such  deed,  and  the  subsequent  recording  of  it  by  the 
plaintiff,  did  not  merge  the  title  in  the  plaintiff ;  and  4.  That 
the  plaintiff  was  entitled  to  the  usual  decree  of  foreclosure  and 
sale,  with  a  decree  over  against  the  defendant  Latson,  for  any 
deficiency. 

From  this  decree  the  defendants,  Latson  and  wife,  appealed. 
The  wife  died  after  the  appeal. 

John  W.  Latson,  appellant,  in  person.  I.  There  was  a  de- 
fect of  parties  in  this  action ;  Thomas  G.  Tallmadge,  the  person 
who  executed  the  mortgage  and  the  original  bond,  not  having 
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been  joined  as  defendant.  The  general  rule  is,  that  all  persons 
materially  interested  in  the  matter  of  the  suit,  or  against  whom 
a  decree  could  be  made,  or  whose  legal  rights  will  or  might  be 
affected  thereby,  must  be  made  parties.  {Christie  v.  Herrick, 
1  Barb,  Ch.  264.  Reed  v.  Marble,  10  Paige,  409.  Ensworth 
V.  Lambert,  4  John.  Ch.  604.  Dart  v.  Palmer,  1  Barb.  Ch. 
92.  HaUett  v.  Hallett,  2  Paige,  15.)  Under  this  rule,  Tall- 
madge  should  have  been  made  a  party,  to  enable  the  court  to 
make  a  complete  determination  of  the  case ;  because,  (1.)  He 
b  liable  to  the  plaintiff,  on  his  bond,  for  any  deficiency  which 
there  may  be  after  sale  of  the  mortgaged  premises,  and  return 
of  an  execution  against  Latson ;  and  for  that  reason  he  is  enti- 
tled to  an  opportunity  to  appear  in  all  the  proceedings  in  the 
suit  and  sale,  and  to  contest  any  or  all  of  them  ;  otherwise  he 
will  have  the  right,  in  a  subsequent  suit,  to  contest  all  or  any 
of  such  proceedings,  and  perhaps  even  to  insist  upon  a  resale  of 
the  premises,  to  determine  the  amount  of  his  liability.  (2.)  There 
is  a  liability  on  the  part  of  Latson  to  Tallmadge,  which  is,  that 
Latson  is  liable  to  Tallmadge  on  his  agreement  to  pay  said  bond 
and  mortgage,  for  any  money  which  Tallmadge  may  have  to  pay 
thereon.  This  liability  ought  to  be  settled  between  them  in 
this  action.  (8.)  This  case  is  one  in  which  the  court  should, 
under  §  122  of  the  code,  have  ordered  the  cause  to  stand  over, 
and  Tallmadge  to  be  brought  in  as  a  party,  in  order  to  settle  the 
whole  controversy  between  the  parties.    {See  Code,  ii  122,  274.) 

IL  This  suit  was  settled  by  the  absolute  conveyance  to  the 
plaintiff,  of  the  premises  mortgaged.  By  the  agreement  between 
the  defendant  Latson  and  the  plaintiff's  attorney,  an  absolute 
deed  of  the  premises  was  made  out,  executed  and  delivered  to 
the  plaintiff's  attorney  in  escrow,  to  become  absolute  in  case 
certain  things  were  not  done  by  the  defendant  within  a  certain 
time.  Those  things  were  not  done  within  the  time ;  and  the 
true  construction  of  that  agreement  is,  that  the  plaintiff  thea 
became  the  absolute  owner  of  the  premises,  and  that  he  took 
them  in  full  satisfaction  of  the  bond  and  mortgage  mentioned  in 
the  complaint. 

IIL  The  fact  that  the  plaintiff  put  the  deed  on  record^  a 
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conclusive  evidence  that  he  took  the  same  out  of  escrow,  and 
accepted  the  same  in  full  satisfaction,  under  such  agreement. 

lY.  By  the  deed  from  Latson  and  wife,  to  the  plaintiff,  the 
mortgage  became  merged  in  the  legal  title  then  held  by  the  plain- 
tiff, and  from  that  time  there  was  nothing  to  foreclose,  and  nothing 
upon  which  this  court  could  make  a  decree  against  the  defend- 
ants. {Jackson  y.^Dewitt,  6  Cowen,  316.  James  v.  Morey^  2 
id.  256.  Globe  Ins.  Co,  v.  Lansing,  5  id.  380.  Cooper  v.  Whit- 
ney, 3  HUl,  95.  Jaclcson  v.  Roberts,  1  Wetid.  478.  Butler 
V.  Miller,  5  Deriio,  169.) 

George  S.  Stitt,  for  the  plaintiff.  I.  The  defendant  objects 
that  the  mortgagor  is  not  a  party.  This  is  not  necessary. 
(2  Hof.  Ch.  Pr.  142.)  The  defendant  Latson  took  the  premises 
from  him  subject  to  the  mortgage,  and  assumed  the  payment  of 
the  mortgage. 

II.  There  was  no  merger  by  the  conveyance  to  the  plaintiff 
The  doctrine  of  merger  is  a  technical  doctrine,  and  is  not  favored 
in  equity.  {Mechanics^  Bank  v.  Edwards,  2  Barb.  S.  C  R. 
545.)  In  law  and  in  equity  it  is  always  controUed  by  the  in- 
tention of  the  parties.  {James  v.  Morey,  2  Cowen.  246.  Rich- 
ards V.  Ayres,  1  Watts  ^  Serg.  485,  and  cases  died.)  The 
intention  to  prevent  a  merger  will  be  presumed  where  it  is  the 
interest  of  the  party  that  a  merger  should  not  operate.  (1  Watts 
4*  Serg.  485.  Jam/es  v.  Morey,  2  Cowen,  246.  Lockwood 
V.  Siurtevant,  6  Conn.  R.  873.  Burhans  v.  Van  Ness,  5 
Halst,  102.  Richards  v.  Ayers,  1  Watts  ^  Serg.  485.) 
There  is  no  merger  in  this  case.  (  Wells  v.  Chapman,  4  Sand. 
Ch.  312.  Hadley  v.  Chapin,  11  Paige,  245.  8  Watts,  13& 
9  Whart.  410.  9  Watts,  9.)  The  intention  of  the  parties  may 
be  proved  by  parol.  {James  v.  Morey,  2  Cowen,  246.  1  Spence^ 
840.  2  Richardson,  601.)  There  would  be  manifest  injustice 
in  applying  the  doctrine  of  merger  to  this  case,  as  there  are 
judgment  creditors  before  the  conveyance. 

By  the  Court,  Clerke,  J.  I.  Tallmadge,  the  mortgagor, 
having  sold  the  premises  in  question  to  the  defendant  Latson, 
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and  the  latter  having  assumed  the  payment  of  the  mortgage, 
there  is  no  reason  why  the  former  should  be  made  a  party  to 
this  action,  which  is  brought  to  foreclose  the  equity  of  Latson 
and  his  wife,  and  to  enforce  any  deficiency,  which  may  remain, 
from  Latson  alone.  The  court  can  make  a  complete  determina- 
tion on  these  points  without  reference  to  Tallmadge.  If  there 
should  be  any  equities  between  him  and  Latson,  they  must  be 
settled  between  them  in  another  suit.  Tallmadge  is  not,  there- 
fore, a  necessary  party  to  this  action. 

11.  It  is  evident  from  the  whole  conduct  of  the  parties,  both 
before  and  subsequent  to  the  agreement  between  them,  and  the 
deed  of  the  13th  February,  1851,  that  they  never  intended  that 
the  conveyance  should  operate  as  a  merger  of  the  mortgage. 
And  without  such  intent,  express  or  implied,  it  will  not  be  pre- 
sumed ;  and  certainly,  in  cases  like  this  where  we  think  it  was 
contrary  to  such  intent,  it  would  be  a  manifest  departure  from 
all  the  principles  which  have  guided  courts  of  equity  on  this 
subject,  to  entertain  the  idea,  for  a  moment,  of  applying  the 
technical  doctrine  of  merger. 

The  judgment  of  the  special  term  should  be  afBrmed  with  costs. 

[New  Tork  General  Term.  April  9, 1866.  Miic^dl,  Rooiwdt  azKl  CUrk$, 
Jostioes.] 


Newcomb  vs.  Ketteltas  and  others. 

I  gJh  JJS  ^^i^i^^B^®^}  having  the  legal  estate  in  lands,  with  a  daty  to  perform  in  respect  to 
the  rents  and  profits,  and  without  any  restriction  upon  the  right  to  lease,  may 
lease  vacant  lots  for  twenty-one  years,  and  covenant  that  the  lessees  shall 
have  a  renewal,  for  a  flirther  term  of  twenty-one  years,  at  a  rent  to  be  appmised, 
or  he  paid  for  such  buildings  as  they  may  erect  during  the  first  year  of  the 
term.  And  such  covenant  may  be  enforced  against  a  new  trustee. 
Where  it  was  the  imderstanding  between  the  parties  to  a  lease,  that  an  alley 
should  be  used  in  common  between  the  demised  lots,  but  by  mistake  this  pro- 
vision was  not  inserted  in  the  lease ;  and  subsequently  the  lessor,  on  a  further 
consideration,  granted  the  use  of  the  alley  to  the  lessee,  for  the  nsidae  of  tha 
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term,  bat  omitted  to  provide  that  sach  use  shooM  coDtinne  daring  a  raoMral 
of  the  lease  to  which  the  lessee  was  entitled;  Held  that  the  original  lease 
might  be  reformed,  or  the  new  one  made  to  conform  to  the  actaal  agreement. 

rllS  was  an  appeal  by  the  defendants  from  an  order  made  at 
a  special  term,  overruling  a  demurrer  to  the  complaint    The 
following  opinion  was  delivered  at  the  special  temu 

Mitchell,  J.  John  Gardner  made  his  will  dated  2nd  Jaly, 
1817,  in  such  form  as  to  pass  real  estate,  and  devised  his  estate 
to  James  Gardner,  John  H jer  and  John  Miller,  their  heirs  and 
assigns  and  the  survivors,  &c.  of  them,  and  the  heirs,  d&c.  of 
the  survivor,  in  trust  during  the  lives  of  his  son  John  and  of  his 
two  daughters,  in  the  first  place  out  of  the  rents  and. profits 
thereof  to  uphold,  support  and  repair  all  his  real  estate  and  pay ' 
all  taxes  and  charges,  and  next  to  pay  to  said  son  and  daugh-* 
ters  during  their  natural  lives  the  residue  of  the  rents  of  all 
said  estate,  viz ;  two  thirds  to  John  so  long  as  he  should  live, 
and  the  residue  to  his  daughters,  equally,  so  long  as  they  should 
respectively  live,  and  on  the  further  trust  if  John  should  die 
leaving  issue  to  pay  to  such  issue  the  proportion  of  the  rents  to 
which  John  had  been  entitled,  and  if  he  died  without  issue,  to 
distribute  the  said  proportion  equaUy  between  tiie  two  dau^ 
ters  during  their  r.espective  lives,  or  if  either  of  them  should 
die  without  issue,  then  between  the  survivor  and  her  issue.  He 
also  appointed  the  said  trustees  his  executors.  The  testator  died 
shortly  afterwards,  and  his  will  was  proved  and  letters  testfr* 
mentary  were  granted  to  the  three  executors.  John  Miller 
died  in  1825.  On  the  26th  of  March,  1828,  James  Gardner 
and  John  Hyer,  as  surviving  executors  and  trustees,  executed 
a  lease  to  the  plaintiff  of  a  vacant  lot  of  land  belonging  to  the 
estate,  on  Tompkins  street,  south  of  Broome  street,  21  &et  6 
inches  by  75  feet,  for  21  years  from  May  1st,  then  next,  at  a 
yearly  rent  of  $60,  payable  quarterly.  The  lessee  was  also 
to  pay  all  taxes  and  assessments,  except  for  re^gulating  streets 
and  filling  in  docks.  The  lessee  also  covenanted  to  finish  be* 
fore  one  year  from  the  first  of  May  then  next,  one  good  sub* 
stantial  building  on  the  front  of  the  lot,  at  least  24  feet  higbp 

Vot.  XIX.  77 
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with  a  cellar  6^  feet  deep  and  stone  foundation,  the  front  to  be 
of  bricks.  It  was  mutually  covenanted  that  at  the  expiration 
of  the  term  the  value  of  the  buildings  which  should  be  erected 
in  pursuance  of  the  lease  should  be  ascertained  by  two  sworn 
appraisers,  one  to  be  chosen  by  each  party,  or  by  a  sworn  um- 
pire to  be  chosen  by  the  appraisers,  and  if  the  lessor  should  not 
pay  to  the  lessee  or  his  assigns  such  value  within  30  days  the 
lessor  should  again  lease  the  premises  to  the  lessee  or  his 
assigns  for  a  further  term  of  21  years  upon  such  rent  as  should 
be  agreed  upon  by  the  parties,  or  be  determined  upon  by  the 
appraisers  or  umpire.  The  plaintiff  did  erect  on  the  demised 
premises  at  his  own  cost  a  building  in  conformity  to  the  require- 
ments of  the  lease.  A  like  lease  was  executed  between  the 
parties  of  the  vacant  lot  next  adjoining  the  one  first  described, 
and  with  the  like  covenants,  and  the  plaintiff  had  also  per- 
formed all  the  covenants  contained  in  that  lease.  There  was 
an  alley  ten  feet  wide  between  these  two  lots.  The  second  lot 
was  described  as  running  easterly  along  a  lot  of  ground  ]eased 
to  the  plaintiff,  but  the  dimensions  of  the  two  lots  and  the  points 
of  beginning  would  not  include  the  alley ;  still  it  was  under- 
stood between  the  parties,  at  the  time  of  the  execution  df  the 
lease,  that  the  alley  should  be  used  in  common  for  the  two  lots, 
and  be  kept  in  repair  at  their  joint  expense,  but  by  tnistake  this 
was  omitted  in  the  leases,  and  to  supply  the  omission  and  in 
consideration  of  $15,  paid  by  the  plaintiff  towards  regulating 
and  flagging  the  alley,  Mr.  Hyer  as  sole  surviving  trustee,  in 
December,  1831,  granted  to  the  plaintiff  the  use  of  the  alley 
during  the  residue  of  the  term ;  reciting  the  original  under- 
standing in  the  grant.  It  was  intended  that  this  right  should 
also  be  contained  in  any  renewal  of  the  lease.  A  like  lease 
was  also  executed  to  one  Samuel  G-age,  of  a  lot  on  the  comer 
of  Tompkins  and  Grand  streets,  with  like  covenants ;  which 
were  also  fulfilled  by  the  lessee,  and  he  in  April,  1829,  assigned 
his  lease  to  the  plaintiff.  Each  of  the  three  buildings  so  erect- 
ed is  now  worth  $1300.  John  Hyer  was  the  sole  survivor  of 
the  trustees,  but  is  now  deceased ;  he  was  removed  from  the 
tniat  and  Eugene  Ketteltas,  who  married  a  daughter  of  the  tes- 
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tator,  and  T.  S.  McCarty  who  married  the  other  daughter, 
were  appointed  tmstees  in  his  place.  McCarty  is  now  dead 
and  Eetteltas  is  sole  trustee.  The  two  daughters  are  living  and 
have  each  seyeral  children ;  the  son  John,  it  is  presumed,  is 
also  living. 

Eetteltas  now  insists  that  the  leases  were  void,  and  executed 
without  any  authority;  and  although  the  plainti£f  named  an 
appraiser  on  his  part,  to  value  the  buildings,  and  requested  Eet- 
teltas to  name  one  on  his  part,  Eetteltas  refuses  to  do  so,  and  has 
served  a  notice  to  quit,  on  the  plaintiff. 

In  executing  the  leases,  the  trustees  acted  discreetly  and  in 
good  &ith,  and  for  the  best  interests  of  the  estate  and  of  the 
persons  interested  under  the  will.  At  the  time  of  the  testator's 
death  his  estate  consisted  in  a  great  measure  of  vacant  lots 
exceding  one  hundred  in  number,  and  in  parts  of  the  city  then 
but  little  occupied,  and  these  lots  could  not  for  the  most  part 
have  been  rented  for  any  purpose  except  on  building  leases  for 
like  terms  with,  those  above  specified,  and  could  not  have  been 
leased  on  better  terms  for  the  estate  than  those  specified  in  the 
leases.  Other  property  in  the  city  similarly  situated,  and  be- 
longing to  other  persons,  was  very  commonly  leased  on  similar 
terms.  The  terms  on  which  the  leases  were  executed  were  such 
as  discreet  and  prudent  men  would  have  leased  similar  property 
•il^n,  and  the  leases  were  in  no  respect  improvident  or  improper, 
or  so  regarded  when  they  were  executed,  by  any  judicious 
person. 

^The  lots  were  subject  to  heavy  taxes  and  assessments,  and  if 
they  had  been  permitted  to  remain  unproductive  they  might 
probably  have  been  sold  for  taxes  and  assessments  and  lost  to 
the  estate ;  and  the  condition  of  the  estate  required  that  the 
lots  should  be  made  productive,  in  order  to  save  the  estate  from 
great  loss  and  destruction,  and  to  furnish  a  proper  support  and 
education  for  the  children.  The  rent  usually  reserved  on  similar 
leases  does  not  exceed  5  per  cent  on  the  cash  value  of  the  land ; 
the  rents  reserved  in  these  cases  were  fully  equal  to  that  amount. 
These  are  the  facts  alleged  in  the  complaint,  and  which  are  ad^ 
mitted  to  be  true  by  the  demurrer  of  De  Dion  and  his  wife. 
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The  plaintiff  prays  for  an  injunction  to  prevent  his  bong  dis- 
torbed  in  the  possession ;  for  a  specific  performance  of  the  agre^ 
ment to  renew  the  lease  or  pay  for  the  buildings;  or  that  the 
executors  of  Hyer  should  pay  for  the  value  of  the  buildings. 

It  is  very  plain  that  a  gross  injustice  will  be  perpetrated  on 
the  plaintiff  if  he  is  refused  all  relief  Relying  on  the  covenant 
that  the  lease  should  be  renewed  or  he  be  paid  the  value  of  the 
buildings,  he  was  induced  to  pay  to  the  estate  an  annual  rent  of 
^180,  and  to  erect  on  the  three  lots  buildings  now  worth  $8900. 
If  relief  is  denied  he  loses  the  value  of  these  buildings,  and  the 
estate  gets  them  without  paying  a  cent  for  them,  and  in  viola- 
tion of  the  covenant  made  on  its  behalf  by  the  trustees. 

The  leases,  too,  were  executed  in  perfect  good  fiiith  and  fer 
the  best  interests  of  the  estate,  and  the  terms  were  the  best  that 
eonld  have  been  obtained,  and  such  as  discreet  and  prudent  men 
would  have  leased  similar  property  upon,  and  such  as  were  veiy 
eommon  with  other  proper^^  similarly  situated,  belonging  to 
other  persons  in  the  city.  The  lots  were  vacant,  subject  to 
heavy  taxes  and  assessments,  and  liable  to  be  sold  for  them,  and 
so  lost  to  the  estate ;  and  the  condition  of  the  estate  required 
that  the  lots  should  be  made  productive,  to  save  the  estate  and 
support  the  children.  If  the  trustees,  therefore,  had  power  in 
any  possible  case  to  execute  the  leases,  th^  were  bound  to  exe* 
cute  them  in  this  case ;  the  omission  to  do  so^  if  they  had  iflb 
power,  would  be  a  gross  breach  of  trust 

The  leases  were  not  executed  by  virtue  of  any  mere  power  in 
the  executors,  but  by  virtue  of  the  legal  estate  vested  in  the 
trustees.  That  gave  them  at  law  an  estate  in  fee,  subject  to  be 
determined  when  the  purposes  for  which  the  estate  was  created 
should  have  ceased.  In  the  meantime  they  were  to  lease  the 
property,  in  order  to  carry  out  the  purposes  of  the  trust,  and 
they  were  especially  required  to  sustain  the  estate  out  of  the 
rents  and  pay  the  residue  of  the  rents  to  the  then  children. 
nis  directly  exhibits  the  intention  of  the  testator  that  the  trti^ 
tees  should  lease  the  property;  the  trustees  then  being  pos- 
sessed of  a  fee  though  determinable,  could  at  law  execute  leases 
ibr  any  number  of  years ;  as  such  leasee  though  fi>r  100  yesny 
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would  be  less  in  law  than  the  freehold  estate  held  by  the  trustees. 
The  trustees  could  not,  however,  under  this  right,  incident  to 
their  estate,  commit  any  serious  injury*  to  the  estate ;  for  al- 
though a  lease  in  violation  of  the  trust  might  be  good  at  law,  it 
would  be  set  aside  in  equity.  This  was  admitted,  substantially, 
in  the  first  point  taken  by  the  defendant,  viz :  '^  the  trustees  hav- 
ing the  legal  estate  had  the  power  to  grant  reasonable  leases." 

Ne  one  could  well  doubt  that  if  all  the  facts  above  stated  are 
true,  these  were  reasonable  leases,  and  that  they  were  probably 
the  only  kind  of  leases  that  would  have  saved  the  estate  from 
ruin.  The  leases  are  more  favorable  than  a  lease  for  42  years 
at  a  fixed  rent  for  the  whole  term,  because  they  give  an  election 
to  the  lessors  to  renew  the  lease  or  pay  for  the  buildings,  and 
because  if  the  lease  is  renewed  the  lessor  has  in  the  second 
term  the  benefit  of  the  increased  rent  which  the  improved  value 
of  the  property  would  cause ;  an  improvement  caused  in  part  by 
the  occupancy  of  the  estate  by  the  plaintiff  and  the  other  lesseee 
of  the  estate.  In  this  respect  too,  it  is  more  fiivorable  than  a 
lease  in  reversion  or  in  future :  that  fixes  the  rent  before  its  true 
value  can  be  ascertabed,  and  affords  a  cover  for  secret  agree* 
ments  for  a  low  rent  in  consideration  of  a  banusj  which  it  may 
not  be  easy  to  prove,  and  does  not  allow  the  lessor  the  right  here 
given  him  of  controlling  the  property  if  he  chooses  to  pay  for 
improvements,  which  he  shall  take  when  he  refuses  to  renew  the 
lease. 

Where  a  mere  power  to  lease  is  given,  a  lease  in  reversion 
may  be  bad,  and  it  may  be  that  a  covenant  to  renew  a  lease  is 
not  authorized  in  such  case.  The  power  is  construed  strictly ; 
and  the  lessee  acquires  no  title,  even  at  law,  unless  the  limitations 
of  the  power  are  complied  with.  A  court  of  equity,  therefcNre, 
not  finding  any  legal  title  in  the  lessee,  might  not  be  able  to 
help  him. '  But  where  the  trustee  has  the  legal  estate,  he  can 
pass  this  or  any  less  estate  out  of  it  to  another,  and  such  other 
holds  it  subject  to  the  trust,  and  if  there  be  no  breach  of  trust 
in  the  conveyance  or  grant  or  lease,  there  is  no  ground  for  a 
court  of  equity  to  disturb  it.  So  if  the  trustee  has  the  legal 
estate^  but  with  a  plain  restriction  on  his  right  to  lease,  that  may 
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operate  as  a  limitation  on  the  estate  to  be  granted  by  bim,  and 
the  lessee  must  see  that  the  lease  is  within  the  restriction  im- 
posed. Sach  was  the  case  of  Bones  v.  East  London  Water* 
works  Co.,  3  Mad.  375-383 :  Jacob,  324  )  but  the  case  recog- 
nizes the  distinctions  above  stated.  Lord  Eldon  says,  {Jcuxb^ 
330,)  "  whatever  limitation  there  may  be  to  the  power  of  leas- 
ing by  the  trustees,  yet  by  virtue  of  their  interest,  they  could 
make  a  lease  good  at  law,  and  the  question  is  whether  the  leases 
they  have  made  by  virtue  of  that  interest  are  to  be  considered, 
under  all  the  •circumstances,  as  abuses  of  the  trust."  So  a  lease 
for  999  years  is  a  plain  abuse  of  the  trust,  oh  account  of  the 
length  of  the  time,  amounting  substantially  to  an  actual  aliena- 
tion of  the  land  and  preventing  the  lessors  from  having  the  ad- 
vantage of  the  rise  of  rents,  and  the  fall  in  the  value  of  money  ; 
accordingly,  such  a  lease,  executed  in  1715,  was  set  aside,  as  a 
breach  of  trust,  not  as  being  void,  in  Attorney  General  v.  Green, 
(6  Ves.  452.)  The  same  learned  chancellor,  in  Attorney  Gen- 
eral V.  Owen,  (10  Ves.  560,)  says  it  is  competent  for  trustees  to 
make  a  lease  for  99  years,  and  it  may  be  a  reasonable  transac- 
tion, though  it  must  be  so  in  very  few  instances  ;  and  the  court 
looking  at  a  transaction  that  aims  at  the  alienation  of  a  charity 
estate  for  99  years,  will  put  it  upon  those  who  were  dealing  for 
and  with  the  charity  estate  to  show  that  i<|  is  reasonable.  Thus 
admitting  that  ever  so  long  a  lease  may  be  valid,  but  that  a 
court  of  equity  will  very  properly  throw  the  burthen  of  proving 
it  to  be  reasonable  upon  the  lessee  and  trustees ;  and  that  if 
they  can  prove  it  to  be  reasonable,  under  the  circumstances  of 
the  case,  it  will  be  sustained.  He  states  that  ordinary  hus- 
bandry leases  are  for  21  years ;  that  is  where  the  farm  is  in  a 
condition  to  be  profitable  without  expenditures  upon  it.  He  also 
shows  that  "building  leases  are  sometimes  made  under  a  settle- 
ment for  60  or  90  years ;  but  not  for  the  same  rent  during  the  whole 
term.  There  is  no  rent  for  the  two  or  three  first  years,  until 
the  buildings  are  covered ;  and  then  they  are  at  a  rent  generally 
not  decreasing  to  the  end  of  the  lease,  but  increasing."  He 
then  lays  down  a  rule  peculiarly  applicable  to  this  lease,  saying, 
"  upon  a  devise  to  A.  in  fee,  in  trust  for  his  infant  son,  to  be  con- 
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yeyed  to  him  at  the  age  of  21,  without  imposing  terms  upon  the 
trustee  as  to  the  rent,  the  length  or  terms  of  the  lease,  this  court 
would  say  the  trustee  was  to  do  what  was  reasonable,  and  it 
would  be  monstrous  to  hold  that  he  could  alienate  the  land  for  99 
years,  at  a  stationary  rent.  The  court  would  put  it  both  upon 
the  trustee  and  the  lessee  taking  under  him  to  show  that  the  act 
was  reasonable  and  done  in  the  fair  management  of  the  estate." 
He  thus  points  out  that  a  lease  for  99  years  would  be  unreasoiv 
able  if  the  rent  were  stationary,  but  not  if  it  was  to  vary  accord- 
ing to  the  change  of  times ;  and  that  if  the  lessee  could  show  it, 
in  any  case,  to  be  reasonable,  it  should  be  sustained,  but  that  the 
burthen  of  proof  in  such  long  leases  was  on  the  lessee ;  and  that 
building  leases  may  be  for  60  or  90  years  with  a  varying  rent, 
and  be  deemed  reasonable. 

This  clearly  covers  this  case.  He  repeated  the  same  views  in 
Attorney  General  v.  Brooke^  (8  Ves.  326,)  "  that  if  a  trustee 
of  a  charity  estate  will  make  a  lease  for  99  years  it  is  incumbent 
on  the  lessee  taking  a  term  of  that  duration  to  show  a  consider- 
ation  making  that  a  proper  lease  ;  as  in  the  ordinary  course  of  a 
provident  management  of  the  estate,  it  is  not."  He  adds,  "  it  is 
impossible  here  to  contend  that  trustees  for  a  charity  can  make 
a  lease  with  covenants  for  a  perpetual  renewal."  He  would  avoid 
the  covenant  for  perpetual  renewal,  but  say  nothing  against  a 
covenant  for  one  renewal.  In  Attorney  General  v.  Buckhan^ 
(17  Ves.  283,)  a  lease  had  been  given  in  1776  for  80  years,  in 
consideration  of  the  surrender  of  a  lease  which  had  21  years  to 
run,  and  of  a  rent  of  £46  per  annum  and  a  covenant  to  expend 
£700  in  new  buildings.  There  was  contradictory  evidence 
whether  the  £700  had  been  expended,  and  it  appeared  that  the 
expenditures  were  not  in  neio  buildings,  but  in  repairing  the 
old.  It  was  insisted  that  this  was  an  unnecessary  grant  in  re- 
version, and  without  benefit  to  the  charity.  (P.  286.)  Lord 
Eldon  said,  (p.  290,)  he  did  not  recollect  any  case  in  which  the 
court  had  gone  the  length  proposed  by  the  counsel  for  the  infor- 
mation, and  that  he  would  shrink  from  laying  down  the  rule  to 
an  exent  not  warranted  by  the  cases  of  Attorney  Gen.  v.  Green^ 
Same  v.  Owen,  and  Same  v.  Grifithy  as  he  understood  these 
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cases :  that  this  court  will  not  allow  trustees  for  a  charity  to 
make  a  mere  husbandry  lease  for  99  years  upon  terms,  and  at  a 
rent  which  would  be  adapted  to  a  lease  for  21  years,  and  not 
improvable  (or  the  rent  not  to  be  increased)  for  a  century ;  and 
he  adds  (if  I  correctly  understand  his  reporter)  that  in  case  of  a 
building  lease,  if  it  be  for  999  years,  and  is  on  terms  of  laying 
out  money  commensurate  only  to  a  lease  of  99  years,  it  is  bad, 
but  that  these  cases  have  not  gone  the  length  to  hold,  that  if  a 
lease  be  made  in  consideration  of  a  former  lease  it  is  sufficient  for 
the  attorney  general,  on  his  information,  to  state  that  it  is  a  lease 
for  80  years,  and  therefore  to  be  set  aside.  He  accordingly 
ordered  an  inquiry  whether  the  lease  was  upon  reasonable  terms, 
having  regard  to  the  rent  reserved,  the  money  expended  in  build* 
ing  or  otherwise,  and  the  duration  of  the  lease ;  and  added  that 
the  lease  must  be  so  unreasonable  that  the  court  may  infer  that 
it  was  fraudulent.  A  stronger  authority  need  not  be  produced 
to  show  that  the  trustees  have  the  right  to  make  leases  for  80 
years,  if  made  in  good  fiiith  and  on  reasonable  terms.  The 
consideration  of  the  surrender  of  a  former  lease  is  no  stronger 
than  that  of  expenditure  in  permanent  improvements.  As  the 
right  of  the  trustee  to  make  the  leases  arises  not  from  a  power 
given  to  him  over  the  estate  of  another,  but  from  the  interest  he 
has  in  the  lands  devised  to  him,  the  right  to  covenant  for  a 
■ingle  renewal,  for  a  reasonable  period,  and  on  reasonable  termSi 
is  as  much  an  incident  to  his  estate  as  the  right  to  lease  at  once 
for  the  whole  period  covered  by  the  two  terms.  The  last  lease 
was  practically  like  a  lease  in  reversion  being  given  on  the  sur* 
render  of  a  prior  lease  having  21  years  to  run ;  though  the  legal 
effect  under  a  mere  power  to  lease  might  be  different 

The  inquiry  ordered  by  Lord  Eldon  is  substantially  that  which 
is  tendered  by  the  plaintiff  in  this  case — ^whether  the  leases 
were  on  reasonable  terms,  having  regard  to  the  rents  reserved, 
the  money  expended  in  building,  and  the  duration  of  the  lease 
or  otherwise.  We  know  that  these  covenants  are  usual  in  this 
city  with  persons  acting  in. a  trust  capacity.  They  are  in  the 
leases  from  Trinity  Church,  from  the  Dutch  Reformed  Church, 
the  Sailor's  Snug  Harbor,  and  it  is  believed  in  all  oases  of  largo 
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estates  consisting  of  vacant  lands,  as  in  Butger's  estate  and 
others. 

The  covenant  of  renewal  therefore  must  be  considered  as  good 
and  binding  on  the  testator's  estate,  and  must  be  performed  by 
the  present  trustee,  unless  he  elect  to  pay  for  the  buildings. 

It  is  said  that  the  complaint  does  not  allege  that  the  parcels 
of  land  belonged  to  the  testator  at  the  time  of  making  the  will. 
If  they  did  not,  under  the  circumstances  of  the  testator's  family, 
they  escheated  to  the  state,  but  both  the  lessor  and  the  lessee 
are  estopped  by  the  indentures  between  them  from  setting  up 
any  such  adverse  title,  and  this  point  was  waived  on  the  argu« 
ment. 

As  to  the  ten  foot  alley,  the  surviving  trustee,  Mr.  Hyer,  ex- 
ecuted an  instrument  declaring  that  it  was  the  original  under- 
standing of  all  the  parties  that  the  alley  should  be  used  in 
common  between  the  two  lots,  and  it  is  distinctly  alleged  in  the 
complaint  that  that  was  the  original  understanding,  and  the  trus- 
tee accordingly,  on  a  farther  consideration,  granted  that  use  for 
the  residue  of  the  term,  and  by  mistake  omitted  to  provide  that  it 
should  continue  during  a  renewal  of  this  lease.  If  the  fact  of 
such  mutual  understanding  and  mistake  be  established,  this 
court  can  rectify  the  original  lease,  or  make  the  new  one  conform 
to  the  actual  agreement.  The  use  of  the  alley  in  this  way  from 
the  commencement  of  the  lease  to  this  time,  and  the  fact  that  in 
one  of  the  leases  the  line  running  east  is  described  as  running 
along  land  leased  to  the  plaintiff,  show  that  the  alley  was  laid 
out  at  the  time  of  the  execution  of  the  lease,  in  some  way,  and 
show  that  it  was  to  be  used  for  the  benefit  of  these  lots.  This 
would  be  a  sufficient  appropriation  of  it  to  the  benefit  of  these  lots 
for  the  lessee  to  be  entitled  to  retain  the  use  of  it.  The  right 
to  the  use  of  the  alley  must  therefore  continue  to  pass  with  the 
lease  of  the  lots. 

It  is  no  cause  of  demurrer  under  the  code,  that  too  many  par* 
ties  are  made  defendants,  and  it  was  proper  to  make  the  cestuia 
que  trust  parties  as  well  as  the  trustee ;  it  was  perhaps  neces* 
sary.  There  is  but  one  cause  of  action  set  forth  under  each 
lease,  namely,  that  arising,  from  the  value  of  the  building.  Uii- 
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der  this  one  cause  of  action  the  plaintiff  seeks  alternative  relief, 
viz :  the  renewal  of  the  lease  or  the  payment  of  the  value  of  the 
building,  and  that  payment  be  mado  by  the  estate  or  by  the  execu- 
tors of  the  trustees  who  made  the  covenants.  The  executors 
have  not  demurred. 

The  trustees  having  the  legal  estate  might  agree  that  the  rent 
to  be  paid,  or  the  value  to  be  paid  for  the  building,  should  be  de- 
termined by  appraisers,  if  they  could  not  agree  with  the  lessee. 
That  was  not  to  delegate  their  power ;  but  was  substituting  a 
friendly  tribunal  in  place  of  a  court  of  law,  in  a  case  in  which 
they  had  a  difference  with  a  third  party,  not  in  a  case  in  which 
they  had  discretion.  The  covenant  to  refer  might  be  rejected, 
and  then  the  court  will  interpose  as  they  are  asked  to  do  now. 

The  demurrer  must  be  overruled,  with  leave  to  the  defendants 
to  answer  in  twenty  days  after  service  of  notice  of  the  order  to 
be  entered,  on  payment  of  all  costs  caused  by  the  demurrer." 

C  Bainbridge  Smithy  for  the  appellants.  I.  The  trustees 
had  no  express  power  under  the  will  to  lease  any  part  of  the 
realty,  and  it  is  only  to  Be  implied  from  the  nature  of  the  estate. 
The  lease  itself,  stripped  of  the  extraordinary  covenants  it  con- 
tains, the  trustees  may  have  had  the  authority  to  grant.  (  VaU 
J^tJt  v.  Fat7,  4  Paige,  817.  Naylor  v.  Arnist,  1  R.  ^  M.  501. 
Bowes  V.  East  London  W.  W.  Co.,  Jac.  329.  Pearse  v.  Ba- 
ron, Jac,  158.    1  Taunt.  R.  109.) 

II.  The  extent  and  duration  of  the  estate  vested  by  a  will  in 
a  trustee  are  confined  and  restricted  to  such  a  partial  or  less  ex- 
tensive interest  as  are  sufficient  to  carry  out  the  purposes  of 
the  trusts.  The  trustees  under  the  will  in  question,  take  a  con- 
tingent determinable  estate  to  be  determined  on  the  death  of 
the  children.  {Fletcher  on  Estates,  69,  49,  50.  Lewin  on 
Trustees,  235,  476,  m.)  The  will  expressly  declares :  "  That 
my  said  executors  shall,  during  the  lives  of  my  said  son  and 
daughters  in  the  first  place,  out  of  the  rents,  issues  and  profits 
thereof,  uphold,  support  and  amend  and  repair  all  and  singular, 
my  real  estate,  with  all  needful  and  necessary  amendments,  re- 
pairs and  alterationSi  and  pay,  satisfy  and  discharge  all  C08t% 
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expenses,  charges  and  assessments,  and  all  ordinances  of  the 
mayor  and  commonalty  of  the  city  of  New  York  in  anywise  re- 
specting or  concerning  the  same."  (1.)  The  rents,  income  and 
profits  of  the  testators  real  and  personal  estate  are  to  be  appro- 
priated and  disposed  of  in  the  manner  set  forth  in  the  will. 
Expressio  nnius  est  exclusio  alterius.  (2.)  The  trustees  had 
no  power  to  allow  the  rent  of  the  premises  to  accumulate  for  the 
purpose  of  paying  for  the  buildings,  and  it  is  not  alleged  that 
there  is  any  fund  out  of  which  the  trustees  can  pay  for  them. 
(3.)  There  is  po  authority  in  the  will  to  build  or  pay  for  any 
buildings,  nor  to  create  any  charges  upon  the  estate.  To  pay  for 
buildings  would  divert  the  income  of  the  estate  from  the  objects 
expressly  directed  and  provided  for  by  the  will.  {Pearse  v.  Barony 
Jac  158.)  (4.)  The  trustees  were  to  uphold  and  repair  the  estate. 
This  did  not  empower  them  to  grant  building  leases.  But  the 
leases  in  question  were  worse  than  building  leases.  Such  leases 
require  the  lessees  to  build,  and  the  improvements  at  the  end  of 
the  term  become  a  part  of  the  freehold.  {Janes  v.  Vemeyj 
Willes,  169.  City  of  London  v.  Nash,  8  Atk.  515.  Lucas  v. 
Cummerford,  8  Bro.  C.  C.  366,  Bostock  v.  Blakeney,  2  id. 
653.  Lant  v.  Norris,  1  Burr.  287.  Sinclair  v.  Jackson^  8 
Cowen,  543.  Jacob's  R.  158,  9.  WUles,  169.  Sugden  on 
Powers^  490.)  (5.)  The  covenant  to  pay  for  the  buildings  is  in 
effect  a  mortgage  of  the  estate,  and  yet  it  cannot  be  pretended 
the  trustees  had  any  authority  thus  to  dispose  of  the  estate. 
(6.)  It  is  alleged  that  at  the  time  of  the  leases  the  lots  were 
subject  to  heavy  taxes,  and  if  they  had  been  permitted  to  re- 
main unproductive,  they  might  have  probably  been  sold  for  taxes 
and  assessments,  and  wholly  lost  to  the  estate ;  and  that  the 
condition  of  the  said  estate  required  that  said  lots  should  be 
made  productive,  in  order  to  save  the  estate  from  great  loss,  <fcc. 
The  testator  died  in  1817,  an4  the  leases  were  granted  in  1828, 
the  condition  of  the  estate  at  the  time  of  the  death  of  the  tes- 
tator is  not  averred.  It  is  not  alleged  that  the  leases  in  ques- 
tion, containing  the  objectionable  covenants,  were  necessary.  By 
the  leases  themselves  it  appears  that  "all  assessments  for 
regulating  streets  and  filling  in  docks  "  were  to  be  paid  by  the 
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estate.  The  condition  of  the  estate,  whatever  it  may  hare  been, 
did  not  enlarge  the  power  given  to  the  trustees,  or  enable  them 
to  enter  into  covenants  not  authorized  by  the  will.  Powers  are 
construed  strictly,  and  where  the  trustees  had  the  power  ''  to 
repair,"  &c.,  an  estate,  this,  it  was  held,  did  not  authorize  them 
to  grant  building  leases.  {Bostock  v.  Blakeney^  2  Bro.  C.  C. 
668.  Jones  v.  Vemey,  Willes,  169.  Bridge  v.  Brown^  2 
K  a  a  191.  HUl  on  Trus.  Am.  ed,  671.  Woodf.  L.  and  T, 
204.  Hexon  v.  Oliver^  18  Ves,  114.)  The  power  of  the  trus- 
tees is  to  be  ascertained  from  the  will  and  not  from  the  condition 
of  the  estate.  If  the  power  was  inadequate,  the  legislature 
only  could  have  afforded  the  necessary  relief.  Although  a  de- 
murrer admits  the  &cts  alleged,  still  it  is  only  those  facts  that 
are  relevant  and  well  pleaded,  and  not  conclusions  of  law.  {HaU 
V,  Bartlett,  9  Barh.  297.  Ford  v.  Peering,  1  Ves.  jr.  71. 
Stary^s  PL  462.)  The  acceptance  of  rent  does  fiot  make  valid 
a  void  covenant  in  a  lease.  (2  St(g,  on  Pow.  190, 2d  Am.  from 
1th  Lond,  ed.  Higgins  v.  Lord  Ross,  2  Blighy  112,  Jmes 
r.  Vertiey,  WUles,  169.  Doe  v.  Watts,  7  T.  R.  82.)  And  it 
is  not  alleged  that  the  cestuis  que  trust  have  done  any  thing  to 
confirm  the  leases. 

III.  The  court  below  sustained  the  leases  in  question  upon 
the  cited  authorities  of  leases  granted  by  charitable  estates. 
There  is  no  analogy  between  such  estates  and  the  one  at  bar. 
In  charity  estates  the  trustees  have  a  perpetual  interest  in  the 
premises ;  and  in  considering  the  validity  of  such  leases  two 
points  are  to  be  attended  to.  First,  that  the  lease  be  *{br  an 
adequate  consideration  ;  and  secondly,  that  it  be  for  a  proper 
and  reasonable  tei:m ;  while  the  estate  vested  in  the  trustees 
under  the  will  in  question  may  terminate  at  any  moment 
{HUl  on  Trustees,  Am.  ed.,  p.  674,  463.  Willis  an  Trustees, 
127.  Lewin  on  TVustees,  236,  406.  Fletcher  an  Estates,  69, 
49,  60.) 

IV.  Where  there  is  a  general  power  to  grant  leases  without 
mentioning  the  time  when  such  leases  are  to  commence,  it  only 
authorizes  leases  in  possession,  and  not  in  reversion.  (4  Cruise 
Dig.  p.  804,  a  25,  X,  27.    2  CkJce  LU,  488,  (ed  Thomas.) 
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PMard  V.  GreenviUe,  1  Ch.  Cas.  10.  Doe  v.  Calvert^  2 
East^  875.  Jackson  v.  Sinclair,  8  Cowen,  543.  (1.)  The  cov- 
enant in  the  lease  is,  that  at  the  expiration  of  the  term  therein 
demised,  the  buildings  are  to  be  paid  for,  and  in  default  thereof,  a 
new  lease  within  thirty  days  thereafter  is  to  be  given.  (2.)  A 
lease  is  said  to  be  in  reversion  which  is  to  commence  at  a  future 
day,  or  where  it  is  to  begin  from  the  determination  of  a  lease 
in  being.  (4  Cruise  Dig.  §  23.  2  Sug.  361,  2, 2d  Am.  from 
Tth  Land.  ed.  Bowes  v.  E.  L.  Waterworks,  Jac.  374.  Id. 
7  Mad.  375,  388.)  Thus,  in  Sugden  on  Powers,  it  is  laid 
down  "  where  a  lease  ought  to  be  granted  in  possession,  a  lease 
in  futuro  is  void,  and  if  it  be  made  to  commence  only  a  day 
after  t^e  date  of  the  deed  creating  it,  is  as  fatal  a  variance 
from  the  power  as  if  made  to  take  effect  at  the  expiration  of 
one  hundred  years  from  the  time ;  and  the  rule,  we  have  seen,  is 
the  same  in  equity  as  at  law.  (2  Sug.  on  Powers,  p.  861,  2. 
Pugk  V.  Leeds,  Cowp.  p.  714.)  (3.)  Where  a  lease  ought  to 
be  granted  in  possession,  a  lease  in  ftUuro  is  void.  {Pollard 
V.  Greenville,  1  Ch.  Cos.  10.  Doe  v.  Calvert,  2  East,  375.) 
(4.)  If  a  lease  in  reversion  would  be  void,  so,  a  fortiori  must 
be  a  covenant  for  such  a  leaae. 

y.  If  the  covenant  to  renew  was  valid  the  court  could  not 
decree  a  specific  performance  of  it.  By  the  terms  of  the 
lease  if  the  buildings  are  not  paid  for  within  thirty  days  after 
the  valuation,  &c.  the  lease  is  to  be  renewed,  leaving  it  optional 
with  the  lessors  either  to  pay  or  renew.  Specific  performance 
cannot  be  decreed  to  lease  premises,  the  rent  of  which  is  to  be 
fixed  by  arbitrators.  ( Wilkie  v.  Davis,  3  Mer.  R.  507,  and 
cases  there  died.  Gourlay  v.  Somerset,  19  Ves.  431.  Whit- 
lock  V.  Duffield,  1  Hoff.  C.  R.  110, 117  to  120.  S.  C.  26  Wend. 
65.  Tobey  v.  The  County  of  Bristol,  8  Story,  800.  Agar  v. 
Macklew,  2S.i^  St.  420.)  (1.)  The  same  rule  is  applicable  to 
the  payment  for  the  buildings,  the  value  of  which  was  to  be 
fixed  by  the  arbitrators.  (Id.)  (2.)  The  plaintiff's  remedy  in 
case  the  leases  were  warranted  by  the  power,  is  not  by  an 
action  for  specific  performance,  but  an  action  on  the  covenant 
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in  which  damages  for  the  breach  are  to  be  assessed  by  a  jury. 
(Harnett  v.  Fielding,  2  Sch.  ^  Lef,  549,  653,  9.) 

VI*  Several  causes  of  action  have  been  improperly  united. 
{Code  of  Procedure,  §  144,  suhd.  5.)  (1.)  The  complaint  con- 
tains a  cause  of  action  upon  the  covenants  against  the  late  John 
Hyer,  individually,  and  his  executors  are  made  parties  for  that 
purpose.  This  action  is  one  sounding  in  damages,  triable  before 
a  jury,  and  cannot  now,  nor  ever  could  be  united  with  an  equity 
case  for  specific  performance  against  other  parties.  One  is 
triable  before  the  court,  the  other  before  a  jury.  They  do  not 
belong  to  the  same  class,  as  required  by  the  code.  {Code  of 
1849,  k  167,  under  which  the  demurrer  was  put  in.)  If  the 
action  were  against  the  same  parties  they  could  not  be  joined, 
for  the  code  expressly  declares,  that  the  causes  of  action  so 
united  must  all  belong  to  one  of  the  classes  named  therein, 
"  and  must  affect  all  the  parties  to  the  actuni?^  How  can  the 
personal  covenants  of  John  Hyer  affect  the  cestuis  que  trust  in 
this  action,  if  they  were  triable  before  the  same  tribunal,  and 
how  are  the  executors  of  Hyer  interested  or  affected  by  the 
action  for  specific  performance  against  the  trustees  and  bene- 
ficiaries ?  (2.)  The  complaint  contains  a  cause  of  action  upon 
certain  covenants  affecting  the  trust  estate  solely,  for  which  a 
specific  performance  is  demanded  of  the  trustee.  This  action 
is  triable  before  the  court,  the  summons  is  and  would  be  for 
relief,  while  the  summons  in  the  cause  of  action  set  forth  in 
the  complaint  against  Hyer  should  be  for  a  money  demand 
upon  contract,  triable  before  a  jury,  who  alone,  unless  by  consent, 
could  assess  the  damages.  {Alger  v.  Scoville,  1  Code  R.,  N.  S. 
803.  Id.  6  Pr.  131.)  In  that  case  it  was  held  that  a  com- 
plaint which  demanded  relief  against  two,  against  one  in  his 
capacity  of  trustee,  and  against  the  other  in  his  individual 
capacity,  contained  causes  of  action  which  could  not  be  united  in 
one  complaint ;  and  further,  that  a  cause  of  action  triable  by  the 
court  could  not  be  united  with  a  cause  of  action  triable  by  a  jury. 
In  Pugsley  v.  Aikin,  (14  Barb.  114,  116,)  the  court  said, 
^  it  has  long  been  a  well  settled  rule  of  law,  that  a  cause  of 
action  against  a  testator  cannot  be  joined  with  a  cause  of  action 
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against  bis  executors  personally.  {Myer  v.  Cole^  12  John,  849. 
Reynolds  v.  Reynolds^  3  Wend.  244.  GUUt  v.  Hutchinson^ 
24  Wend.  184.  Dc  Mott  v.  i^-W,  7  Cow?ew,  SS.)  This  rule 
has  not  been  changed  by  the  code  which  authorizes  the  uniting 
of  different  claims  against  a  trustee,  by  virtue  of  a  contract,  or 
by  operation  of  law,  but  does  not  permit  a  claim  against  a 
trustee  personally  to  be  united  with  a  claim  against  the  estate 
represented  by  him.  Code,  §  167."  The  case  at  bar  is 
stronger  than  the  above ;  for  the  action  is  brought  not  only 
against  the  defendant  Ketteltas  in  his  individual  and  represen- 
tative capacity,  but  contains  (as  to  Hyer's  executors)  a  different 
claim  and  a  different  cause  of  action  against  different  persons. 
{See  Spalding  v.  Spalding,  3  How.  Pr.  297.  Do^os  v.  Green, 
id.  877.)  And  yet  in  the  opinion  of  the  court  it  is  said,  '^  there 
is  but  one  cause  of  action  set  forth  in  the  complaint  under  each 
lease,  namely,  that  arising  frotn  the  value  of  the  building.  Under 
this  one  cause  of  action  the  plaintiff  seeks  alternate  relief,  viz.  the 
renewal  of  the  lease  or  the  payment  of  the  value  of  the  building, 
and  that  payment  be  made  by  the  estate  or  by  the  executors 
of  the  trustees  who  made  the  covenants.  The  executors  have 
not  demurred.^^  There  seems  to  be  a  conflict  of  opinion  be- 
tween the  decision  in  this  case,  and  the  code  and  the  cases  cited 
in  accordance  with  the  latter.  {See  also  Fumiss  v.  lirown^ 
8  How.  Pr.  59 ;  Stuart  v.  Kissam,  11  Barb.  271.)  True,  it 
does  not  appear  whether  the  executors  have  demurred  or  not, 
but  the  cestuis  que  trust  have ;  nor  does  it  appear  by  the  code 
that  the  right  of  demurrring  to  a  complaint  for  improperly 
uniting  several  causes  of  action  is  confined  to  the  executors,  or 
to  any  class  of  defendants.     (§  147.) 

YII.  As  to  the  ten  foot  alley,  which  forms  as  much  a  distinct 
cause  of  action  as  any  of  the  leases  set  out  in  the  complaint,  it 
is  submitted  the  demurrer  is  well  taken.  The  lease  of  this  alley 
was  granted  on  the  28th  September,  1831.  (the  leases  of  the 
lots  were  in  March,  1828,)  for  the  remainder  of  the  term  speci- 
fied in  the  leases  of  the  lots,  namely  twenty-one  years.  It  ia 
afterwards  alleged  that  it  was  ''  meant  and  intended  that  in  case 
the  demised  premises,  mentioned  in  said  first  and  second  inden- 
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tures,  or  any  of  them  should  be  again  leased  that  the  right  to 
all  of  said  alley  should  be  included  in  such  renewed  lease,  in  the 
same  manner  as  if  the  privilege  of  using  the  alley  had  been  ex- 
pressed and  granted  in  the  original  leases."  (1.)  It  is  not  aver- 
red or  pretended  that  the  alleged  intention  or  understanding  as 
to  the  renewed  is  mentioned  in  the  lease.  The  understanding 
recited  in  the  lease,  as  appears  from  the  complaint,  forms  a  part 
of  the  consideration  of  the  lease  of  the  alley  for  the  specific 
term.  Nor  does  it  appear  when  this  understanding-  took  place, 
whether  before  or  after  the  execution  of  the  lease  for  the  speci- 
fied term.  (2.)  Although  a  demurrer  admits  the  facts  alleged, 
still  it  is  only  those  facts  that  are  relevant  and  well  pleaded  and 
not  conclusions  of  law.  (Hall  v.  Bartlett,  9  Barb.  297.  Ford 
V.  Peering,  1  Ves.jr.  71.  Story's  P/.452.)  If  such  "inten- 
tion and  understanding"  dehors  the  lease  is  to  override  the 
statute,  it  would  as  well  apply  to  a  conveyance  of  a  house  and 
lot  as  to  the  lease  of  an  alley.  (3.)  It  is  not  alleged  in  the 
complaint,  as  suggested  by  the  court,  that  this  alley  "  was  to  be 
used  for  the  benefit  of  these  lots."  (4.)  Assuming  the  lease  of 
the  alley  contained  a  covenant  in  all  respects  like  the  lease  of 
the  lots  in  question,  it  hatf  already  been  shown  that  the  court 
cannot  decree  a  specific  performance  of  such  a  covenant.  {See 
cases  cited  under  fifth  point,) 

W,  Silliman,  for  the  plaintiff.  I.  It  appears  by  the  com- 
plaint, that  John  Gardner  devised  the  lots  in  question  to  his 
executors  and  trustees,  upon  certain  specified  trusts,  without  full 
and  specific  directions  in  regard  to  the  management  of  the  trust 
property,  but  leaving  this  in  a  great  measure  to  their  discretion. 
(Hill  on  Trus.  482)  If  in  the  exercise  of  this  discretion,  they 
committed  some  errors,  their  acts  are. not  therefore  necessarily 
void,  especially  when  they  acted  under  the  advice  of  the  most 
eminent  counsel  in  the  country.  But  the  complaint  shows  that 
they  committed  no  error,  but  acted  for  the  greatest  benefit  of 
the  estate,  and  saved  the  lots  from  entire  loss.  The  fee  of  the 
land  being  vested  in  the  trustees,  their  legal  power  over  it  was 
unlimited,  and  they  might  have  given  a  valid  legal  conveyance 
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of  the  fee,  or  of  any  lesser  estate,  for  any  consideration  that 
they  thought  proper.  Their  acts  could  only  be  questioned  in  a 
court  of  equity,  even  if  they  had  violated  specific  and  positive 
directions  in  regard  to  the  execution  of  their  trust.  Equity  wiU 
not  declare  void  their  acts,  which  are  beneficial  and  necessary, 
and  are  not  plainly  prohibited.  If  done  in  good  faith  they  will 
be  sustained. 

n.  The  defendants,  De  Dion  and  wife,  cannot  complain  that 
they  are  made  parties,  for  she  is  interested  as  one  of  the  two 
surviving  children  of  John  (jardner,  deceased,  and  one  of  the 
two  cestuis  que  trust  under  his  will,  and  if  Eetteltas,  the  trus- 
tee, can  succeed  in  obtaining  the  plaintifi''s  three  lots  for  noth- 
ing, she  will  be  entitled  to  near  half  the  benefit  of  the  speculation. 
Previous  to  the  code,  she  would  have  been  a  proper  party,  among 
other  things,  for  the  protection  of  the  trustee,  and  under  the 
code,  she  is  a  necessary  party,  as  being  interested  in  the  result 
of  the  suit. 

III.  The  location  of  the  ten  foot  alley  between  two  of  the 
plaintifi''s  lots,  would  give  the  right  to  the  common  use  of  it  for 
the  lots,  if  it  had  never  been  mentioned  in  any  paper,  it  being 
an  appurtenance.  But  the  complaint*  shows  that  it  was  intended 
to  include  the  alley  in  the  leases,  and  that  the  omission  to  men* 
tion  it  in  the  leases  was  by  mistake.  The  demurrer  admits  this, 
and  the  alley  may  therefore  be  regarded  as  included.  The  de- 
murrer in  this  particular  is  bad,  because  this  is  shown  for  cause 
of  demurrer  to  the  whole  complaint,  and  it  applies  only  to  part. 

lY.  The  trustees  had  a  right  to  mortgage  the  lands,  or  to 
bind  them  by  covenant  to  pay  for  the  buildings,  and  to  appro- 
priate the  rents,  which  have  been,  or  may  be  received  for  that 
purpose.  But  if  they  had  no  such  right,  they  had  a  right  to 
renew  the  leases,  on  proper  terms.  And  having  covenanted  to 
do  one  of  two  things,  if  they  have  not  power  to  do  one  of  them, 
they  must  do  the  other,  and  renew. 

y.  It  is  claimed  by  the  defendants  that  the  trastees  had  only 
power  to  lease  from  year  to  year.  If  they  had  that  power,  there 
is  nothing  in  the  case  to  limit  or  oonfine  it  to  a  single  year,  but 
they  might,  on  the  same  principle,  in  the  exercise  of  an  honett 

Vol.  XIX.  79 


626        CASES  IN  THE  SUPREME  COURT. 


Newcomb  v.  Ketteltas. 


and  sound  discretion,  lease  for  two  years,  or  ten  years,  or  any 
other  proper  number.  The  complaint  shows  that  they  could  not 
have  leased  at  all  from  ye«ar  to  year,  and  that  if  they  had  not 
leased  as  they  did,  the  property  would  have  been  lost  to  the  es- 
tate.    This  the  demurrer  admits. 

VI.  The  demurrer  objects  that  the  complaint  does  not  allege 
that  John  Gardner  died  seised  of  the  lots,  but  it  does  allege 
J;hat  he  ^^  det^isecP^  the  lots,  and  the  entire  complaint  shows 
that  they  were  leased  by  his  trustees,  and  that  they  are  claimed 
by  the  defendants  as  belonging  to  his  estate. 

VII.  The  demurrer  objects  to  the  joining  of  the  executors  of 
the  surviving  trustee  in  the  suit,  who  are  made  parties  for  the 
purpose  of  making  them  responsible  for  payment  for  the  build- 
ings, in  case  the  covenants  to  pay  should  not  be  binding  on  the 
estate  of  Gardner.  (Code,  i  144.)  The  code  does  not  warrant 
a  demurrer  for  excess  of  parties,  but  only  for  want  of  parties. 
But  these  parties  have  an  interest  in  the  question  whether  the 
covenants  bind  the  estate  of  John  Gardner,  for  if  they  do  not 
bind  that  estate,  they  bind  the  trustees  and  their  estates. 
(Hill,  608.     Wood  V.  Hannan,  5  Mad.  368.) 

VII.  The  demurrer  objects  that  different  causes  of.  action  are 
united  in  the  complaint.  The  causes  of  action  are  the  covenants 
to  renew  or  pay  for  the  buildings,  which  must  be  performed  by 
some  of  the  defendants,  and  the  principal  controversy  must  be 
between  the  defendants  themselves,  and  to  some  extent  the  com- 
plaint is  in  nature  of  a  bill  of  interpleader  between  them.  If 
the  covenants  do  not  bind  the  estate,  they  bind  personally  the 
trustees  who  executed  them,  it  being  a  general  principle  that  an 
agent  or  person  professing  to  act  under  a  power,  if  he  exceeds 
his  Authority,  binds  himself  personally. 

IX.  If  the  leases  were  void  for  want  of  authority  in  the  trus- 
tees to  make  them,  they  have  been  abundantly  confirmed  in  all 
their  parts  by  the  parties  interested.  {HUl  on  Trustees^  526. 
Chitty  on  Cont.  212.)  The  cestxiis  que  trust  could  not  select 
such  parts  of  the  leases  as  they  pleased,  and  confirm  them  with- 
out confirming  the  rest.  They  could  not  avail  themselves  of 
the  coyenants  to  pay  rent,  and  take  away  all  or  any  part  of  the 
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consideration  for  which  it  was  paid.  They  cannot  take  the  rents 
and  withhold  the  use  of  the  lots,  or  of  any  thing  else  for  which 
the  rent  was  paid. 

X.  If  the  trustees  violated  their  trusts,  the  lessees  acted  in 
good  faith  and  in  ignorance  of  such  violation,  and  are  not  to  be 
affected  by  it. 

XI.  The  trustees  have  an  interest  not  subject  to  the  ^trusts 
declared,  and  out  of  it  should  pay  for  the  buildings,  if  the  trust 
estate  is  not  bound.  Guardians  have  a  right  to  lease.  The 
trustees  here  were  guardians. 

By  the  Court,  Clerke,  J.  The  principal  fects  presented  by 
this  demurrer  are,  that  John  Gardner  by  his  will,  bearing  date 
the  2d  July,  1817,  devised  in  fee  his  real  estate,  consisting  of 
about  one  hundred  vacant  lots,  in  an  unimproved  part  of  the  city 
of  New  York,  to  trustees,  for  the  purpose,  first,  out  of  the  rents 
and  profits  to  keep  the  property  in  repair  and  to  pay  all  taxes 
and  charges ;  and,  secondly,  to  pay  the  residue  to  his  children 
during  their  lives,  two-thirds  to  his  son  John,  and  one-third  to 
his  daughters ;  if  his  son  should  die  leaving  issue,  his  share  to 
be  paid  to  such  issue ;  if  without  issue,  to  the  daughters  equally ; 
if  either  of  these  should  die  leaving  issue,  such  issue  to  take  her 
share  ;  if  without  issue,  her  share  of  the  rents  to  be  distributed 
between  the  survivor  and  her  issue.  These  trustees  he  also  ap- 
pointed his  executors  and  the  guardians  of  his  children. 

Gardner  died  soon  after  the  date  of  his  will.  James  Gardner 
and  John  Hyer,  surviving  trustees  and  executors,  on  the  26th 
of  March,  1828,  executed  a  lease  to  the  plaintiff  of  a  vacant  lot 
belonging  to  the  estate,  for  21  years  from  the  1st  of  May  then 
ensuing,  at  the  yearly  rent  of  $60 ;  the  lessee  covenanting  to 
pay  all  taxes  and  assessments,  except  for  regulating  streets  and 
filling  in  docks,  and  to  finish  before  one  year  from  the  commence- 
ment of  the  lease,  one  good  substantial  building  to  be  of  brick, 
on  the  front  of  the  lot,  at  least  24  feet  high,  with  a  cellar  six 
feet  and  a  half  deep,  with  stone  foundation.  The  lease  pro- 
vided that,  at  the  expiration  of  the  term,  the  value  of  the 
buildings  should  be  ascertained  by  sworn  appraisers,  and  if  the 
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lessors  should  not  pay  to  the  lessee  such  value  within  30  days, 
they  should  again  lease  to  him  the  premises  for  a  further  term 
of  21  years,  for  such  rent  as  should  be  agreed  upon  by  the  parties, 
or  be  determined  by  the  appraisers  or  umpire.  A  similar  lease  of 
the  q,ezt  adjoining  vacant  lot  was  executed  between  the  same 
parties.  The  plaintiff  erected  buildings  in  compliance  with 
these  leases,  and  has  performed  all  the  covenants. 

At  the  time  of  the  execution  of  these  indentures,  it  was  in- 
tended and  understood,  that  an  alley  between  the.lots  should  be 
also  demised  ;  but,  this  having  been  omitted  by  mistake,  Hyer, 
the  sole  surviving  trustee,  on  the  12th  of  September,  1831,  exe- 
cuted to  the  plaintiff  an  instrument,  in  which  he  demised  the 
alley  for  the  remainder  of  the  term,  for  the  consideration  of  $15, 
but,  by  mistake,  neglected  to  provide  that  it  should  continue 
during  the  renewal  of  the  lease.  Hyer  was  afterwards  removed 
from  the  trust,  and  Thomas  McCarty  and  Eugene  Ketteltas,  the 
respective  husbands  of  the  testator's  daughters,  were  substi- 
tuted in  his  place.  McCarty  having  died,  Ketteltas  remains 
sole  trustee.  Ketteltas  insists  that  the  leases  are  void.  The 
main  question,  then,  arising  on  the  demurrer  is,  have  trustees, 
to  whom  real  property  is  devised  in  fee,  power  to  execute  leases 
of  this  description  ? 

It  is  denied  by  the  counsel,  in  support  of  the  demurrer,  that 
such  trustees  have  any  power  to  demise  the  premises  for  a  longer 
term  than  a  year.  The  objection  that  they  have  exercised 
power  improvidently,  would,  of  course,  be  a  different  question — 
an  objection  entirely  within  the  corrective  equitable  control  of 
this  court.  There  is  not  the  slightest  ground  for  doubting,  that 
in  granting  these  leases  the  trustees  acted  with  prudence,  cir- 
cumspection, and  for  the  best  interests  in  all  respects  of  the 
cestuis  que  trust  Indeed,  the  method  which  they  adopted  in 
this  disposition  of  the  property,  which  at  the  time  of  the  testa- 
tor's death,  consisted,  as  we  have  seen,  of  about  100  vacant  lots, 
has  probably  saved  a  great  proportion,  if  not  the  whole  of  it, 
from  being  consumed  by  taxes,  assessments  and  other  claims. 
This  is  not  the  only  instance  in  which  tracts  of  unproductive 
land  in  this  city  have  been  preserved  by  leases  similar  to  these^ 
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and  transmuted  into  fruitfal  sources  of  wealth.  I  will  therefore 
merely  consider  whether  the  trustees  had  any  power  to  demise 
this  property  for  a  longer  period  than  a  year. 

It  is,  indeed,  manifest,  that  the  authority  of  a  trustee  over 
the  legal  estate  vested  in  him,  exists  only  for  the  benefit  of  the 
cestui  que  trust.  Nevertheless,  he  can  alienate  the  estate, 
either  wholly  or  partially^  to  a  purchaser  for  a  valuable  consid- 
eration. This  is  in  fact  an  elementary  axiom  in  the  doctrine  of 
trusts.  Even  when  a  trust  is  expressly  circumscribed,  and 
there  is  no  doubt  in  regard  to  the  limited  extent  of  the  power, 
the  restriction  is  not  so  imperative  as  to  preclude  the  exercise 
of  the  trustees'  judgment.  It  is  even  affirmed  that  where  the 
interests  of  the  cestuis  que  trust  require  it,  they  are  in  some 
instances  not  only  permitted,  but  are  bound,  to  regulate  their 
conduct  by  a  sound  discretion.  Thus,  trustees,  appointed  ex- 
pressly for.  the  purpose  of  supporting  contingent  remainders, 
have,  in  certain  exigencies,  concurred  with  the  tenant  for  life 
in  destroying  them,  and  the  power  has  never 4>een  successfully 
gainsayed.  I  adduce  these  instances,  to  show  the  extent,  on 
general  principles,  of  the  discretionary  power  vested  in  trustees. 
We  have  seen  that  they  are  capable  of  alienating  the  property 
when  the  fee  is  vested  in  them ;  but,  it  is  a  well  established 
principle,  also  amounting  to  an  axiom,  that  all  those  who  are 
capable  of  alienating  property,  or  of  entering  into  contracts 
respecting  it,  may  make  leases,  which  will  endure  as  long  as 
their  interests  in  the  thing  leased,  but  no  longer.  {Cruisers Dig, 
Leases.) 

The  counsel  for  the  defendant  objects,  that  the  cases  cited 
by  the  court  below  relate  to  leases  by  trustees  of  charities^  on 
the  ground  that  the  latter  have  a  perpetual  interest  in  the  prem- 
ises, while  the  estate,  vested  in  the  trustees  under  the  will  in 
question,  may  terminate  at  any  moment.  This  may  be  a  good 
argument  to  prove  that  the  lease  cannot  endure  longer  than  the 
trust  continues ;  but  it  furnishes  no  reason  to  prove  that  it  is,  ab 
initio  void,  or  that  the  trustee  had  no  power  to  execute  a  lease 
at  all  for  a  longer  period  than  a  year.  In  short,  I  see  no  rea- 
son,  upon  prinoiploy  why  there  should  be  any  differencey  except 
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as  to  the  precariousness  of  the  term,  between  private  and  public 
trusts ;  the  trustees  in  both  cases  are  persons  in  whom  the 
founder  or  testator  has  reposed  unreserved  confidence ;  and  the 
principles  continually  applied  to  the  one,  are  applicable  to  the 
other.  When  the  mode  of  granting  leases  is  prescribed,  the 
terms  of  the  power  must  be  strictly  pursued;  where  the  pow- 
er to  grant  them  is  expressly  given,  the  trustees  have  a  power, 
both  in  law  and  equity,  to  lease  in  the  manner  which  to  their 
judgment  seems  most  beneficial ;  and,  where  no  such  power  is 
expressly  given,  they  must  be  guided  by  the  general  principles 
of  the  court,  which  will  always  interpose  to  secure  the  exercise 
of  a  reasonable  discretion,  or  to  rectify  a  departure  from  it. 

Among  the  comparatively  recent  cases  bearing  any  analogy 
to  the  present,  that  of  Naylor  v.  Arnitt^  which  I  find  in  1  Rua- 
sell  4*  Mylne,  501,  is  almost  precisely  in  point.  It  will  be  seen 
that  this  related  to  a  private,  and  not  to  a  charitable  or  public 
trust.  A  testator  devised  lands  to  trustees  upon  trust,  out  of 
the  rents  and  profits  to  pay  two  annuities,  and,  subject  thereto, 
to  permit  A.  and  after  him  his  wife,  to  receive  and  take  the 
rents  and  profits  daring  their  respective  lives ;  and  after  the 
decease  of  the  survivor,  he  devised  the  lands  to  their  children. 
Held,  that  the  trustees  could  grant  a  valid  lease  of  the  lands 
for  a  term  of  ten  years.  No  express  power  to  lease  was  given 
in  the  will.  It  was  alleged,  that  the  lease  had  been  granted 
fraudulently  and  corruptly ;  but  it  was  admitted  on  the  argu- 
ment, that  the  plaintiifs  had  not  sustained  this  allegation  ;  and 
the  question  then  was,  as  in  this  case,  whether  the  trustee  had, 
under  the  will,  power  to  grant  a  lease  for  a  term  of  years.  The 
master  of  the  rolls  declared  that  the  trustees  had  power  to  de- 
mise the  lands,  and  pronounced  the  lease  valid.  I  am  not 
aware  that  this  decision  has  ever  been  disturbed,  or  even 
questioned. 

With  regard  to  the  alley,  the  complaint  expressly  avers  that 
the  parties  intended'  that  the  right  to  use  it  should  be  included 
in  the  renewed  lease,  in  the  same  manner  as  if  this  privilege 
had  been  expressed  and  granted  in  the  original  leases.  This  is 
a  mistake  which  it  is  the  province  of  a  court  of  equity  to  rectify ; 
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although  in  entertaining  an  application  to  supply  a  defect  of 
this  nature,  the  court  will  require  strong  evidence.  The  demur- 
rer admits  the  essential  fact — the  fact  of  the  mistake — and 
the  only  question,  therefore,  is  whether  it  is  such  a  mistake  as 
the  court  %ill  rectify.  The  instrument  is  not  voluntary,  but 
founded  on  a  consideration  ;  and  was  reduced  into  writing  with- 
out containing  the  whole  intent  of  the  parties.  It  must,  there- 
fore, be  reformed. 

Ot  the  other  points,  presented  by  the  demurrer,  I  also  con- 
cur with  the  judge  at  special  term,  for  the  reasons  given  in  his 
opinion,  which  it  is  unnecessary  to  repeat. 

The  order  of  the  special  term  should  be  affirmed  with  costs. 

[New-York  General  Term,  April  9, 1865.  Mitchell,  Roosevelt  and  Clerke, 
Justices.] 


John  Hunter  vs.  Elias  D.  Hunter,  executor,  &c.  of  John 
Hunter,  deceased. 

A  person  named  as  executor,  in  a  will,  but  who  has  not  taken  upon  himself  the 
execution  of  the  will,  and  to  whom  letters  testamentary  have  not  been  issued, 
may  maintain  an  action  against  his  co-executor,  to  establish  his  right  to  secu- 
rities for  the  payment  of  money  formerly  owned  by  tlie  testator,  but  alleged  to 
have  been  assi^rncd  and  given  by  him  to  the  plaintiff ;  and  to  compel  the  deliv- 
ery thereof  to  the  plaintiff. 

In  such  an  action,  the  declarations  of  the  testator  that  he  intended  to  give,  and 
had  given,  the  securities  to  the  plaintiff,  are  admissible  in  evidence. 

A  mere  promise,  or  declaration  of  an  intention,  to  give,  however  clear  and  posi- 
tive, is  not  enough  to  constitute  a  valid  gift  inter  vivos.  The  intention  must 
be  consununated,  and  carried  into  effect,  by  those  acts  which  the  law  requires 
to  divest  the  donor,  and  invest  the  dortoe  with  the  right  of  property. 

A  delivery  to  the  donee,  in  person,  is  not  necessary.  A  delivery  of  the  thing 
granted,  to  another  person,  fbr  the  use  of  the  donee,  is  suflScient. 

And  the  donee's  subsequent  demand  of  the  property  given,  and  his  effort  to  obtain 
possession  thereof,  after  the  same  has  come  to  the  hands  of  the  donor's  executor, 
is  evidence  of  his  acceptance  of  the  gift 

In  April,  1852;  H.  drew  up  with  his  own  hand  and  executed,  two  deeds  of  assign- 
ment, to  J.  H.  Jun,,  one  being  of  a  land  contract  and  the  other  of  a  bond  and 
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mortgage,  which  aasignments  were  witnessed  by  M.  and  then  laid  away  by  him, 
among  his  papers.  In  August  following  H.,  in  the  presence  of  Mrs  H.  and  M., 
but  in  the  absence  of  J.  H.  jun.,  produced  certain  papers,  saying  that  he  had 
been  collecting  together  J.'s  income ;  that  one  of  the  assignments  was  imperfect, - 
specifying  the  defisct.  He  desired  Mrs.  H.  to  draw  a  new  assignment,  which 
she  did.  He  then  executed  it,  M.  and  Mrs.  H.  signing  it  as  si|pscribing  wit- 
nesses. Mrs.  H.  also  witnessed  the  execution  of  another  assignment,  which  bad 
previously  been  subscribed  by  M.  as  a  witness.  He  then  placed  the  papers  in 
a  wrapper,  in  the  inside  of  which  he  had  previously  written  "  Bonds  assigned, 
and  to  be  assigned  to  J.  H.  jun."  Then  followed  a  list  of  the  bonds  and  mort- 
gages. On  the  outside  of  the  wrapper  he  wrote  as  follows:  "22  AuJ.  '52. 
Memorandum  of  bonds  and  mortgages  assigned  to  my  grandson  [J.  H.  Jun.] 
and  contracts  for  his  use.  J.  H."  He  showed  the  indiwsements  to  M.,  saymg 
that  he  wanted  her  to  recollect  particularly  what  was  going  on.  He  then  de- 
livered the  papers  into  the  hands  of  Mrs.  H.,  saying  "  These  are  J.'s  papers. 
Put  them  away  for  J.  There  is  no  doubt,  now,  that  they  are  his."  Mr&  H. 
took  the  papers,  and  put  them  by  themselves  in  a  fkmily  safe  where  J.  H.  jun., 
the  donor,  and  the  defendant,  each  had  papers.  After  the  death  of  H.  the 
papers  were  found  by  the  defendant,  in  the  same  place  where  Mrs.  H.  had 
placed  them,  and  enclosed  in  the  same  wrapper. 
Held  that  this  transaction  had  all  the  essential  requisites  of  a  valid  gift  t'li^M- 
vivot,  and  that  the  property  in  the  securities  passed  to  J.  H.  Jun. 

THE  facts  in  this  case  are  detailed  in  the  opinion  of  the 
court. 

Min  Thompson^  for  the  plaintiff. 

H.  Hogeboom,  for  the  defendant. 

Brown,  J.  The  plaintiff  is  the  grandson  and  the  defendant 
the  son  of  John  Hunter  deceased,  late  of  Hunter's  Island  in  the 
county  of  Westchester.  Both  of  them  are  named  as  executors 
in  the  will  of  the  deceased,  and  the  object  of  the  action  is  to  es- 
tablish the  right  of  the  plaintiif,  and  compel  the  delivery  to  him 
of  certain  choses  in  action  or  securities  for  the  payment  of 
money,  formerly  the  property  of  the  defendant's  testator,  but 
alleged  in  the  complaint  to  have  been  assigned  oyer  and  given 
by  him  to  the  plaintiff. 

I  can  perceive  no  force  in  the  defendant's  objection  to  the 
plaintiff's  right  to  maintain  the  action.    At  the  common  I^w, 
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doubtless,  an  executor  named  in  the  letters  testamentary,  who 
had  taken  upon  himself  to  execute  the  trusts  of  the  will,  could 
not  have  maintained  an  action  for  the  recoyery  of  money  or  specific 
property  against  his  co-executor,  defending  for  and  representing 
the  estate.  But  if  his  right  was  clear,  the  very  inability  of  the  , 
courts  of  law  to  afford  an  adequate  remedy  would  have  been 
ground  for  the  interposition  of  the  equitable  powers  of  the  court 
of  chancery.  The  jurisdiction  of  the  equity  courts  resulted  from 
the  inability  of  the  courts  of  common  law  to  afford  relief  in  par- 
ticular cases.  And ''  where  there  is  a  clear  right  and  yet  there  is 
no  remedy  in  a  court  of  law,  or  the  remedy  is  not  plain,  adequate 
and  complete,  and  adapted  to  the  particular  exigency,  then  and 
in  such  cases  courts  of  equity  will  maintain  jurisdiction.*'  {Stor. 
Cq,  PL  h  473.  See  also  Lubf?s  Eq.  PL  4,  note,)  It  appears, 
however,  that  letters  testamentary  have  not  issued  to  the  plain- 
tiff upon  the  will  of  John  Hunter  deceased,  and  that  he  has  not 
taken  upon  himself  the  burthen  of  its  execution.  If  he  was 
merely  claiming  a  debt  due  to  him  from  the  estate  he  could  not 
proceed  to  prove  his  claim  before  the  surrogate  according  to  the 
provisions  of  section  83  of  the  act  concerning  the  duties  of  execu- 
tors and  administrators  in  the  payment  of  debts  and  legacies. 
(2  R.  S.  88.)  Section  15  (2  R.  S.  71)  excludes  him  from  all 
power  and  authority  as  an  executor,  because  he  is  not  named  in 
the  letters,  and  declares  that  he  shall  haye  no  power  as  such 
until  he  shall  appear  and  qualify.  The  same  objection  was 
taken  in  Rawlinson  v.  Shaw,  (8  Dumford  4*  East,  557 ;) 
and  Lord  Kenyon  said,  '^  it  is  impossible  to  entertain  the  least 
doubt  in  the  case.  The  argument  is  that  if  A.  owe  B.  and 
choose  to  maktf  41^  his  executor,  though  B.  will  not  act,  his 
.  legal  remedy  is  extinguished.  The  proposition  is  too  monstrous 
to  admit  of  any  argument;"  This  is  not  a  case  for  the  recovery 
of  an  ordinary  debt,  but  the  remedy  soiight  is  one  of  those  which 
before  the  code  was  one  of  the  subject  of  equity  jurisdiction. 
.  ^he  referee  who  took  the  testimony  rectiffecl  as  evidence,  un- 
der the  defendant's  objection,  the  declarations  of  the  defendant's 
testator,  that  he  intended  to  give,  and  had  given,  the  securities 
in  question  to  the  plaintiff.  In  this  he  was  right.  The  plead- 
VoL.  XIX.  80 
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ings  on  both  sides  concede  that  they  were  at  one  time  the  prop- 
erty of  the  testator.  The  defendant  does  noi^laim  to  hold  them 
in  his  own  right,  as  purchaser  or  creditor,  but  he  claims  by  act 
and  operation  of  law,  as  the  personal  representative  of  John 
Hunter.  The  real  question  then  is  upon  the  right  of  property; 
whether  it  was  in  the  plaintiff  or  in  the  defendant's  testator,  at 
the  time  of  his  death.  The  defendant,  in  respect  to  the  ques- 
tion, stands  in  the  place  of  the  deceased,  and  must  submit  to 
have  the  title  affected  by  his  acts  and  declarations.  (2  Cawen  4* 
IRWs  Notes,  p.  644,  note  481.    1  Greenl.  Ev.  238.) 

The  principal  question  is  upon  the  right  of  property  in  the 
two  written  securities  mentioned  in  the  complaint.  The  first  is 
a  contract  for  the  sale  of  certain  lands  in  the  county  of  Ulster, 
made  between  John  Hunter  deceased,  of  the  one  part,  and  Hei% 
ry  Wilbur  and  others,  of  the  other  part,  upon  which  there  was 
due,  and  to  grow  due  to  John  Hunter,  the  sum  of  $8000,  and 
the  second  is  a  bond  and  mortgage  made  by  Ezra  Fitch  and  Den- 
nis W.  Skeel,  upon  lands  in  Saugerties,  Ulster  county,  to  secure 
the  payment  of  $15,000,  with  the  interest,  to  John  Hunter. 
For  the  contract  with  Wilbur  and  others,  the  plaintiff  produced 
and  proved  a  deed  of  assignment  from  John  Hunter  to  himself 
in  the  usual  form,  and  under  seal,  for  the  consideration  of  one 
dollar,  and  dated  the  29th  day  of  April,  1852.  For  the  bond 
and  mortgage  of  Fitch  &  Skeel,  he  also  produced  and  proved  a 
similar  deed  of  assignment,  dated  August  21st,  1852.  Both 
deeds  were  witnessed  by  Mary  Mills,  a  lady  who  resided  in  the 
&mily  of  the  testator,  and  Mrs.  Ann  M.  Hunter,  the  mother  of 
the  plaintiff.  It  is  not  claimed  that  the  plaintiff  purchased  the 
securities,  in  the  ordinary  sense  of  the  tensor  that  he  paid  or 
parted  with  any  valuable  consideration  for  them.  His  title,  if , 
any,  must  be  maintained  as  a  gift.  It  is  evident  that  it  is  not 
one  of  that  class  known  as  donatio  causa  mortis,  because  the 
essential  conditions  of  such  a  gifl  are  wanting.  It  was  not  made  in 
the  last  illness  of  the  donor,  and  in  contemplation  and  expecta- 
tion of  death,  and  to  take  effect  in  that  event.  He  was  indeed 
a  man  far  advanced  in  life,  but  he  was  in  the  enjoyment  of  his 
naual  good  health*    He  had  already  made  his  will,  in  which  he 
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had  provided  for  his  grandson  the  plaintiff.  And  his  declarations 
evince  an  intention — if  the  property  in  the  securities  passed  at 
all — ^that  it  should  pass  immediately  and  absolutely,  to  furnish 
the  plaintiff  with  a  means  of  present  subsistence  suitable  to  his 
condition  and  independent  of  his  father.  His  title  must  stand 
upon  the  facts  which  the  law  demands  to  constitute  a  gift  inter 
vivos  ;  a  donation  which  has  no  reference  to  the  future,  but  has 
present  and  absolute  effect  There  is  evidence  that  the  testator 
had  adopted,  educated,  and  provided  for  the  plaintiff  for  some 
years  before  the  date  of  the  deeds  of  assignment.  He  was  about 
to  be  married  to  a  lady  in  Charleston,  South  Carolina,  and  his 
grandfather  had  undertaken  at  his  own  expense  to  build  a  house 
as  a  place  of  residence  for  him,  which  was  then  in  progress  of 
erection.  TJpon  several  occasions  the  grandfather  declared  it 
to  be  his  intention  that  his  grandson  should  have  $40,000  in 
securities  for  his  support,  to  make  him  independent  of  his  father. 
To  James  Powers,  Esquire,  his  friend  and  confidential  adviser, 
he  named  the  Fitch  &  Skeel  bond  and  mortgage,  and  the  con- 
tract of  Wilbur  and  others,  as  two  of  the  securities  he  intended 
to  give  him.  A  mere  promise  or  declaration  of  an  intention  to  j 
give,  however  clear  and  positive,  is  not  enough.  The  intention  / 
must  be  consummated  and  carried  into  effect  by  those  acts  which 
the  law  requires  to  divest  the  donor,  and  invest  the  donee,  with 
the  right  of  property.  There  must  be  a  delivery  in  fact  De- 
livery in  this,  as  in  every  other  case,  must  be  according  to  the 
nature  of  the  thing.  It  must  be  an  a^ual  delivery,  so  far"  as 
the  subject  is  capable  of  delivery.  It  must  be  secundum  sub- 
jeep^  materiam,  and  be  the  true  and  effectual  way  of  obtain-  ^ 
ing  the  command  and  dominion  of  the  subject.  If  the  thing  be 
not  capable  of  actual  delivery,  there  must  be  some  act  equivalent 
to  it.  The  donor  must  part  not  only  with  the  possession,  but 
with  the  dominion  of  the  property.  If  the  thing  given  be  a 
chose  in  action,  the  law  requires  an  assignment  or  some  equiva- 
lent instrument,  and  the  transfer  must  be  actually  executed. 
(2  Kenfs  Com.  439.)  "  A  true  and  proper  gifk  or  grant  is  al- 
ways accompanied  with  delivery  of  possession,  and  takes  effect 
immediately,  as  if  A.  gives  to  B.  £100,  or  a  flock  of  sheep,  and 
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puts  him  in  possession  of  them  directly,  it  is  then  a  gift  ezecnted 
in  the  donee ;  and  it  is  not  in  the  donor's  power  to  retract  it 
though  he  did  it  without  any  consideration  or  recompense ;  un- 
less it  be  prejudicial  to  creditors ;  or  the  donor  were  under  any 
legal  incapacity,  as  infancy,  coverture  duress,  or  the  like ;  or  if 
he  were  drawn  in,  circumvented  or  imposed  upon  by  false  pre- 
tenses, ebriety  or  surprise.  But  if  the  gift  does  not  take  effect 
by  delivery  of  immediate  possession,  it  is  then  not  properly  a 
gift,  but  a  contract,  and  this  a  man  cannot  be  compelled  to  per- 
form, but  upon  sufficient  consideration."  (2  Black.  Cam.  441.) 
'-  Gifts  are  valid  without  consideration  or  actual  value  paid  in 
return.  But  there  must  be  a  delivery  of  possession.  The  con- 
tract must  have  been  executed.  The  thing  given  must  be  put 
into  the  hands  of  the  donee,  or  placed  within  his  power  by  de- 
livery of  the  means  of  obtaining  it."  {Harris  v.  Clark,  3  Com. 
100.)  This  branch  of  the  law  has  been  repeatedly  and  thor- 
oughly examined,  both  in  our  own  and  in  the  English  courts,  and 
the  reported  cases  are  numerous.  They  all  affirm  the  doctrine 
of  the  elementary  writers,  to  whose  commentaries  I  have  re- 
ferred, and  need  not  be  particularly  named. 

The  proof  of  the  actual  delivery  of  the  securities  in  question  is 
to  be  found  principally  in  the  testimony  of  Mary  MUls,  one  of 
the  subscribing  witnesses  to  the  deeds  of  assignment.  It  ap- 
pears that  on  the  19th  of  April,  1852,  John  Hunter,  sen.  drew 
up  with  his  own  hand,  and  executed,  two  deeds  of  assignment 
to  the  plaintiff,  one  for  the  Wilbur  contract,  and  one  for  the 
Fitch  io  Skeel  bond  nd  mortgage,  which  were  witnessed  by 
Mary  Mills,  and  then  laid  away  by  him,  amongst  his  papers.  At 
this  time  the  plaintiff  was  absent  in  Charleston.  There  is  no 
evidence  that  the  deeds  were  then  delivered  to  the  plaintiff,  or 
to  any  other  person  for  his  use.  In  August  following  (about  the 
21st,)  the  testator  being  at  his  residence  at  Hunter's  Island  with 
Mrs.  Ann  M.  Hunter  and  Mary  Mills,  went  up  stairs  and  brought 
down  certain  papers  into  the  library,  and  said  to  Mrs.  Hunter 
that  he  had  been  collecting  together  John's  income ;  that  one  of  the 
assignments  was  imperfect — the  one  dollar  consideration  being 
omitted.  '  He  desired  her  to  draw  a  new  assignment,  which  she 
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did  immediately.  He  then  executed  it,  and  both  Miss  Mills 
and  Mrs.  Hunter  signed  it  as  subscribing  mtnesses.  This  was 
for  the  Fitch  &;  Skeel  bond  and  mortgage.  Mrs.  Hunter  also 
subscribed  as  a  witness  the  assignment  of  the  Wilbur  contract, 
which  had  previously  been  subscribed  by  Mary  Mills.  John 
Hunter,  sen.  then  placed  the  papers  in  a  wrapper,  in  the  inside 
of  which  he  had  previously  written 

''Bonds  assigned  and  to  be  assigned  to  John  Hunter,  junior. 

Robert  B.  Hunter's  bond  and  mortgage,  Williamsburgh, 
118,800. 

Bond  and  mortgage,  Saugerties,  $15,000. 

George  North's  bond  and  moxtgage,  $9000. 

Henry  Wilbur  and  others  bond  and  mortgage,  Napanock, 
$8000." 

On  the  outside  of  the  wrapper,  he  wrote  as  follows,  "  22 
Aug.  '52.  Memorandum  of  bonds  and  mortgages,  assigned  to 
my  grandson,  and  contracts  for  his  use.  Jno.  Hunter." 

He  then  exhibited  the  indorsements  to  Mary  Mills,  the  wit- 
ness, and  said  to  her,  ''  See  this,  Mary ;  I  want  you  to  recollect 
particularly  what  is  going  on."  He  then  delivered  the  papers 
into  the  hands  of  Mrs.  Ann  M.  Hunter,  and  said  to  her,  "  These 
are  John's  papers.  Put  them  away  for  John.  There  is  no 
doubt  now  that  they  are  his."  Mrs.  Hunter  took  the  papers 
and  put  them  by  themscilves  in  a  pigeon-hole  in  a  family  safe, 
where  the  plaintiff,  John  Hunter,  sen.,  and  the  defendant  each 
had  papers.  At  this  time  and  at  the  time  of  John  Hunter  8en.'s 
death  (which  occurred  on  the  12th  of  September  following,)  the 
plaintiff  and  the  defendant  were  at  Newport.  The  deeds  of 
assignment,  together  with  the  bond  and  mortgage  and  the  con- 
tract in  dispute,  were  found  by  the  defendant  after  the  death 
of  the  donor  enclosed  in  the  same  wrapper  and  in  the  same  place 
where  Mrs.  Hunter  placed  them. 

The  evidence  of  the  testator's  declarations  after  the  papers 
were  given  to  Mrs.  Sunter,  and  that  in  regard  to  the  subse- 
quent modification  of  his  will,  I  do  not  deem  it  worth  while  to 
notice,  because  it  affects  the  question  of  the  delivery  remotely, 
if  at  all.    It  will  be  seen  that  the  subject  of  the  gift  is  definite 
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and  certain.  The  deeds  of  assignment  are  in  the  customary 
form,  under  seal,  professbg  to  be  for  a  valuable  consideration! 
containing  words  of  present  conveyance  entirely  sufficient  to 
pass  the  title.  /The  delivery  was  not  to  the  plaintiff  in  person, 
but'  that  was' not  necessary.  The  delivery  to  Mrs.  Ann  M. 
Hunter  for  the  use  of  the  plaintiff  was  equivalent  to  a  delivery 
to  him.  And  his  subsequent  demand  of  the  written  evidence 
of  the  assigned  property,  and  his  effort  to  obtaii)  possession  of 
them  after  they  came  to  the  hands  of  the  defendant,  is  evidence 
of  his  acceptance  of  the  gift.  To  say  that  a  delivery  to  a  third 
person  is  not  sufficient  is  to  hold  that  there  can  be  no  valid  gift, 
when  the  donee  is  not  present  with  the  donor  to  receive  the 
subject  into  his  own  hands.  Indeed,  I  do  not  see  what  other 
act  the  donor  could  have  done  to  make  the  transfer  and  deHvery 
more  complete  than  it  was.  If  he  had  followed  the  plaintiff  to 
Newport,  or  recalled  him  to  Hunter's  Island,  so  that  he  could 
have  placed  the  papers  in  his  own  hands,  the  present  objection 
would  have  been  removed  from  the  case,  but  he  would  not  have 
parted  with  all  power  and  dominion  over  them  more  absolutely 
and  effectually  than  he  did  when  he  placed  them  in  the  hands.of 
Mrs.  Hunter,  telling  her  to  hold  them  for  her  son's  use.  They 
were  not  placed  in  her  hands  to  be  kept  for  John  Hunter,  sen. 
She  was  not  his  agent.  That  relation  did  not  exist.  They 
were  delivered  to  her  as  the  agent  and  representative  of  her 
absent  son,  to  be  kept  by  her  for  his  use  and  benefit.  The 
donor  not  only  parted  with  the  possession  of  the  subject  of  the 

There  is  no  proof  that  it  ever  returned  to  his  possession  or  that ' 
he  ever  attempted  to  exert  any  control  over  it ;  for  placing  the 
papers  in  the  safe  where  the  donor  kept  some  of  his  papers, 
was  not  a  restoration  of  the  possession  to  him.  I  find  in  the 
transaction  all  the  essential  requisites  of  a  valid  gift,  inter 
vivos,  and  that  the  property  in  the  securities  passed  to  the 
plaintiff. 

The  plaintiff  is  therefore  entitled  to  a  decree  or  judgment  es- 
tablishing his  right  to  the  securities,  and  for  their  delivery  over 


gift,  but  he  voluntarily  gave  up  all  dominion  and  control  overt 
it,  so  that  he  could  not  have  resumed  it  had  he  been  so  inclined. 
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to  him,  with  the  deeds  of  assignment,  together  with  an  account 
of  any  sums  of  money  collected  by  the  defendant  upon  them, 
since  the  death  of  his  testator.  The  costs  of  both  parties  to 
be  paid  out  of  the  estate. 

[Orange  Special  Term,  April  2, 1866.    Brimn,  Justice.] 


Atkins  vs,  Bahrett. 

A  covenimt  to  sell  real  estate,  and  convey  the  same  by  a  warranty  deed,  is  not 
satisfied  by  the  delivery  of  a  deed  containing  the  usiial  covenant  of  warranty, 
so  as  to  pass  whatever  estate  the  grantor  has  in  the  lands,  if  the  grantor  in  fact 
owns  only  a  portion  of  the  premises. 

The  deed  must  be  an  operative  conveyance,  and  pass  to  the  grantee  a  perfect  and 
complete  tiUe  to  the  lands  agreed  to  be  conveyed. 

APPEAL  by  the  defendant  from  a  judgment  entered  at  a 
special  term,  upon  the  verdict  of  a  jury.  The  action  was 
brought  upon  a  written  agreement,  signed  by  the  parties,  by. 
which  the  defendant  covenanted  to  sell  to  the  plaintiff  a  certain 
lot  of  ground,  real  estate  and  premises  situate  in  the  village  of 
Poughkeepsie,  for  the  consideration  of  $1575.  The  deed  was 
to  be  a  warranty  deed,  and  the  wife  of  Bahrett  was  to  unite  with 
him  in  the  deed,  which  was  to  be  duly  acknowledged,  ready  for 
record,  on  the  first  day  of  April  ensuing  the  date  of  the  writ- 
ten agreement.  Atkins,  on  his  part,  covenanted  to  pay  $200  of 
the  consideration  money  at  the  time  of  t&e  execution  of  the 
agreement,  and  the  residue  at  the  time  appointed  for  the  deliv- 
ery of  the  deed,  from  which  time  he  was  to  take  the  rent,  and 
have  the  actual  possession  on  the  first  day  of  May  thereafter. 
The  proof  taken  at  the  circuit  established,  1.  The  payment  of 
the  $200  by  the  plaintiff  to  the .  defendant.  2.  That  at  the 
time  and  place  appointed  for  the  delivery  of  the  deed,  the  de- 
fendant, in  execution  of  his  covenant,  tendered  to  the  plaintiff  a 
deed  with  the  usual  covenant  of  warranty  for  the  lands  referred 
to  in  the  agreement,  duly  executed  and  acknowledged  by  himself 
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and  wife,  and  demanded  payment  of  the  sum  of  $1375,  the  bal- 
ance of  the  purchase  money,  which  Atkins  declined  to  accept, 
alleging  as  a  reason  that  Bahrett  had  not  the  title  to  the  lands 
he  proposed  to  convey.  Atkins  also  at  the  same  time  demanded 
from  Bahrett  the  repayment  of  the  $200,  with  the  interest 
8.  It  also  appeared  by  the  production  of  the  title  deeds  that  the 
defendant  was  owner  in  fee  of  one-fifth  part  of  the  premises  men- 
tioned in  the  deed,  the  remaining  four-fifths  being  the  property 
of  his  mother,  brother  and  two  sisters.  The  action  was  brought 
to  recover  back  the  $200  with  the  interest,  for  which  the  plain- 
tiff had  judgment ;  the  trial  being  at  the  Dutchess  circuit  be- 
fore Mr.  Justice  Dean,  without  a  jury. 

J.  F.  Barnard^  for  the  plaintiff.  I.  A  covenant  to  convey  land 
requires  the  vendor  to  give  a  perfect  title,  and  is  not  satisfied 
by  a  deed  which  conveys  nothing,  or  an  imperfect  title.  (14 
Barb.  418.  2  John.  595.  11  id.  525.  17  Wend.  244.  4 
Omist.  896.) 

II.  The  cases  of  Gazley  v.  Price,  (16  John.  267,)  and  Par- 
ker V.  Parmele,  (20  id.  180,)  are  inapplicable.  They  only  de- 
cide that  a  failure  of  consideration  could  not  be  set  up  in  answer 
to  an  action  on  a  sealed  instrument,  and  Parker  v.  Parmele 
approves  the  principle  that  assumpsit  will  lie  for  money  paid 
under  a  sealed  instrument,  the  consideration  of  which  has  failed. 

Ill  The  cases  of  Gazley  v.  Price  and  Parker  v.  Parmele 
are  not  authority;  they  conflict  with  antecedent  cases ;  {CliUe 
V.  Robisorij  2  John.  595,)  and  Judson  v.  Wass,  (11  id.  525,)  ana 
with. subsequent  cases,  {Carpenters.  Bailey,  17  Wend.  244, 
and  Fletcher  v.  Button,  4  Comst.  896,)  and  are  in  terms  over- 
ruled by  Justice  Barculo,  in  Pomeroy  v.  Drury,  (14  Barb.  418.) 

IV.  The  agreement  in  this  case  shows  that  title  to  the  land, 
and  not  an  inoperative  conveyance,  was  called  for. 

Jackson  ^  WiUcinson,  for  the  defendant.  I.  The  defendant 
has  strictly,  in  letter  and  spirit,  performed  the  agreement. 
{Gazley  v.  Price,  16  JbAw.  267,  269.  Parker  v,  Parmele,  20 
id.  130.)    A  deed  containing  the  usual  general  warranty  of  quiet 
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and  peaceable  possession,  is  a  warranty  deed  within  the  mean- 
ing of  this  contract,  and  the  covenant  has  reference  merely  to 
the  undisturbed  possession,  and  not  to  the  grantor's  title ;  and 
the  plaintiff  cannot  avoid  the  contract  because  the  defendant  had 
not  good  title,  any  more  than  he  could  establish  a  breach  of  the 
covenant  for  quiet  possession,  by  showing  that  the  defendant  had 
not  good  title.  ( Waldrm  v.  McCarty,  3  John.  471, 478.  Kortz^ 
v.  Carpenter,  5  id.  120.  Whitbecky.  Cook,  15  id.  483,  490.) 
The  agreement  does  not  call  for  covenants  as  to  title,  nor  for  the 
"  usual  full  covenants,"  nor  for  "  a  good  and  sufficient  deed  of 
conveyance,"  nor  for  "  a  good  and  sufficient  warranty  deed  of  the 
above  deeicribed  land,  free  from  all  incumbrances,"  and  in  this 
respect  differs  from  Fletcher  v.  Button,  (4  Corns.  896,)  and  from 
the  cases  cited  in  Pomeroy  v.  Drury,  (14  Barb.  418 ;)  but  merely 
for  "  a  warranty  deed,"  which  is  fully  met  by  a  deed  containing 
the  covenant  for  quiet  possession.  This  the  deed  tendered  con- 
tained, and  no  additional  covenant  is  to  be  implied ;  (1  R.  S. 
788,  §  140 ;)  and  the  rule  is  the  same  as  to  an  agreement  to 
convey. 

II.  The  peculiar  phraseology  of  the  agreement  shows  that  the 
parties  intetided  to  contract,  and  the  intention  should  govern, 
{Pomeroy  v.  Drury,  14  Barb.  418,)  with  direct  reference  to  the 
state  of  the  Clancy  family,  and  that  the  purchaser  designed  to 
rely  solely  on  the  covenant  for  quiet  and  peaceable  possession. 
The  death  of  Mary,  Ann  and  James  Clancy,  and  of  the  widow, 
may  have  been  known  to  the  contracting  parties  or  presumed 
from  prolonged  absence  beyond  sea,  and  either  would  justify  an 
agreement  for  a  covenant  for  quiet  possession,  and  the  only  reme- 
dy of  a  purchaser  under  such  circumstances  should  enure  on  his 
being  evicted.  The  cases  are  numerous,  where  the  title  is  in  fact 
good,  though  not  good  on  the  record,  as  where  by  the  death  of 
son  or  &ther  the  title  is  perfected  in  the  survivor,  who  is  but 
one  of  the  two  grantees  on  the  record,  but  who  is  sole  grantor 
to  the  purchaser  under  the  agreement. 

III.  The  plaintiff  having  sued  to  recover  back  money  paid  un- 
der the  agreement,  solely  on  the  ground  that  the  defendant  had 
riot  good  title,  was  bound  to  prove  not  only  that  the  defendant's 
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title  was  defective  upon  the  record,  but  that  he  had  not  good 
title  in  fact,  by  showing  that  some  6ne  of  the  Clancy  family, 
other  than  John,  was  living  when  the  deed  was  tendered.  The 
decision  in  'Pameroy  v.  Drury^  (14  Bcarh.  418,)  turned  on  the 
defective  title  in  jbct,  the  wife  having  refused  to  join  in  the 
conveyance.  The  fact  was  proved  that  the  premises  were  in- 
cumbered by  an  inchoate  right  of  dower.  A  legal  title  in  point 
of  feet  is  sufficient ;  {Jeakes  v.  WkUe^  14  Eng.  L.  ^  Eq.  350;) 
and  the  defendant  must  be  presumed  to  have  had  such  title,  until 
the  contrary  be  shown  by  the  plaintiff,  on  whom  rested  the 
burden  of  proof,  although  such  burden  might  have  rested  on 
Bahrett,  had  he  filed  his  complaint  for  specific  performance.  In 
this  action  Atkins  holds  the  affirmative,  and  the  case  is  not  va- 
ried by  Bahrett's  demanding  in  his  answer  affirmative  relief. 
Bahrett  is  entitled  to  retam  the  $200  as  a  forfeiture,  until  At- 
kins shows  a  defective  title  in  fact. 

By  the  Courts  Brown,  J.  The  question  determined  at  the 
special  term  and  now  to  be  re-examined  on  appeal,  arises  upon 
the  construction  of  the  defendant's  covenant  to  convey ;  whether 
it  is  sufficiently  executed  by  the  delivery  of  a  deed  with  the 
usual  covenant  of  warranty  so  as  to  pass  whatever  estate  the 
grantor  had  in  the  lands,  or  whether  the  deed  should  not  also 
be  an  operative  conveyance,  and  pass  to  the  grantee  a  perfect 
and  complete  title  to  the  lands  therein  described.  This  precise 
question  has  been  much  litigated,  and  a  great  variety  of  cases 
may  be  found  in  the  books,  in  which  it  has  in  various  forms  en- 
gaged the  attention  of  the  courts.  It  has,  as  was  to  be  expected, 
given  rise  to  conflicting  decisions,  but  may  now  be  regarded  as 
definitely  settled  by  the  authorities  to  which  I  shall  briefly  refer. 

The  cases  of  Gazky  v.  Price,  (16  John.  267,)  and  Parker 
V.  ParmelCj  (20  John.  130,)  are  authorites  in  fevor  of  the  prop- 
osition that  such  a  covenant  relates  merely  to  a  conveyance  of 
such  interest  and  title  as  the  covenanter  has  in  the  lands,  and 
not  to  a  valid  and  substantial  title.  In  the  last  named  case 
Mr.  Justice  Spencer  says  that  when  he  delivered  the  opinion  in 
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Oazle^  y.  Price  he  supposed  he  not  only  expressed  the  opinion 
of  hifl  brethren  but  had  also  given  effect  to  the  spirit  of  all 
the  antecedent  cases  on  the  subject  Yet  it  is  impossible  to 
say  now  that  the  decision  is  not  in  conflict  with  Clute  y.  Rob- 
t^ofi,  in  the  court  6f  errors,  (2  John.  595 ;)  Judson  v.  Wass^ 
(11  id.  525 ;)  and  Van  Eps  y.  The  Corporation  of  Schenecta- 
dy^ (12  id.  442,)  as  they  are  reported.  When  this  same  ques- 
tion re-appeared  in  Carpenter  y.  Bailey^  (17  Wend.  244,)  the 
discrepancy  to  which  I  refer  was  noticed  by  Ch.  Justice  Nelson. 
The  cases  of  Gazley  y.  Price^  and  Parker  y.  Parmele^  (not- 
withstanding the  obseryation  that  it  was  not  designed  to  inter- 
fere with  any  preyious  decisions,)  were  in  effect  oyerruled,  for 
it  was  held  that  a  coyenant  to  procure  from  a  third  person  a 
good  and  sufficient  deed  of  conyeyance  in  fee  simple  of  certain 
lands  imposed  an  obligation  to  procure  a  deed  which  would  be 
operative  and  effectual  to  convey  the  title.  Mr.  Justice  Bron- 
Bon  dissented,  saying  it  was  impossible  to  distinguish  the  case 
from  Gazley  v.  Price^  and  Parker  v.  Parmele.  The  authori- 
ty of  these  cases  is  again  questioned  in  Fletcher  y.  Button^ 
(4  Com.  396,)  where  Judge  Buggies  remarks  that  '^  the  reason- 
ing in  these  cases  falls  short  of  showing  that  a  covenant  to 
execute  a  good  and  sufficient  deed  of  conyeyance  is  satisfied  by 
a  deed  which  conveys  nothing."  In  Pomeroy  y.  Dmryj 
(14  Barb.  418,)  the  late  Mr.  Justice  Barculo  declares  it  ^  safe 
to  say  that  Gazley  v.  Price  and  Parker  v.  Parmele  are  no 
longer  authorities  for  holding  that  a  covenant  to  convey  lands 
by  warranty  deed  on  a  sale,  refers  only  to  the  form  and  sufficiency 
of  the  deed,  and  not  to  the  title  conveyed."  After  an  elaborate 
and  careful  examination  of  the  authorities  he  arrives  at  the  con- 
clusion that  "  when  a  man  buys  a  piece  of  land  and  contracts 
for  a  conveyance,  in  general  terms,  the  presumption  is  that  he 
expects  the  title,  and  the  grantor  should  be  required  to  give 
him  a  perfect  title."  He  quotes  for  authority  Hunter  v.  O  ^Neil, 
(12  Ala.  R.  87  ;)  and  Tharin  v.  Ficklin^  decided  in  the  court 
of  appeals  of  South  Carolina,  (2  Rich.  R.  861.)  The  rule  as 
stated  by  him  gives  effect  to  the  true  intention  of  the  parties 
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to  Buch  contraetfl,  and  its  justice,  morality  and  good  sense  must 
be  apparent  to  all.  When  applied  to  the  case  under  considenk- 
tion  it  is  decisive  against  the  defendant. 

The  judgment  is  affirmed. 

[Orange  General  Term,  April  8, 1865.    Brown,  S.  B.  Strong  and  Bock- 
veUf  Justioes.] 


Hoyt  vs.  Dillon. 

Where  a  deed,  executed  by  the  common  council  of  the  dty  of  Brooklyn,  poiv 
ports  to  be  made  upon  a  sale  of  the  lands  therein  described,  for  an  unpaid 
tax  or  assessment,  imposed  imder  the  act  to  incorporate  the  city,  and  redtes 
that  all  the  requisites  of  the  statute  have  been  complied  with,  and  that  the 
power  given  to  the  common  council  has  been  duly  executed,  this  will  not  dis- 
pense with  proof,  by  a  person  claiming  under  such  deed,  that  the  fkcts  recited 
are  true. 

Without  proof  of  such-ftcts,  they  are  presumed  not  to  exist;  and  without  thdr 
existence,  the  conveyance  is  a  nullity. 

The  recitals  in  the  conveyance  are  not  evidence  against  the  owner  of  the  prop- 
erty.   The  fhcts  recited  must  be  established  by  proof  aliunde. 

Possession  of  land,  under  a  deed  fit>m  the  common  council  of  the  city  of  Brook- 
lyn ibr  the  term  of  one  thousand  years,  executed  upon  a  sale  of  the  land  Ibr 
an  unpaid  tax  or  assessment— the  tenant  dauning  to  hold  for  the  term  therein 
mentioned — is  not  such  an  adverse  possession  as  will  prevent  the  owner  of  the 
estate  in  remainder  ftom  conveying  his  interest  in  the  premises. 

APPEAL'by  the  defendant-  from  a  judgment  entered  at  a 
special  term.  The  action  was  brought  to  recover  the  pos- 
session of  real  estate  situate  in  the  city  of  Brooklyn.  The  answer 
was  a  general  denial  of  the  matters  set  forth  in  the  complaint. 
On  the  trial,  at  the  Kings  county  circuit,  in  February,  1851, 
before  Justice  Morse,  the  plaintiff  proved  that  the  premises  in 
question  were,  on  and  previous  to  the  28th  day  of  January,  1835, 
owned  and  possessed  by  Charles  Hoyt,  and  that  the  said  Charles 
Hoyt  and  wife,  by  deed  dated  January  28th,  1835,  and  recorded 
April  25th,  1835,  conveyed  the  said  premises  in  fee  to  Ferdi- 
nand L.  Wilsey,  who  the  same  day  mortgaged  the  same  back  to 
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Charles  Hoyt  to  secare  a  part  of  the  purchase  money,  which 
mortgage  was  afterwards  foreclosed  in  chancery,  and  the  prem- 
ises aforesaid  were  sold  to  David  Leavitt,  who  received  a  deed 
therefor,  executed  by  Charles  B.  Moore,  master  in  chancery, 
dated  November  80th,  1843 ;  that  David  Leavitt  and  wife  con- 
veyed the  said  premises  to  John  Cleaveland  by  deed  dated 
January  29th,  1845 ;  that  John  Cleaveland  conveyed  the  said 
premises  to  James  J.  Hoyt  by  deed  dated  February  24th,  1845 ; 
that  James  J.  Hoyt  and  wife  conveyed  the  said  premises  to 
Charles  Hoyt  by  deed  dated  October  10th,  1845;  and  that 
Charles  Hoyt  conveyed  the  said  premises  to  the  plaintiff  by 
deed  dated  March  15th,  1847,  and  that  the  defendant  was  in  pos- 
session of  the  premises  at  the  time  of  the  commencement  of 
this  suit. 

The  defendant  offered  in  evidence  a  conveyance  from  '<  The 
Mayor  and  Common  Council  of  the  City  of  Brooklyn"  to  Will- 
iam Beard,  dated  the  3d  day  of  May,  1843,  embracing  the 
premises  in  question. .  This  conveyance  recited  that  an  assess- 
ment or  tax  for  regulating  Bond  street,  in  the  city  of  Brooklyui 
was  made,  and  on  the  17th  of  May,  1837,  duly  confirmed  ac- 
cording to  law,  whereby  an  assessment  or  tax  of  $105.60  was 
imposed  upon  the  premises  conveyed ;  that  such  tax  or  assess- 
ment remaining  unpaid,  a  warrant,  as  required  by  law,  had 
issued  for  the  collection  thereof  to  the  city  collector,  duly  ap- 
pointed, who  was  unable  to  find  sufficient  goods  and  chattels 
whereon  to  levy,  and  certified  the  same  to  the  common  council 
in  writing,  upon  oath ;  that  the  common  council  thereupon  took 
the  proper  steps  to  cause  the  said  premises  to  be  sold,  for  the 
non-payment  of  the  said  tax  or  assessment ;  and  the  proceed- 
ings had  for  that  purpose  were  recited  at  length.  The  deed 
then  recited  that,  upon  the  sale,  James  Collins  became  the 
pnrchaser  of  the  premises,  for  the  term  of  one  thousand  years, 
in  consideration  of  the  payment  by  him  of  the  assessment  with 
interest  and  expenses ;  that  a  certificate  was  executed  to  said 
Collins,  by  the  common  council,  stating  that  he  had  become  such 
purchaser  and  had  paid  the  said  amount,  and  that  at  the  ex- 
piration, of  two  years  he  irovM,  be  entitled  to  a  conveyaooe  of 


546  CASES  IK  THE  SUPREME  OOURT. 


Hojt  V.  DiUoD. 


the  premises,  for  the  period  for  which  they  were  sold ;  that  no 
person  having  a  legal  interest  in  the  premises  had  redeemed 
them,  before  the  expiration  of  the  two  years ;  and  that  Collins 
had,  by  an  instrument  under  his  hand  and  seal,  dated  the  24th 
day  of  June,  1889,  duly  ussigned,  transferred  and  set  over  for 
a  valuable  consideration,  unto  William  Beard,  all  his  right,  title 
and  interest  in  and  to  the  said  certificate  of  sale.  The  deed 
then  conveyed  the  premises  to  the  said  William  Beard,  as  the 
assignee  of  the  said  certificate,  for  the  term  of  one  diousand 
years. 

The  counsel  for  the  plaintiff  objected  to  the  admission  of  the 
said  conveyance  in  evidence.  The  objection  was  overruled  by 
the  justice,  and  the  conyeyance  was  admitted  in  evidence.  The 
plaintiff  excepted.  The  counsel  for  the  defendant,  gaye  in  evi- 
dence that  John  Martin  went  into  possession  of  the  premises  in 
the  month  of  May,  1843,  under  an  agreement  from  William 
Beard  for  a  conveyance  of  the  said  premises ;  that  the  said 
John  Martin  erected  a  house  upon  the  said  premises,  and  con- 
tinued in  possession  until  the  11th  day  of.  March,  1844,  when 
he  sold  the  said  house,  and  his  right  to  a  conveyance  from  Wil- 
liam Beard,  to  the  defendant  in  this  suit,  who  thereupon  enters 
ed  into  possession  of  the  said  premises,  and  had  continued  in 
the  possession  thereof  until  the  present  time,  and  that  on  the 
first  day  of  March,  1849,  the  said  William  Beard  and  his  wife, 
by  deed  dated  on  that  day,  conveyed  to  the  said  defendant  the 
said  premises  for  and  during  the  rest,  residue  and  remainder 
yet  to  come  and  unexpired  of  the  term  of  one  thousand  years, 
mentioned  and  contained  in  the  said  conveyance  from  the  mayor 
and  common  council  to  William  Beard.  The  counsel  for  the  plain- 
tiff objected  to  the  admission  of  the  said  evidence.  The  objec- 
tion was  overruled  by  the  justice,  and  the  evidence  was  admitted. 
The  defendant,  by  his  counsel,  prayed  the  court  to  charge 
the  jury,  that  if  the  defendant  was  in  possession  of  the  prem- 
ises under  the  said  William  Beard,  claiming  title  under  him  at 
the  time  of  the  execution  of  the  several  deeds  by  David  Leavitt 
to  John  Gleaveland,  by  John  Cleaveland  to  James  J.  Hoyt,  by 
James  J.  Hoyt  to  Charles  Hoyt,  and  by  Charles  Hoyt  to  the 
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plaintiff,  then  the  said  deeds  from  said  Leavitt,  Gleaveland, 
James  J.  Hoyt  and  Charles  Hoyt  were  absolutely  Toid  as 
against  the  defendant.  But  the  court  refused  so  to  charge,  and 
the  defendant  excepted.  The  defendant  further  prayed  the 
court  to  instruct  the  jury  that  if  the  defendant  went  into  pos- 
session of  the  premises  in  March,  1844,  and  continued  in  pos- 
session under  William  Beard,  claiming  title  under  the  aforesaid 
conveyance  from  the  mayor  and  common  council  of.  the  city  of 
Brooklyn  to  William  Beard,  then  such  possession  was  adverse  to 
the  plaintiff  and  those  from  whom  he  claims  back  to  David 
Leavitt.  But  the  court  refused  so  to  charge,  and  the  defendant 
excepted.  The  court  thereupon  charged  the  jury  that  the 
plaintiff,  having  made  out  a  complete  title  to  the  premises,  and 
the  defendant  having  &iled  to  make  out  a  valid  title  thereto, 
the  plaintiff  was  entitled  to  a  verdict,  to  which  charge  the  de- 
fendant excepted.  The  jury  accordingly  found  a  verdict  for 
the  plaintiff  for  the  premises  described  in  the  complaint. 

H.  8*€)odge^  for  the  plaintiff.  I.  The  paper  called  a  lease^ 
introduced  by  the  defendants,  if  it  had  been  such  a  lease  as  is 
in  certain  cases  authorized  by  the  statute,  {Laws  of  1884, 
p.  109,  §  45,)  furnished  no  evidence  of  the  truthof  any  of  its  reci- 
tab.  (1.)  The  statute  makes  it  a  presumptive  emdetice  in  a 
summary  proceeding  to  recover  possession  only,  (§  45,)  but  in 
all  other  cases  the  patoer  to  sell  and  make  a  lease  must  be  proved* 
{Striker  v.  Kellp,  2  Denio^  823.  Beekman  v.  Bighamj 
1  Setdeuy  866.)  (2.)  And  no  evidence  being  offered  to  show 
any  authority  firom  the  owner  to  make  such  a  lease,  it  was 
.  properly  treated  as  wholly  void. 

n.  The  defendant  was  not  entitled  to  either  of  the  instruc- 
tions asked  for ;  even  if  his  paper  title  had  been  a  proper  foun- 
dation for  an  adverse  possession,  his  evidence  foiled  to  show  any 
hostile  claim.  This  must  be  shown  by  evidence  and  cannot  be 
,  presumed.    {Sharpe  v.  KeUey^  5  Denio^  431,  434.) 

in.  But  if  there  were  any  evidence  of  a  hostile  daim,  the 
charge  and  rulings  were  correct,  because  the  statute  (1  R.  S. 
789,  §  147)  has  no  application  to  the  case.    (1.)  The  defondant^ 
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and  those  claiming  under  the  lease,  were  not  claiming  nnder  a 
title  adverse  to  the  plaintiff  and  his  grantors.  The  defendant 
claims  only  a  chattel  interest  under  a  lease,  which  if  it  were 
valid,  would  make  him  the  plaintiff's  tenant.  A  lessee,  however 
long  his  term,  is  not  seised  of  the  lands  nor  possessed  of  them, 
but  possessed  of  the  term  of  years,  and  his  lessor  remains  pos- 
sessed of  the  freehold.  (1  Cruise's  Digest,  224,  §  10.  Id.  227, 
§  23.  1  R..  S.  722,  §  5.)  (2.)  The  statute  expressly  provides 
that  a  conveyance  of  "  any  interest  in  lands  occupied  by  a  ten- 
ant shall  be  valid  without  attornment  of  the  tenant.  (1  R.  S. 
739,  §  146.)  And  before  this  the  grant  of  the  reversion  was 
held  not  within  the  statute  of  Henry  8,  {Co.  Lit.  369  a. 
Chrout  V.  Toumsetid,  2  HiUj  554.)  (3.)  That  the  party  is  in  pos- 
session under  a  disputed  and  invalid  claim  to  a  lease  does  not 
make  his  possession  more  adverse  than  if  he  had  a  valid  lease. 
{Webb  V.  Bindofij  21  Wend.  98.  Livingston  v.  ProseuSj 
2  IRUj  526.)  (4.)  The  whole  claim  of  the  defendant  was  un- 
der a  paper  void  on  its  face  because  made  by  the  common  coun- 
cil who  are  not  a  corporation,  and  because  it  appears^ that  the 
land  belonged  to  others  who  are  not  lessors  ;  such  a  void  paper 
cannot  support  a  claim  of  adverse  possession.  {Jackson  v.  Hill^ 
6  Wend.  532.  Same  v.  Andrews,  7  id.  152.)  The  judg- 
ment in  &vor  of  the  plaintiff  should  be  affirmed  with  costs. 

Barnard^  Parsons,  foT  Hie  iefendasit  I.  The  court  erred  in 
refusing  to  charge  the  jury  that  the  several  deeds  by  Leavitt^ 
Cleveland,  James  J.  Hoyt  and  Charles  Hoyt,  are  void  as  to  de- 
fendant (2  R.  S.  2d  ed.  p.  23,  pa^t  2,  chap.  1,  title  2, 
i  147.  Livingston  v.  Proseus,  2  HiU,  526.  Cole  v.  Irvine^ 
6  id.  634.  Jackson  v.  Demont,  9  John.  55.  Thurman  v. 
Cameron,  24  Wend.  87.) 

n.  The  court  erred  in  refusing  to  chiarge  that  the  defendant's 
possession  was  adverse  to  the  plaintiff,  and  those  from  whom  he 
claims  back  to  David  Leavitt.  {Sharp  v.  Ingraham,  4  £fitt, 
116.  Northrop  v.  Wright,  7  id.  476.  Jackson  v.  Wheats 
18  John.  40.  2  Caines,  183.  Jackson  v.  Newton,  18  John. 
955.    8mUhY.Burtis,^id.lU.    JacksonY.Ems,lSid.llS. 
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Same  v.  Camp,  1  Caw.  605.  Jackson  v.  Brink,  5  id.  488. 
Z»a  Fronibais  v.  Jackson,  8  trf.  689.  Bradstreet  v.  Clarke,  12 
TFcnrf,  602,  674.) 

By  ^Ac  Qmr^,  Brown,  J.  No  evidence  was  offered,  upon 
the  trial,  to  establish  the.trnth  of  the  recitals  contained  in  the 
deed  or  instrument  of  conveyance  from  the  common  council  of 
the  city  of  Brooklyn  to  William  Beard,  the  defendant's  grantor, 
of  the  date  of  May  3d,  1843.  The  deed  professes  that  the 
sale  was  made  for  an  unpaid  tax  or  assessment  imposed  upon 
the  lands  therein  described,  under  the  act  to  incorporate  theeity 
of  Brooklyn,  passed  April  8th,  1834.  Without  proof  of  the 
facts  contained  in  the  recitals  that  all  the  requisites  of  the  stat- 
ute had  been  complied  with  and  the  power  given  to  the  common 
council  duly  executed,  they  are  presumed  not  to  exist,  and  with- 
out their  existence  the  conveyance  is  a  nullity.  The  principle 
is  stated  by  Mr.  Justice  Bronson  in  Sharp  v.  Speir,  (4  Hill, 
76,)  in  these  words :  "  Every  statute  authority  in  derogation  of 
the  common  law,  to  divest  the  title  of  one  and  transfer  it  tounoth- 
er,  must  be  strictly  pursued  or  the  title  will  not  pass.  This  is  a 
mere  naked  power  in  the  corporation,  and  its  due  execution  is 
not  made  out  by  intendment.  It  must  be  proved ;  it  is  not  a 
case  for  presuming  that  public  officers  have  done  their  duty ;  what 
they  have  in  fact  done,  must  be  shown.  The  recitals  in  the 
conveyance  are  not  evidence  against  the  owner  of  the  property, 
but  the  facts  recited  must  be  established  by  proof  aliunde.^ 
{See  also  Striker  v.  Kellt/j  2  Denio,  828 ;  Beekman  v.  Big- 
ham,  1  Selden,  866.) 

The  point  made  by  the  defendant,  that  a  deed  of  land  held 
adversely  to  the  grantor  is  void  as  against  the  person  thus  hold- 
ing and  all  those  claiming  under  him,  admits  of  no  dispute. 
The  real  question  is  whether  possession  under  the  deed  from 
the  common  council  of  the  city  of  Brooklyn,  claiming  to  hold 
for  the  term  therein  mentioned,  constitutes  a  good  adverse  pos- 
session. There  is  no  affirmative  proof  as  to  the  exact  nature  of 
the  defendant's  claim,  but  as  the  proof  showed  that  he  was  in 
under  William  Beard  the  grantee  of  the  common  council,  and 
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afterwards  took  a  conveyance  for  the  unexpired  term  for  years 
mentioned  in  the  deed  to  Beard,  I  assume,  for  all  the  purposes 
of  this  discussion,  that  his  claim  corresponded  with  the  interest 
mentioned  in  the  deeds. 

The  plaintiff  claimed  title  to  the  premises  under  a  deed  from 
Charles  Hoyt,  dated  May  15th,  1847.  He  produced  a  regular 
chain  of  title  from  David  Leavitt,  who  was  the  owner  in  fee  in 
1843,  and  conveyed  them  to  John  Gleaveland'by  deed  bearing 
date  January  2,  1845,  In  May  1843,  John  Martin  entered 
into  possession  under  an  agreement  with  William  Beard  for  a 
conveyance,  and  erected  a  house  thereon.  He  remained  until 
March,  1844,  when  he  sold  such  right  as  he  had  to  the  defend- 
ant, who  entered  into  the  possession  and  so  continued  until  the 
commencement  of  this  action.  On  the  1st  of  March,  1849  and 
before  the  commencement  of  the  action,  William  Beard  and 
wife,  by  their  deed  bearing  date  on  that  day,  conveyed  the  prem- 
ises to  the  defendant,  to  hold  the  same  to  him  ''  for  and  during 
the  rest,  residue  and  remainder  yet  to  come  of  the  term  of  one 
thousand  years  mentioned  and  contained  in  the  aforesaid  con- 
veyance from  the  mayor  and  common  council  of  the  city  of  Brook- 
lyn to  the  said  William  Beard."  The  defendant,  at  the  trial, 
requested  the  court  to  charge  the  jury  that  if  the  defendant 
was  in  the  possession  under  William  Beard,  claiming  title  un- 
der him,  at  the  time  of  the  execution  of  the  several  deeds 
under  which  the  plaintiff  claimed,  such  deeds  were  void  as  against 
the  defendant  The  court  declined  so  to  instruct  the  jury  ;  the 
defendant  excepted,  and  the  plaintiff  had  a  verdict.  And  thus 
the  defense  depends  exclusively  upon  the  character  of  the  pos- 
session. 

The  conveyance  to  William  Beard  is  executed  under  the  pro- 
visions of  sections  42  and  45  of  the  act  to  incorporate  the  city 
of  Brooklyn,  passed  April  8, 1834.  {Sess.  L.  1834,  p.  106, 108.) 
Section  42  provides  for  the  sale  of  lands  charged  with  the  pay- 
ment of  any  assessment  or  tax  for  local  or  city  purposes,  which 
remains  unpaid,  for  the  lowest  term  of  years  for  which  any  per- 
son will  take  the  same  and  pay  the  amount  of  such  .assessment 
witl^  the  interest  and  expenses.    Section  45  directs  the  exeeu^ 


ORANGE-APRIL,  1865.  661 


Hoyt  V,  Dillon. 


tion  of  a  conveyance  to  the  purchaser  or  his  assigns,  for  the  term 
for  which  the  same  shall  have  been  sold,  and  declares  that  by 
force  of  such  conveyance  the  grantee  shall  be  entitled  to  the 
possession  of  the  premises  sold,  for  the  term  therein  specified. 
The  conveyance  may  be  for  the  term  of  one  year,  or  ten  years,  or 
for  the  term  of  one  thousand  years,  as  in  the  instance  before  us ; 
but  there  is  no  power  to  sell  and  convey  the  entire  estate.  The 
grantee  takes  an  estate  for  years,  while  the  estate  in  remainder 
with  all  its  incidents  remains  with  him  who  was  the  owner  in 
fee  at  the  time  of  the  sale.  At  the  common  law,  livery  of  seisin, 
or  the  delivery  of  the  corporeal,  possession  of  the  land,  was  held 
necessary  to  pass  the  estate.  "In  all  well  governed  nations 
some  notoriety  of  this  kind  has  been  ever  held  requisite  in  order 
to  acquire  and  ascertain  the  property  of  lands.  In  the  Roman 
law  plenum  dominum  was  not  said  to  subsist  unless  where  a 
man  had  both  the  right  and  the  corporal  possession ;  which  pos- 
session could  not  be  acquired  without  both  an  actual  intention 
to  possess  and  an  actual  seisin  or  entry  into  the  premises,  or 
part  of  them,  in  the  name  of  the  whole."  (2  Black.  Com.  81 1^ 
812.)  A  right  of  entry  was  not  assignable,  because  as  was  said, 
"  under  color  thereof  pretended  titles  might  be  granted  to  great 
men,  whereby  right  might  be  trodden  down  and  the  weak  opr 
pressed.  Here  we  have  the  origin  as  well  as  the  reason  for  the 
Yule  embodied  in  our  written  law,  (1  R.  S.  739,  §  147,)  that 
"  every  grant  of  land  shall  be  absolutely  void,  if  at  the  time  of 
the  delivery  thereof  such  lands  shall  be  in  the  actual  possession 
of  a  person  claiming  under  a  title  adverse  to  that  of  the  grantor." 
A  rightftil  title  is  not  one  of  the  requisites  of  a  good  adverse 
possession,  but  "  whenever  the  defense  is  set  up  the  idea  of  right 
is  exclusive :  the  fact  of  possession  and  the  qtw  animo  it  was 
commenced  or  continued  are  the  only  tests.  And  it  must  neces- 
sarily be  exclusive  of  any  other  right,"  [Smith  v.  Burtis,  9 
John.  174.)  The  person  in  possession  must  claim  to  be  the 
owner,  in  opposition  to  all  the  world.  The  claim  must  be  of  the 
entire  title.  (Livingston  v.  The  Peru  Iron  Co.,  9  Wend.  611.) 
The  deed  from  William  Beard  and  wife  to  the  defendant  is  for 
the  same  estate  as  that  in  the  eonveyance  from  the  common 
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council  of  Brooklyn  to  William  Beard.  Assuming  the  truth  of 
the  facts  contained  i^  the  recitals  of  the  latter  instrument,  and 
its  validity  to  pass  the  term  for  years  under  his  deed,  the  de- 
fendant did  not  and  could  not  claim  the  entire  inheritance.  The 
estate  in  remainder  belonged  to  another.  He  did  not  claim  the 
entire  title,  nor  in  opposition  to  all  the  world.  An  estate  in  re- 
mainder is  defined  to  be  an  estate  limited  to  take  effect  and  be 
enjoyed  after  another  estate  is  determined.  An  estate  for  a 
term  of  years,  and  after  that  an  estate  for  life  with  remainder 
over  in  fee,  may  all  be  carved  out  of  the  inheritance.  These 
several  estates  are  parts  and  portions  of  the  same  inheritance, 
and  together  make  up  the  entire  title  in  exclusion  of  every  other 
right.  In  creating  an  estate  of  freehold — as  a  remainder  in  fee 
— the  enjoyment  of  which  is  postponed  to  some  future  time,  it 
must  be  preceded  by  and  founded  upon  some  particular  estate, 
as  an  estate  for  years  or  for  life,  and  the  delivery  of  the  pos- 
session by  the  grantor  to  the  tenant  of  the  particular  estate  is  a 
delivery  of  the  possession  to  him  in  remainder,  because  both 
estates  are  one  and  the  same  in  law.  (2  Black,  Com.164, 166.) 
An  estate  for  years  is  a  very  inferior  interest  in  lands.  The 
tenant  is  not  said  to  be  seised,  nor  in  a  strict  legal  sense  can  he 
be  said  to  be  possessed  of  land.  ''  No  livery  of  seisin  is  neces- 
sary to  a  lease  for  years.  Such  lessee  is  not  said  to  be  seised, 
or  to  have  the  true  legal  seisin  of  the  lands.  Nor  indeed  does 
the  bare  lease  vest  any  estate  in  the  lessee ;  but  only  gives  him 
a  right  of  entry  on  the  tenement,  which  right  is  called  his  in- 
terest in  the  term  or  inter  esse  ierminiy  and  when  he  has  actually 
so  entered  and  thereby  accepted  the  grant,  the  estate  is  then, 
and  not  before,  vested  in  him,  and  he  is  possessed  not  properly 
of  the  land  but  of  the  term  for  years ;  the  possessbn  and  seisin 
of  the  land  remaining  still  in  him  who  hath  the  freehold."  (2  BL 
Com.  144.  1  Cruises  Dig.  247,  5  12.)  The  defendant  cannot, 
therefore,  be  said  to  have  been  in  the  possession  of  the  premises 
in  dispute  claiming  under  a  title  adverse  to  the  plaintiff's  gran- 
tor, at  the  time  of  the  execution  and  delivery  of  any  of  the  deeds 
under  which  the  plaintiff  claims.  Giving  full  effect  to  the  deed 
from  the  common  council  of  the  city  of  Brooklyn^  the  possesBion 
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and  seisin  cf  the  land  ivas  in  strictly  legal  parlance  in  the 
grantors,  and  their  several  deeds  ivere  valid  and  effectual  to  pass 
such  estate  as  they  had  in  the  premises.  To  sustain  an  adverse 
possession  upon  the  proof  produced  in  this  action  would  subvert 
and  set  aside  rules  in  regard  to  the  tenure  of  land  which  have 
been  settled  and  recognized  for  ages.  The  doctrine  contended 
for  by  the  defendant  leads  to  this  result,  that  there  could  be  no 
voluntary  conveyance  of  an  estate  in  remainder  which  would  be 
good  as  against  the  tenant  of  the  particular  estate  while  he  was 
in  the  occupation  claiming  to  hold  for  life  or  a  term  for  years. 
Yet  nothing  is  better  settled  than  the  rule  that  vested  remain- 
ders are  estates  and  interests  in  lands  which  may  be  passed  from 
one  person  to  another  under  the  usual  forms  of  conveyance.  I 
conclude,  for  these  reasons,  that  the  court  were  entirely  right 
in  refusing  to  instruct  the  jury  as  requested  by  the  defendant's 
counsel. 

The  other  ground  assigned  for  error  depends  also  upon  the 
same  question  of  adverse  possession,  and  it  is  not  necessary  to 
examine  it  further. 

The  judgment  is  affirmed. 

[Orange  General  Term,  April  8,  1865.  Broym,  S.  B.  Strong  and  Rock- 
weilt  Justices.] 


Oeorge  Shook,  executor  ice.  of  Henry  Snyder  deceased,  ap- 
pellant, vs,  Aaron  Shook  and  John  R.  Shook,  executors 
&c.  of  John  Shook  deceased,  respondents. 

A  surviving  ezecntor  and  trustee  has  a  right  to  the  exdusive  possessioQ  of  the 
property  of  the  estate.  If  he  is  msolvent,  or  his  circomstaDces  are  otherwise 
such  as  to  render  it  insecure,  the  remedy  and  relief  are  to  be  obtained  by  the 
cestui  que  trusty  or  some  person  interested  in  the  estate  of  the  deceased. 

The  application  fbr  security,  or  removal  of  the  executor  firom  office,  cannot  be 
made  by  the  executors  of  a  deceased  co-executor.  ^ 

If  such  an  application  is  made  by  them,  their  petition  should  be  dismissed 
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by  the  surrogate  with  costo  to  be  paid  by  the  petitioners  perBcmally.    It  Is 
erroneous  to  direct  the  costs  of  the  proceedings  to  be  paid  out  of  the  estate  of 

the  testator. 

rpmS  was  an  appeal  from  an  order  or  decree  of  the  sorro- 
X  gate  of  the  county  of  Dutchess. 

*  Hasbrouck,  Sharp  ^  Lindermaii^  for  the  appellants. 

John  Rowley^  for  the  respondents. 

By  the  Courty  Brown,  J.  The  decree  made  by  the  surrogate 
of  the  county  of  Dutchess  from  which  this  appeal  is  taken,  is 
illegal  and  unjust,  for  its  principal  end  seems  to  have  been  to  take 
the  property  of  an  unoffending  woman,  not  a  party  to  the  pro- 
ceeding, and  who  has  had  no  connection  with  the  litigation,  and 
hand  it  over  to  the  appellant,  against  his  will,  and  to  the  two 
attorneys  for  the  parties,  as  a  compensation  for  their  services  and 
disbursements. 

George  Shook,  the  appellant,  and  John  Shook,  the  respond- 
ent's testator,  held  the  bond  and  mortgage  of  Evan  Williams  to 
secure  $1500  with  the  intereA,  as  executors  &c.  of  Henry 
Snyder,  and  in  trust  for  the  support  and  maintenance  of  Eliza- 
beth Stickle,  the  daughter  of  the  testator.  As  long  since  as 
July,  1848,  all  the  other  affairs  of  the  estate  were  closed  and 
settled.  In  July,  1853,  John  Shook,  one  of  the  executors,  died, 
and  the  respondents  became  his  executors.  He  had  the  exclu- 
sive management  of  the  property  held  in  trust  for  Mrs.  Stickle, 
and  at  his  death  the  bond  and  mortgage  was  found  by  the  re- 
spondents amongst  his  papers.  George  Shook,  as  surviving 
executor,  demanded  the  possession  of  the  bond  and  mortgage 
from  the  respondents,  which  they  refused  to  deliver.  The  re- 
spondents thereupon  commenced  these  proceedings  by  a  petition 
representing  the  irresponsibility  of  George  Shook,  and  praying 
that  he  be  required  to  give  security  for  the  execution  of  his 
trust,  or  be  superseded  in  his  office  as  executor,  and  in  the  mean 
time  be  restrained  from  commencing  any  proceeding  for  the  re- 
covery of  the  bond  and  mortgage.     No  other  relief  was  claimed. 
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Objection  was  taken,  upon  the  return  of  the  citation,  that  the 
surrogate  had  no  jurisdiction,  and  the  respondents  no  right  to 
institute  any  such  proceedings.  The  surrogate  expressed  a 
doubt  of  his  power  to  interfere  upon  any  ground  stated  in  the 
petition,  but  concluded  to  retain  the  proceedings  and  make  a 
decree  "  in  order  to  protect  the  parties  in  some  form  or  other." 
This  is  his  own  expression.  He  made  a  decree  accordingly,  in 
which  he  denied  in  toto  the  relief  demanded  in  the  petition ; 
for  no  sort  of  security  is  required  from  the  appellant.  He  di- 
rected that  the  respondents  pass  over  the  bond  and  mortgage 
to  the  appellant  upon  his  paying  the  following  sums  of  money  : 
$66.90  to  the  respondents  ;  to  Virgil  D.  Bonesteel  $33.52  for 
services  as  attorney  for  the  appellant ;  to  John  Rowley  $45.78 
for  serinces  as  attorney  for  the  respondents ;  and  to  the  appel- 
lant for  his  own  expenses  and  disbursements,  the  further  sum  of 
$32.  All  these  sums  were  to  be  paid,  not  by  the  persons  who 
had  set  on  foot  a  litigation  which  had  failed,  and  for  which  there 
never  was  any  reason,  but  were  by  the  surviving  executor  to  be 
taken  from  the  property  or  money  of  Elizabeth  Stickle,  secured 
•by  the  bond  and  mortgage^  This  is  the  exact  measure  of  pro- 
tection which  the  surrogate's  decree  throws  around  the  property 
of  an  unoffending  and  absent  person. 

Nothing  can  be  more  clear,  I  think,  than  the  right  of  the 
appellant,  as  surviving  trustee,  to  the  exclusive  possession  of 
the  trust  property.  If  he  was  insolvent,  or  his  circumstances 
were  otherwise  such  as  to  render  it  insecure,  the  remedy  and 
relief  was  to  be  Obtained  by  the  cestui  que  trust,  and  not  upon 
the  petition  of  a  stranger.  The  relation  which  the  respond- 
ents hold  to  this  fund  is  that  of  strangers.  Sections  18, 19,  20 
and  21  of  the  act  concerning  letters  testamentary,  (2  R,  S.  72,) 
empower  the  surrogate  to  require  security  from  executors  in 
precarious  circumstances,  and  upon  failure  to  comply  with  an 
order  to  that  effect,  to  supersede  the  letters  issued  to  them,  re- 
spectively, and  thereupon  their  rights  and  authority  shall  cease. 
But  the  application  for  such  security  or  removal  from  office 
must  be  made  by  some  person  interested  in  the  estate  of  the 
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deceased.  Several  executors  and  administrators  are  regarded 
in  the  light  of  an  individual  person.  They  have  a  joint  and 
entire  interest  in  the  testator's  effects,  which  is  incapable  of 
being  divided.  And  in  case  of  death  such  interest  vests  in  the 
survivor.  (3  Beu:.  Abr.  Ea^rs  D.  ToUer^s  Law  of  Ex^rs^ 
188.)  The  right  which  an  executor  of  an  executor,  in  however 
remote  a  series,  had  in  the  goods,  chattels,  &c.  of  the  first  tes- 
tator at  the  common  law,  no  longer  exists.  "  No  executor  of 
an  executor  shall,  as  such,  be  authorized  to  administer  on  the 
estate  of  the  first  testator ;  but  on  the  death  of  the  sole  or  sur- 
viving executor  of  any  last  will,  letters  of  administration  with 
the  will  annexed  of  the  first  testator,  left  unadministered,  shall 
be  issued  in  the  manner  and  with  the  authority  hereinafter  pro- 
vided." (2  JR.  8,  71,  §  17.)  An  executor  of  an  executor  is  not 
to  interfere  with  the  estate  of  the  first  testator,  and  letters  with 
the  will  annexed  are  to  issue — ^not  when  one  of  several  is  dead 
leaving  a  survivor — ^but  when  the  sole  or  surviving  executor  is 
dead ;  thus  intending  to  give  effect  to  the  right  of  survivorship  as 
it  exists  at  the  common  law.  The  11th  section  of  the  act  in 
regard  to  suits  by  and  against  executors  and  administrators, 
(2./2.  S,  448,)  is  equally  expressive ;  for  it  declares  that  "  an 
executor  of  an  executor  shall  have  no  authority  to  commence  or 
maintain  any  action  or  proceeding  relating  to  the  estate,  effects 
or  rights  of  ];he  testator  of  the  first  executor,  or  to  take  any 
charge  or  control  thereof,  as  such  executor."  This  language  is 
significant  and  comprehensive,  and  is  an  effectual  prohibition 
of  actions  as  well  as  proceedings  by  an  executy>r  of  an  executori 
the  subjects  of  which  relate  to  the  estate,  effects  or  rights  of 
the  testator  of  the  first  executor. 

It  seems  to  me,  therefore,  that  the  duty  of  the  surrogate  was 
plain.  In  place  of  awarding  costs  to  Virgil  D.  Bonesteel  and 
John  Rowley,  who  were  not  parties  to  the  proceeding,  to  be 
paid  out  of  the  money  appropriated  to  the  support  of  Mrs. 
Elizabeth  Stickle,  and  in  place  of  directing  $66.90  to  be  paid 
to  the  respondents  and  ||32  to  the  appellant  from  the  same 
fund,  his  decree  should  have  dismissed  the  petition  and  proceed- 
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ings,  and  charged  the  petitioners  personally  with  the  costs  of 
the  litigation. 

The  decree  of  the  surrogate  is  reversed,  with  costs  to  be  paid 
by  the  respondents  de  bonis  propriis, 

[Orangb  General  Term,  April  8,  1866.    Broum,  Dean  and  Roehwett, 
JustSoeB.] 


The  People,  ex  reL  Ela  N.  Merriatn,  vs.  Marttjs  Schoon- 
maker, auditor  of  the  canal  department. 

Under  the  act  of  1864,  (Laws,  eh.  270,)  anthorizing  an  appeal  to  be  made  to  the 
general  term  IVom  any  judgment,  order  or  final  determination  made  at  any 
special  term  of  the  court,  in  any  special  proceeding  therein,  an  appeal  lies  from 
an  order  directing  a  mandamus  to  issue. 

There  has  never  been  any  permanent  appropriation,  by  the  state,  of  the  waters 
of  the  Black  river,  so  as  to  entitle  the  owners  of  hydraulic  power  below  the 
state  dam  and  feeder  to  call  for  an  appraisal  and  payment'c^  the  whole  value 
of  their  water  power. 

The  canal  commissioners  had  the  power,  under  the  act  of  1833,  to  divert  the 
waters  of  the  stream,  temporarily,  to  supply  a  deficiency  of  water  in  the  Erie 
canal ;  and  having  exercised  that  power,  they  were  authorized  to  settle  and 
ndiiOt  the  damages  sustained  by  the  riparian  owners. 

And  a  canal  commissioner  having  adjudicated  upon  the  claim  of  a  mill-owner,  ibr 
damages  sustained  by  means  of  a  temporary  diversion  of  the  water,  and  having 
fixed  and  lagreed  upon  a  specific  sum  to  be  paid  him,  for  such  damages,  and 
drawn  his  draft  upon  the  auditor  of  the  canal  department,  for  the  amount,  it  is 
the  duty  of  the  auditor  to  pay  the  draft ;  and  he  may  be  compelled  to  do  so, 
by  mandamus. 

The  act  of  1848,  creating  the  office  of  auditor,  conferred  upon  him  no  power  to 
look  behind  the  draft,  and  a4judge  that  the  commissioner  was  without  the 
authority  to  make  it  His  powers  and  duties  are  strictly  of  a  ministerial 
character. 

AN  order  was  obtained  for  the  defendant  to  show  cause  why  a 
peremptory  mandamus  should  not  issue  to  compel  the  de* 
fendant  to  pay  a  draft  of  $648,  which  had  previouslybeen  giyen 
to  John  Post,  a  mill-owner  on  the  Black  river,  below  where  the 
water  is  taken  out  of  the  river  for  the  supply  of  the  Black  river 
Vol.  XIX-  88 


658        OASES  IN  THE  SUPREME  COURT* 


The  People  v.  Schoonmaker. 


and  Erie  canals,  for  diversion  of  water  from  said  Post's  mill  for 
the  use  of  said  canals.  The  draft  was  given  by  Hon.  C.  Gardi- 
nier,  canal  commissioner,  and  had  been  duly  transferred  to  the 
relator.  At  a  special  term  held  in  the  city  of  Albany,  in  June, 
1854,  a  mandamus  was  directed  to  be  issued,  accordingly ;  and 
from  that  order  the  defendant  appealed. 

H.  D.  Faulkner,  for  the  relator. 

J.  H.  Reynolds,  for  the  defendant. 

By  the  Court,  Wright,  J.  It  is  objected,  preliminarily, 
that  the  appeal  is  improperly  brought.  It  was  taken  under  the 
statute  of  1854,  authorizing  an  appeal  to  the  general  term  '^  from 
any  judgment,  order  or  final  determination  made  at  any  special 
term  of  the  court,  in  any  special  proceeding  therein."  {Laws 
of  1854,  ch,  270.)  The  argument  is  that  a  mandamus  is  in 
the  nature  of  an  action,  unaffected  by  the  code  of  procedure,  or 
its  provisions  relative  to  appeals,  and  is  not  a  '*  special  proceed- 
ing,^  within  the  meaning  of  the  act  of  1854.  We  are  of  the 
opinion  that  the  law  referred  to  authorizes  the  appeal. 

In  1849  and  1850,  John  Post  was  the  owner  of  a  saw-mill  on 
the  Black  river,  some  14  miles  below  the  state  dam,  which  mill 
had  been  and  was  used  and  operated  by  him.  For  the  purpose 
of  supplying  the  Erie  canal  with  water,  the  canal  commissioner 
in  charge  caused  the  waters  of  the  Black  river  to  be  totally  di- 
verted from  Post's  saw-mill  and  the  Black  river,  through  the 
feeder  of  the  Black  river  and  Erie  canals  for  the  period  of  sixty 
days  in  the  year  1849,  and  forty-eight  days  in  the  year  1850. 
There  is  nothing  in  the  case  showing  an  intention  on  the  part 
of  the  officers  of  the  state  to  make  permanent  appropriation  of 
the  Black  river  to  the  use  of  the  state.  It  is  true  that  a  dam 
has  been  erected  on  the  river  with  the  view  of  raising  the  water 
and  passing  a  portion  of  it  on  through  a  feeder  to  the  summit 
level  of  the  Black  river  canal,  for  the  purpose  of  supplying  in 
part  the  Black  river  and  Erie  canals.  It  is  made  the  duty  of 
the  canal  commissioners,  whenever  the  navigation  of  any  of  the 
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canals  shall  be  interrupted  or  endangered  by  reason  of  a  defi- 
ciency of  water,  without  delay  to  supply  such  deficiency ;  and 
they  are  empowered  to*enter  upon  and  use  all  lands,  streams 
and  waters  which  in  their  judgment  may  be  necessary  or  proper 
to  be  used  to  procure  a  temporary  supply  of  water  for  such  ca- 
nals. {Laws  o/'1833,  ch.  196.)  And  the  acting  commissioner 
on  the  line  of  the  canal  nearest  to  the  lands,  streams  and  waters, 
or  any  engineer  or  superintendent  of  repairs,  authorized  by  him, 
may  fix  by  agreement  the  amount  of  damages  which  the  owner 
ought  to  receive. 

The  state  officers  have  heretofore  chosen  not  to  permanently 
appropriate  the  Black  river  to  the  use  of  the  state,  and  thus 
subject  the  state  to  heavy  damages  to  be  claimed  by  mill  owners 
below  the  dam,  but  to  make  temporary  appropriations  of  the  water 
of  the  river,  agreeing  with  the  riparian  owners  as  to  the  damages 
incurred  by  such  temporary  appropriation  and  use.  In  using  the 
water,  they  have  acted  under  the  authority  of  the  act  of  1833, 
determining  that  the  use  was  for  a  temporary  purpose,  and  tak- 
ing no  steps  or  doing  any  act,  showing  a  clear  intention  to  per- 
manently appropriate  the  river  to  the  use  of  the  state,  to  the 
destruction  of  the  property  and  privileges  of  the  riparian  owners. 

In  this  case,  the  acting  canal  commissioner  treated  the  use  of 
the  water  and  the  diversion  of  it  from  Post's  saw-mill  as  tempo- 
rary and  for  a  temporary  purpose,  authorized  by  the  act  of  1833, 
and  indeed  all  the  facts  in  the  case  show  that  there  never  has 
been  an  exclusive  and  permanent  appropriation  of  the  stream 
for  state  purposes.  It  must  be  conceded  that  if  there  was  no 
permanent  appropriation  of  the  river  to  the  use  of  the  state,  then 
the  canal  commissioner  possessed  the  power,  under  the  act  of 
1833,  to  use  the  waters,  to  divert  them  from  the  mill  owners  on 
the  river  to  supply  a  deficiency  of  water  in  the  Erie  canal,  as  in 
this  case,  and  to  settle  and  adjust  the  damages  of  the  riparian 
owners.  That  this  power  was  possessed  by  the  state  officers  un- 
der the  act  of  1833,  seems  to  be  the  view  hitherto  taken  of  the 
question,  and  we  see  no  reason  to  doubt  its  correctness. 

Thus  much  has  been  said  in  justification  and  approval  of  the 
course  of  the  state  officers.    There  has  been  no  usurpation  of 
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authority  on  their  part  in  dealing  with,  and  adjusting  and  set- 
tling the  damages  to  the  riparian  owners,  for  the  nse  by  the 
state  of  the  Black  river.  The  riyer  has  never  been  permanently 
appropriated,  so  as  to  call  for  an  appraisal  of  damages  to  the 
riparian  owners  for  all  time  to  come.  The  state,  through  its  offi- 
cers, has  temporarily  appropriated  the  waters  of  the  stream  to 
supply  a  portion  of  the  Erie  canal  in  times  of  deficiency,  but  has 
never  appropriated  and  set  apart  the  river  for  the  exclusive  and 
permanent  use  of  the  state.  The  state  officers  have  carefully 
avoided  assuming  such  a  position  as  to  place  it  in  the  power  of 
all  the  mill  and  land  owners  on  the  Black  river  below  the  state 
dam,  to  claim  full  compensation  for  their  property  taken  for 
public  use.  Officers  charged  with  the  care  and  superintendence 
of  the  public  works  have  never  intended  to  permanently  appro- 
priate the  Black  river  in  the  sense  of  the  statute,  nor  have  indi- 
viduals interested  therein  so  regarded  their  action. 

It  has  been  reserved  to  the  secretary  of  those  officers  to  dis- 
cover, (arguing  from  what  they  were  authorized  to  do  in  con- 
structing a  canal  feeder,  and  what  they  have  done  to  pass  a 
portion  of  the  waters  of  the  river  through  such  feeder,)  that  they 
have  permanently  appropriated  the  river  to  the  use  of  the  state, 
and  hence,  when  using  the  water  and  injuring  the  riparian  own- 
ers by  a  temporary  diversion  of  it,  they  have  no  power  whatever 
to  adjust  and  settle  the  damages  sustained.  But  if  there  were 
really  a  serious  question  as  to  the  authorityof  the  canal  commis- 
sioners to  adjust  and  settle  the  damages  accruing  to  the  riparian 
owners,  from  a  use  of  the  waters  of  the  Black  river,  when  and 
firom  what  source  does  the  secretary  of  the  canal  board  derive 
his  power  to  sit  in  judgment  on  their  acts  ?  Who  has  invested  him 
with  authority  to  determine  whether  the  commissioners,  in  the 
discharge  of  their  duty,  have  acted  legally  or  illegally  ?  Was  it  ever 
intended  by  the  legislature,  to  confer  on  the  chief  clerk  of  those 
functionaries  having  exclusive  charge,  the  superintendence  and 
management  of  the  public  works,  the  power  to  review  their  acts, 
and,  as  in  this  case,  when  the  draft  of  a  commissioner,  regular 
on  its  face,  is  presented  to  him  for  payment,  to  look  behind  such 
draft  and  institute  an  inquisitorial  and  judicial  examination  into 
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the  authority  of  the  officer  drawing  it  7  The  office  of  auditor  of 
the  canal  department  was  created  in  1848.  Prior  to  that  time, 
the  duties  imposed  had  been  discharged  by  a  clerk  of  the  comp- 
troller, (with  the  exception  of  drawing  warrants  upon  the  treas- 
urer,) and  who  was  styled  chief  clerk  of  the  canal  department. 
This  clerk  held  his  appointment  from  the  commissioners  of  the 
canal  fund.  In  1848,  the  name  of  his  office  was  changed  to  that 
of  auditor  of  the  canal  department,  but  not  the  manner  of  his 
appointment,  and  all  his  powers  and  duties ;  and  all  the  powers 
and  duties  of  the  comptroller,  in  relation  to  the  canals,  except  the 
powers  and  duties  of  the  latter  as  commissioner  of  the  canal  fund, 
were  transferred  to  and  vested  in  the  auditor,  and  he  was  made 
secretary  of  the  Conjmissioners  of  the  canal  fund,  and  of  the  ca- 
nal board.  The  powers  and  duties  thus  vested  in  the  auditor, 
were  strictly  of  a  ministerial  character.  The  act  further  pro- 
vided that  the  commissioners  of  the  canal  fund  should  devise 
and  procure  a  seal  for  the  auditor ;  that  all  books  and  papers 
pertaining  to  his  duties,  or  to  the  duties  of  the  commissioners 
of  the  canal  fund,  or  of  the  canal  board,  should  be  securely  and 
safely  kept  by  him ; .  that  he  should  (instead  of  the  commission- 
ers of  the  canal  fund)  employ  and  pay  the  necessary  clerks  in 
the  canal  department.  That  dues  to  the  state  which  had  before 
been  paid  to  the  commissioners  of  the  canal  fund  should  be 
paid  into  the  state  treasury,  and  all  balance  standing  to  the 
credit  of  the  commissioners  of  the  canal  fund  in  any  depository 
should  be  transferred  to  the  credit  of  the  treasury  of  the  state. 
That  all  moneys,  at  the  passage  of  the  act,  authorized  by  law 
to  be  paid  or  advanced  by  the  commissioners  of  the  canal 
fund,,  and  all  moneys  thereafter  authorized  to  be  paid  and 
advanced  from  the  canal  fund,  should  be  paid  by  the  treas- 
urer on  the  warrant  of  the  auditor  instead  of  the  comp- 
troller, the  auditor  countersigning  and  entering  all  checks 
drawn  by  the  treasurer,  on  payment  of  his  warrants,  and  all 
receipts  for  canal  moneys  paid  to  the  treasurer.  But  no  war- 
rant should  be  drawn  by  the  auditor  on  the  treasurer  unless 
authorized  by  law,  and  every  warrant  should  refer  to  the  law 
under  which  it  was  drawn .'  and  that  the  auditor  instead  of  the 
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commissioners  of  the  canal  fund,  should  keep  the  accounts  of 
receipts  and  payments  on  account  of  the  canals.  The  object 
of  the  act  was  to  separate  the  ministerial  duties  pertaining  to  the 
canals,  from  the  control  and  supervision  of  the  comptroller,  in 
law,  as  they  had  mainly  before  been  separated  in  fact.  But  as 
has  been  truly  remarked,  "  power  is  always  at  war  with  its  own 
boundaries,"  and  not  long  subsequent  to  the  passage  of  the  act 
in  1848,  "  in  relation  to  the  canal  department,"  he  who  had 
been  but  the  clerk  of  the  canal  board,  and  whose  duties  were 
purely  ministerial,  and  upon  whom  the  legislature  had  confer- 
red no  new  powers  other  than  those  of  a  ministerial  character, 
arrogates  to  himself  the  right  of  questioning  the  legality  of  the 
acts  of  the  state  officers,  and  even  of  the  legislature  itsel£ 

The  office  of  auditor  was  magnified  beyond  the  intention  of 
the  legislature,  not  only  into  one  of  a  ministerial  but  of  a  judi- 
cial naturej  assuming  to  judge  and  pass  upon  the  legality  of  the 
•  acts  of  the  canal  commissioners,  and  even  of  the  commissioners 
of  the  canal  fund  and  of  the  canal  board,  of  which,  by  law,  he  was 
constituted  the  secretary.  The  success  which  crowned  this 
assumption  of  power  has  emboldened  the  secretary  in  this  case 
to  step  out  of  the  line  of  his  duty  and  power  to  teach  his  su- 
perior that  he  has  totally  misapprehended  his  duty,  and  by  a 
manifestation  of  what  is  popularly  termed  an  '^  obstinate  integrity," 
save  and  protect  the  state  funds  from  the  vandal  devastation  of 
those  specially  charged  with  their  custody  and  disbursement, 
and  who  alone  are  accountable  to  the  public  for  a  legal  and  just 
disbursement  of  them.  The  act  of  1848,  creating  the  office  of 
auditor,  conferred  upon  him  no  power  to  look  behind  the  draft 
and  adjudge  that  the  commissioner  was  without  the  authority  to 
make  it.  If  he  may  do  this  in  the  present  case  he  may  do  it 
in  all  cases  where  he  is  called  upon  by  the  state  officers  to  draw 
his  warrant  on  the  treasurer  for  money  belonging  to  the  canal 
fund.  His  powers  are  strictly  ministerial.  He  has  certainly 
no  supervisory  power  over  the  acts  of  the  canal  commissioners ; 
nor  is  he  invested  with  authority  to  decide  upon  the  validity  of 
those  acts.  If  invalid  he  is  not  made  responsible  for  them,  and 
he  requires  nothing  more  as  his  protection  in  drawing  the  war- 
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rant  than  the  draft  of  the  commissionery  who,  as  in  this  case, 
has  settled  and  adjusted  the  ckim  on  which  the  draft  is  founded. 
Though  the  act  creating  the  office  of  auditor  provides  that  no 
warrant  shall  be  drawn  by  him  unless  authorized  by  law,  the 
provision  constitutes  no  basis  or  foundation  for  the  building  up 
an  assumption  of  the  extraordinary  power  claimed,  to  adjudge 
and  control  the  action  of  the  canal  commissioners,  or  pass  judi- 
cially on  the  question  of  their  authority.  The  auditor  has  no 
power  to  settle  a  claim  for  the  use  of  water  temporarily  appro- 
priated for  state  purposes,  or  to  pass  upon  the  question  whether 
such  water,  in  a  particular  case,  had  been  temporarily  or  per- 
mantly  appropriated.  The  provision  simply  means  that  he  may 
not,  in  drawing  his  warrants  on  the  treasurer,  divert  the  funds  of 
the  state  to  purposes  unauthorized  by  law.  It  was  intended 
rather  as  a  restraint  upon  the  illegal  conversion  of  the  state 
funds  by  the  auditor  himself  acting  ministerially,  than  any  grant 
of  power  to  him  to  sit  in  judgment  on  the  acts  of  the  canal  board, 
or  any  member  of  it,  with  a  view  of  determining  the  question 
whether  the  duty  with  which  they  had  been  clothed  had  been 
legally  or  otherwise  discharged. 

In  this  case  the  commissioner  in  charge  of  the  canal  adjudi- 
cated upon  the  claim  of  Post ;  he  fixed  and  agreed  upon  a  spe- 
cific sum  to  be  paid  him  as  damages  for  a  temporary  diversion 
of  water  from  his  mill  to  supply  a  deficiency  in  the  Erie  canal 
during  a  small  part  of  the  years  1849  and  1850.  The  commis- 
sioner made  his  draft  upon  the  auditor  of  the  canal  departmenty 
to  which  was  annexed  Post's  receipt  in  ftiU  for  such  damages. 
It  was  the  duty  of  the  auditor  to  pay  the  draft.  Possessing  no 
authority  to  pass  oir  the  validity  or  invalidity  of  the  act  of  the 
commissioner  in  determining  that  the  damages  accrued  for  a 
temporary  purpose,  payment  was  improperly  refused.  The  order 
of  the  special  term,  awarding  a  peremptory  mandamus^  should  be 
affirmed,  with  ten  dollars  costs. 

[Albany  Oeneral  Term,  Hay  7, 1855.  BarrUf  WrigJU  and  WaUtm,  Jm^ 
tices.] 


664  OASES  IN  THE  SUPREME  COURT. 


lObwi  Bice  vs.  Hollenbeck  and  Belden. 

Where  trees  are  taken  wrongftilly,  and  manufactured  into  shingles,  the  owner 
may  recover  of  the  wrongdoer  the  enhanced  value  of  the  timber  as  made  into 
shingles. 

If  on  the  trial  of  an  action  for  unlawfully  taking  and  converting  timber,  the  de- 
fendant allows  the  plaintiff,  without  objection,  to  give  evidence  in  regard  to  the 
value  of  shingles  made  fh)m  the  timber  by  the  defendant,  he  cannot  be  allowed 
to  take  the  objection,  on  appeal,  that  the  complaint  was  not  for  the  shingles, 
but  for  the  timber  in  its  original  state. 

A  defendant  may  raise  the  objection,  in  a  justice's  court  on  a  motion  for  a  non- 
suit, that  the  plaintiff  is  tenant  in  common  with  another  in  the  property  in 
question,  where  the  defect  of  parties  appears  upon  the  complaint,  and  the 
plaintiff  bases  his  claim  to  recover  for  a  portion  of  the  value  of  the  property 
upon  the  ground  that  he  is  a  joint  owner,  with  another  person,  of  the  property. 
Shankland,  J.  dissented. 

APPEAL  from  a  judgment  of  the  county  court  of  Tioga 
county.  The  action  was  commenced  before  a  justice  of  the 
peace,  and  was  for  wrongfully  taking  and  converting  a  quantity 
of  timber  which  had  been  made  into  shingles  by  them.  The 
complaint  showed  that  the  plaintiff  was  tenant  in  common  with 
one  Fairchild,  of  the  property ;  the  plaintiff  owning  three  un- 
divided eighths  of  the  property.  The  answer  denied  each  and 
every  allegation  in  the  complaint,  and  alleged  that  the  defend- 
ants purchased  the  property  of  one  George  King,  and  that  the 
said  King  had  a  good  title  to  the  property.  There  was  no  aver- 
ment in  the  answer  in  regard  to  the  non-joinder  of  Fairchildi 
nor  any  plea  in  abatement,  or  otherwise,  for  this 'cause.  On 
the  trial  before  the  justice  the  defendants  moved  that  the  plain- 
tiff be  nonsuited,  for  this  defect  of  parties,  which  motion  was 
overruled,  and  judgment  given  for  the  plaintiff,  for  the  value  of 
the  property.  That  judgment  was  affirmed  by  the  county  court, 
and  the  defendants  appealed. 

Mason,  J.  The  plaintiff  was  most  clearly  entitled  to  recov- 
er of  the  defendants  the  enhanced  value  of  the  timber  in  ques- 
tion as  manufactured  into  shingles.  (7  Cowen,  95.  3  Comst. 
379.    6  jQhn.U8,  849.    10  ui,  287,    8  Wend.  £08.    6  Mn. 
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168.)  There  is  nothing  in  the  objection  taken  on  this  appeal 
that  the  complaint  was  not  for  the  shingles,  but  for  the  timber 
in  its  original  state,  for  the  reason  that  the  defendants  allowed 
the  plaintiff  to  give  all  his  evidence  in  regard  to  the  value  of 
the  shingles,  and  never  in  fact  raised  the  objection,  upon  the 
trial,  that  the  plaintiff  was  not  entitled  to  recover  the  full  dam- 
ages which  the  law  would  give  him,  upon  ^  the  proof,  because  of 
any  omission  or  defect  in  the  complaint. 

The  legal  rule  is,  that  an  objection  which  does  not  go  entirely 
to  the  merits  of  the  action  must  be  made  at  the  trial.  (4  HUlj 
274.  5  Wend.  301.  13  id.  288.)  The  rule  is  a  familiar 
one,  that  objections  which  might  be  obviated  upon  the  trial, 
must  be  made  then,  or  they  cannot  be  raised  afterwards.  (16 
Wend.b22.  20trf.210.  1  Cowen,  622.  6  Hill,  407.  VI  Wmd. 
87.  15  id.  502.  1  Denio,  281.  3  id.  114,  592.)  If  the  de- 
fendants  had  raised  this  objection  upon  the  trial,  the  plaintiff 
might  have  procured  an  amendment  of  his  complaint,  or  he  might 
have  adduced  proof  of  the  value  of  the  timber  in  its  original 
state,  and  confined  his  claim  to  that.  The  only  other  point  in 
the  case,  raised  upon  this  appeal,  is  the  nonjoinder  of  Fairchild, 
the  other  tenant  in  common,  as  a  plaintiff  in  the  action.  The 
rule  is  well  settled,  that  tenants  in  common,  of  real  estate,  must 
join  in  actions  for  trespass  upon  lands  or  for  a  nuisance  to  the 
land.  (13  Jbkth  286.  15  id.  479.'  8  Cmven,  304.  6  John.  108. 
8  id*  151.  11  Mass.  R.  409.)  So  they  must  join  in  trespass 
or  trover  for  taking  or  converting  personal  property.  (I  Jahn* 
47L  lfla/,234.  IWcnrf.  380.  %  Miss.  R.  b22.  11  Shep. 
R.  222.)  The  119th  section  of  the  code  preserves  the  same 
rule  as  to  parties.  The  rule  was  settled  under  our  former  sys- 
tem of  pleadings,  that  if  one  of  several  tenants  in  common  sue 
where  the  others  ought  to  join,  the  defendant  must  plead  the 
nonjoinder  in  abatement,  or  it  co|ild  not  be  a  ground  of  defeating 
the  action,  (1  John.  471.  6  id.  108.  8  id.  151.  11  Mass. 
R.  419.  1  Wend.  880,  385,  386.)  The  defendant  could  not 
make  this  objection  available  by  way  of  motion  for  a  nonsuit, 
motion  in  arrest,  or  writ  of  error.  (6  John.  766.  1  Bos.  ^ 
Pidl.  74.    1  Wefid.  380^  385,  886.)    It  is  claimed  and  insisted 

Vol.  XIX.  84 


666        OASES  IK  THE  SUPREME  COURT. 


Rice  V.  HoUeDbeck. 


by  the  defendant,  however,  that  this  rule  requiring  the  defend- 
ant to  plead  the  matter  in  abatement  has  no  existence  under  our 
present  code.  In  the  courts  of  record,  the  144th  section  of  the 
code  allows  a  demurrer  for  this  defect  of  parties  where,  as  in  the 
present  case,  the  defect  appears  upon  the  face  of  the  complaint. 
And  by  section  147,  the  objection  may  be  setup  and  taken  in  the 
answer,  if  it  do  not  appear  upon  the  face  of  the  complaint^  ^nd 
it  is  declared  in  section  148,  that  if  no  such  objection  be  taken, 
either  by  demurrer  or  answer,  the  defendant  shall  be  deemed  to 
have  waived  the  same.  These  sections,  however,  have  no  appli- 
cation to  suits  in  justices'  courts.  {Code,  §  8.  10  How.  Pr.  JR. 
64.)  The  framers  of  the  code  have  provided  a  distinct  system 
of  pleadings  for  justices'  courts,  and  have  throughout  regulated 
the  practice  in  those  courts  by  distinct  enactments.  The  64th 
section  provides  that  the  pleadings  are  the  complaint  and  an- 
swer, and  the  4th  subd.  of  section  64  says  the  answer  may  con- 
tain a  denial  of  the  complaint,  or  of  any  part  thereof,  and  also 
notice,  in  a  plain  and  direct  manner,  of  any  facts  constituting  a 
defense  ;  and  the  6th  subd.  allows  either  party  to  demur  to  a 
pleading  of  his  adversary^  or  any  part  thereof,  where  it  is  not 
sufSciently  explicit  to  enable  him  to  understand  it,  or  it  contains 
no  cause  of  action,  or  defense.  The  complaint  in  the  case  under 
consideration  does  contain  a  cause  of  action,  and  the  defendant 
could  not  demur.  No  demurrer  is  allowed  for  such  a  defect  of 
parties,  where  there  is  a  good  cause  of  action  stated  in  the  com- 
plaint. And  the  defense  provided  by  the  answer  is  a  denial,  and 
a  notice  of  any  facts  constituting  a  defense.  The  only  thing, 
therefore,  which  the  defendant  could  do,  under  the  present  sys- 
tem of  pleadings  in  justices'  courts,  would  be  to  give  a  notice 
with  his  answer,  that  the  plaintiff  was  tenant  in  common  in  the 
property  which  is  the  subject  of  the  action.  It  seems  to  me 
that  there  is  but  little  use  in  requiring  the  defendant  to  give 
such  notice  with  his  answer,  where  the  defect  appears  upon  the 
face  of  the  complaint.  The  same  reasons  which  existed  under 
our  former  system  of  pleadings  do  not  now  exist.  It  was  a  set- 
tled rule  under  the  old  system  of  pleadings  that  the  defendant 
must  first  plead  in  abatement,  and  could  not  unite  his  pleas  in 
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abatement  with  any  other  pleas.  And  the  conseqaence  was,  if 
he  interposed  any  pleas  in  bar  with  his  pleas  in  abatement,  the 
latter  pleas  were  deemed  waived.  The  result  of  the  old  practice 
was  that  this  defect  of  parties  plaintiff,  in  all  actions  of  tort,  could 
only  be  taken  advantage  of  by  plea  in  abatement,  which  must 
be  disposed  of  before  pleading  to  the  action ;  and  so  stubborn  and 
inflexible  was  this  rule  that  the  nonjoinder  could  not  betaken  ad- 
vantage of,  either  by  demurrer,  motion  in  arrest  or  writ  of  error, 
although  the  defect  appeared  on  the  face  of  the  declaration. 
(6  T.  /?.  766.  7  id.  279.  1  Wend.  880,  386,  S86.  5  HUl,  59, 
note  a.)  This  rule,  as  to  the  order  of  pleading  in  abatement  first, 
and  not  allowing  such  pleas  to  be  interposed  with  any  other 
plea,  or  defense  to  the  action,  has  no  existence  under  our  pres- 
ent system  of  pleading,  as  we  held  at  the  last  September  term 
of  this  court.  Why  then  should  we  hold  to  the  old  rule  requir- 
ing this  defense  to  be  set  up  by  plea  in  abatement  alone? 
There  is  no  sense  in  such  a  requirement  where  the  defect  appears 
upon  the  face  of  the  complaint  itself  The  sensible  rule  is  that 
prescribed  in  courts  of  record  by  the  144th  section  of  the  code ; 
which  is  to  demur  where  the  defect  of  parties  appears  upon  the 
face  of  the  complaint ;  but  this  is  not  allowed  in  justices'  courts, 
and  the  only  answer  allowed  in  these  courts  is  "  a  denial  of  the 
complaint  or  of  any  part  thereof,  and  a  notice  in  a  plain  and  di- 
rect manner  of  any  facts  constituting  a  defense.''  {Codej  sec- 
tion 64,  subd,  4.)  Now,  why  require  this  notice  that  the 
plaintiff  is  tenant  in  common  with  another  in  the  property  in 
question,  when  the  plaintiff  has  alleged  the  fact  in  his  complaint  7 
The  only  object  of  a  notice  of  the  defense  is  that  the  plaintiff 
may  be  apprised  of  the  same,  that  he  may  be  prepared  to  meet 
it.  There  can  be  no  necessity  of  a  notice  in  a  case  like  the 
present,  where  the  plaintiff  makes  the  fact  a  prominent  allega- 
tion in  his  complaint,  and  bases  his  claim  of  recovery  of  three 
undivided  eighths  of  the  value  of  the  property,  upon  the  distinct 
ground  that  he  is  a  joint  owner  with  another,  of  the  property.  It 
is  a  fact  in  the  case,  which  he  could  not  be  allowed  to  dispute 
upon  the  trial.  (2  Comst,  361,  506.)  I  am  of  opinion,  for  the 
reason  above  stated,  and  others  which  might  be  assignedi  that 
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the  defendant  can  raise  this  objection  in  a  justice^s  court  on  a 
motion  for  a  nonsuit  upon  the  trial,  where  the  defect  of  parties 
appears  upon  the  face  of  the  complaint ;  and  that  the  case  of 
Tripp  V.  Riley,  (15  Barb.  334,  336,)  which  holds  that  the  ob- 
jection can  only  be  taken  by  plea  in  abatement,  is  not  to  be  fol- 
lowed. That  case  was  decided  upon  the  decisions  under  the  old 
rule  of  pleading,  without  noticing  in  any  manner  the  important 
changes  wrought  by  our  new  code  of  procedure. 

If  I  am  right  in  the  views  above  expressed,  it  follows  that 
both  the  judgment  of  the  county  court,  and  that  of  the  justice's 
court  in  this  case,  should  be  reversed.  If  my  brethren  think, 
however,  that  this  objection  can  only  be  raised  by  plea  in  abate- 
ment, or  by  a  notice  accompanying  the  answer,  in  the  nature  of 
such  plea,  then  the  judgment  must  be  affirmed. 

Gray,  J.  concurred. 

Shankland,  J.  dissented. 

Judgments  reversed. 

[Chemung  Qenbril  Term,  Ikiay  16,  1865.  Cfray,  Shankland  and  Meum, 
Jostioes.] 
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ACTION. 

1.  The  defendants  conveyed  to  the 
plaintiflTs  certain  lands,  by  a  deed 
containing  a  covenant  for  quiet  «i- 
joyment.  Previous  to  the  sale  a 
part  of  the  lands,  had  been  re- 
turned to  the  comptroller  and  sold 
by  him  for  unpaid  taxes.  On  the 
last  day  for  the  rodemption  of  the 
lands,  the  plaintifis  paid  the  amount 
of  such  taxes,  and  the  charges,  into 
the  comptroller's  office,  and  re- 
deemed the  lands  from  the  sale. 
Heldf  that  an  action  would  not  lie 
to  recover  from  the  defendant  the 
amount  so  paid ;  the  payment  hav- 
ing been  made  voluntarily,  and 
without  any  request  on  the  part  of 
the  deft?ndant,  and  there  having 
been  no  eviction.    McCoy  v.  Lord^ 

18 

2.  Where  a  complaint,  filed  by  a  por- 
tion of  the  members  of  an  associa- 
tion, against  other  members  thereof, 
alleged  that  three  of  the  defend- 
ants were  selected  by  the  associates 
to  take  and  receive,  in  their  names, 
as  trustees,  a  bill  of  sale  of  a  vessel 
from  Z.  and  W.,  from  whom  the 
association  had  purchased  it,  "in 
order  to  close  the  business  with  Z. 
and  W ;"  and  that  they  accordingly 
received  the  bill  of  sale,  as  such 
trustees,  in  their  names ;  that  the 
trustees,  being  subsequently  au- 
thorized to  borrow  $5000  upon  the 
security  of  the  vessel  upon  a  credit 
of  two  years,  transcended  their  au- 
thority, and  in  fraud  of  the  rights 


of  the  plaintiffs,  borrowed  S4,600 
from  W.  and  agreed  to  pay  it  with- 
in three  months  after  the  arrival  of 
the  vessel  in  California,  and  execu- 
ted a  bottomry  bond,  by  which  they 
mortgaged  and  pledged  the  vessel 
to  W.  for  the  payment  of  the 
amount  borrowed;  that  they  con- 
cealed from  the  plaintiffs  the  fact 
that  they  had  thus  exceeded  their 
authority,  in  executing  a  lien  pay- 
able in  three  months ;  that  the  bot- 
tomry bond,  having  been  transferred 
to  one  of  the  trustees,  they  in  con- 
nection with  the  defendant,  R.  M. 
H.  caused  the  vessel  to  be  sold,  by 
virtue  thereof;  and  that  after  the 
sale  all  of  the  defendants  took  pos- 
session of  her,  and  converted  her 
to  their  own  use ;  it  was  held  that 
this  was  not  a  claim  against  the 
trustees  by  virtue  of  the  contract, 
so  as  to  confine  it  to  the  7th  divis- 
ion of  ^  167  of  the  code,  relating  to 
the  joinder  of  causes  of  action; 
that  it  was  a  claim  for  an  injury  to 
property,  and  for  a  tortious  conver- 
sion of  it,  for  which  they  were  not 
liable  to  respond  in  their  capacity 
of  trustees,  alone ;  but  that  they 
were  liable,  in  the  same  manner  as 
R.  M.  H.  was  liable,  in  their  indi- 
vidual capacity,  for  the  perpetration 
of  a  fraud,  by  which  the  plaintiffs 
bad  been  deprived  of  their  proper- 
ty ;  and  that  there  was  no  misjoin- 
der of  causes  of  action.  Dennis  v. 
Kennedy,  517 

8.  Beld  also,  that  the  action  was  not 
for  a  breach  of  trust,  but  was  sub- 
stantially a  claim  for  the  value  of 
the  vessel    And  that  although  the 
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plaintiffs  averred  that  the  defend- 
ants had  not  faithfully  discharged 
their  irusti  and  prayed  that  they 
mi^ht  be  required  to  account,  this 
1 1  ill  not  change  the  real  aspect  of  the 
action.  ib 

4.  Previous  to  the  code,  the  law  gave 
no  right  of  action  to  an  owner  of 
land  out  of  possession,  for  ii\jaries 
to  the  land ;  and  it  gives  none  now. 
The  code  has  not  changed  the  rule, 
or  given  a  right  of  action,  where 
none  existed  before.  Proit  v.  Dun- 
carif  660 

6.  Although  the  owner  of  land,  who 
is  not  in  possession,  may  maintain 
an  action  for  the  value  of  trees, 
after  the  same  have  been  severed 
i^om  the  Oeehold,  against  any  one 
but  those  who  have  severed  the 
trees,  yet  where  the  action  is 
against  persons  who  are  in  the  ac- 
tual possession  of  the  land,  claim- 
ing the  same  under  a  deed,  and  the 
complaint  alleges  that  the  defend- 
ants wrongAilly  entered  upon  the 
plaintiff's  land,  and  felled  the  trees 
and  timber  standing  thereon,  and 
burned  the  same  into  coal,  and  con- 
verted the  coal  to  their  own  use ; 
the  two  causes  of  action  are  im- 
properly joined,  and  the  plaintiff 
cannot  recover.  t6 


ADVERSE  POSSESSION. 

1.  Forty  years'  possession  Is  necessary 
to  bar  a  suit  by  the  people  to  recover 
real  estate,  where  such  possession 
commenced  before  1880,  although  the 
suit  was  commenced  after  1850.  T%e 
Champlain  and  St.  Lawrence  Rati 
Road  Co,  V.  Valentine,  484 

2.  And  the  rule  is  the  same  where  the 
suit  is  brought  by  a  grantee  of  the 
state,  if,  during  the  time  relied  upon, 
the  title  was  in  the  state;  and,  it 
seems,  in  such  cases,  the  statute 
should  be  pleaded.  ib 

8.  Possesiuoa  of  land,  under  a  deed 
from  the  common  council  of  the  city 
of  Brooklyn  for  the  term  of  one  thou- 
sand years,  executed  upon  a  sale  of 
the  land  for  an  unpaid  tax  or  assessh 
ment — ^the  tenant  clauning  to  hold 
for  the  term  therein  mentioned — is 
not  such  an  adrerse  possession  as  will 
prevent  the  owner  of  the  estate  in  re- 


mainder fVom  conveying  his  intereat 
in  the  premises.    Hoyt  v.  DiUon,  644 

AGREEMENT. 
1.  Construction  and  validity. 

1.  An  instrument  in  writing  was  exe- 
cuted by  the  defendants,  reciting  that 
C.  A.  H.  and  £.  T.  H.  claimed  to 
have  an  unliquidated  claim  and  de- 
mand against  H.  T.,  and  that  U.  T. 
had  agreed  to  meet  the  said  C.  A.  H. 
at  a  place  and  on  a  time  specified, 
for  the  purpose  of  endeavoring  to 
settle  the  said  claim  or  demand.  In 
consideration  of  the  premises,  and  of 
one  dollar,  the  defendant  promised 
and  agreed  to  and  with  the  said 
C.  A.  H.  (hat  H.  T.  should  and  would 
appear  at  the  place,  and  on  the  day 
mentioned,  and  then  submit  a  propo- 
sition for  settlement  of  the  said  claim 
or  demand,  or  in  default  thereof, 
they,  the  obligors,  bound  and  obliged 
themselves  to  the  said  C.  A.  H.  and 
£.  T.  H.  to  pay  to  them  the  sum  of 
$10,000,  to  be  applied  on  any  such 
existing  demand  to  that  amount. 
And  in  case  the  obligors,  or  either  of 
them,  should  appear  at  Uie  place  and 
at  the  time  si>ecified,  with  the  said 
H.  T..  and  submit  a  proposition  for 
settlement,  then  the  instrument  should 
be  void;  otherwise  to  remain  in  f^ll 
force  and  virtue.  Held,  1.  That  the 
consideration  was  sufficient,  independ- 
ent of  the  nominal  sum  acknowledged 
to  have  been  paid.  2.  That  the  inten- 
tion of  the  parties  was  clear,  that  the 
obligors  should  pay  a  certain  liqui- 
date amount,  to  be  applied  in  satis- 
fiiction  to  that  extent,  of  the  sum 
claimed  to  be  due,  in  case  the  alleged 
debtor  fiiilcd  to  appear  and  perform 
according  to  his  agreement.  3.  That 
the  agreement  hoi  none  of  the  fear 
tures  of  a  mere  penal  obligation; 
nor  was  it  an  agreement  to  pay  any 
less  amount  which  might  be  found 
due,  on  settlement  But  that  the 
amount  was  fixed  and  certain,  and  its 
application,  when  paid,  expressly  pro- 
vided for.  4.  That  the  defendants 
were  sureties  for  the  performance  of 
the  principal  debtor,  and  the  agree- 
ment operated  as  the  settlement  of  a 
disput^  claim,  to  the  amount  speci- 
fied, the  moment  the  condition  was 
broken.  And  that,  upon  such  breach 
occurring,  the  whole  $10,000  was  re- 
coverable. 6.  That  in  an  action  up- 
on such  instrument,  by  an  awrignee, 
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it  WIS  not  necessary  for  the  plaintiff 
to  allege  in  his  complaint  the  assign- 
ment to  himself  of  the  original  clahn ; 
the  assignment  of  the  oblisration 
drawing  the  original  claim  after  it, 
to  that  extent,  at  all  events.  Hos- 
mery.  Trtte^  106 

2.  The  plaintiff,  previous  to  the  28d  of 
November,  1844,  had  entered  into  a 
contract  with  the  postmaster  general, 
for  the  carrying  of  the  mail,  upon  a 
specified  route,  and    had  contracted 
with  W.  and  H.,  severally,  to  convey 
the  mail  on  portions  of  the  said  route, 
and  had  agreed  to  pay  them  therefor, 
at  the  same  rate  that  be  himself  was  to 
receive.    On  the  said  23d  of  Novem- 
ber,  1844,  the  plaintiff  assigned  to 
the  defendant  all  his  interest  in  the 
contract  with  the  postmaster  general, 
and  paid  the  defendant  S20 ;  where- 
upon the  defendant  agreed  to  convey 
the  mail  according  to  the  provisions 
of  the  plaintiff's  contract  with  the 
post  office  department ;  to  indemnity 
the  plaintiff,  and  save  him  harmless 
fVom  all  fines  and  penalties  that  had 
accrued  or  might  accrue  for  any  neg- 
lect in  carrying  the  mail  upon  said 
route ;  and  to  pay  to  W.  and  H.  for 
carrying  the  mail  according  to  their 
proportion  of  said  route.    W.  and 
H.  carried  the  mail  on  the  said  route 
until  the  30th  of  June,  1845,  and  were 
paid  in  full  to  the  1st  day  of  April, 
1846.    On  the  1st  day  of  June,  1846, 
the  plaintiff's  contract  with  the  de- 
partment was  surrendered  and  can- 
celed, and  a  new  one  entered  into 
between  the  postmaster  general  and 
the  defendant.  Suits  were  brought  by 
W.  and  II.  against  the  plaintiff  to  re- 
cover their  compensation  for  carry- 
ing the  mail  for  the  quarter  ending 
June  30,  1846,  and  recoveries  were 
had  therein,  and  the  judgments  were 
paid  by  the  plaintiff.    Held,  1.  That 
W.  and  H.  had  each  a  good  cause  of 
action  against  the  plaintiff;  the  con- 
tract between  them  not  having  been 
rescinded,  or  affected  in  any  way,  by 
the  assignment  of  the  contract  be- 
tween the  plaintiff  and  the  depart- 
ment, to  the  defendant,  or  by  the 
cancelment  of  that  contract  and  the 
taking  of  a  new  one  in  the  defend- 
ant's own  name.    2.  That  the  assign- 
ment opemterl  to  make  the  defend- 
ant the  principal  in  the  business,  and 
the  plaintiff  his  surety  to  W.  and  H. 
8.  That  the  defendant's  undertaking 
most  be  ragaided  as  an  agreement  to 


indemnify  the  plaintiff,  and  save  him 
harmless  ftom  the  claims  of  W.  and 
H. ;  and  that  the  plaintiff  having  been 
sued  by  W.  and  H.  and  compelled  to 
pay  the  sums  due  them,  he  was  en- 
titled to  recover  the  amount  from  the 
defendant.    Holmes  y.  Weed,      128 

3.  A  complaint  alleged  that  the  plain- 
tiff held  a  lease,  and  was  entitled 
to  the  possession  of  a  house  and  lot 
for  a  certain  term,  and  that  the  de- 
fendant having  purchased  the  prop- 
erty, subject  to  such  lease,  promised 
the  plaintiff,  in  consideration  that 
he,  the  plaintiff,  would  give  up  the 
house  and  lot  for  the  said  tenn, and 
would  surrender  {lossession  immedi- 
ately, to  pay  him,  the  plaintiff,  $30. 
The  plaintiff  then  alleged  that  he 
did  give  up  the  said  house  and  lot, 
and  the  possession  thereof,  to  the 
defendant ;  buttbat  the  defendant 
refused  to  pay  the  S30.  Hdd,  on 
demurrer,  that  the  facts  were  suffi- 
cient to  constitute  a  cause  of  action ; 
the  defendant's  proposition  having 
been  actually  performed,  by  the 
plaintiff,  on  his  part,  and  the  per- 
formance accepted  by  the  defend- 
ant.   Amtlery.  Owen,  146 

4.  Held,  also,  that  the  case  made  by 
the  complaint  was,  in  fact,  one  of  a 
sale  by  the  plaintiff  of  his  rights 
under  the  lease,  at  the  request  of 
the  defendant:  in  which  light  his 
proposition,  connected  with  his  sub- 
sequent act,  might  be  regarded,  and 
a  delivery  to,  and  acceptance  there- 
of by,  the  defendant,  at  the  price 
of  $30.  ^ 

6.  The  plaintiff  agreed  with  the  de- 
fendant to  make  for  the  latter  400,- 
000  brick  during  the  season  of  1863, 
for  a  specified  sum  per  thousand, 
which  the  defendant  agreed  to  pay 
as  fast  as  the  bricks  were  burned. 
After  burning  one  kiln,  and  before 
completing  the  entire  job,  he  aban- 
doned the  work,  and  sued  to  recov- 
er for  what  he  had  done.  Held, 
that  a  full  performance  by  the  plain- 
tiff was  not  a  condition  precedent 
to  his  right  to  demand  payment; 
but  that  as  soon  as  he  had  burned 
a  kiln  he  was  entitled  to  be  paid 
therefor ;  and  that  if  he  afterwards 
left  the  job  and  refused  to  perform, 
the  remedy  of  the  defendant  was 
by  recouping,  or  bringing  a  cross- 
action,  for  the  damages  sustained 
by  him.    Snook  y.  Friu^  813 
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6.  By  a  patol  agreement  between  the 
plaintiff  and  H.  and  G.  the  former 
rented  to  the  latter  a  farm,  for  one 
year,  H.  and  C.  agreeing  to  pay  one 
half  of  the  products  of  the  farm, 
by  way  of  rent.  After  the  crops 
were  put  in,  C.  and  one  G.  applied 
to  the  plaintiff  for  his  consent  that 
G.  should  buy  C.'s  interest  in  the 
crops,  and  take  his  place  under  the 
lease,  and  work  the  land.  The  plain- 
tiff consented  to  the  substitution  of 
G.  for  C.,and  subsequently,  in  vari- 
ous ways,  recognized  and  ratified 
the  arrangement.  Ilehli  that  this 
was  a  valid  arrangement,  binding 
upon  all  the  parties  to  it,  and  that 
its  effect  was  to  release  0.  from  all 
liability  or  obligation  to  the  plain- 
tiff, under  the  original  agreement. 
narrower  v.  Heathy  331 

7.  Held^  also,  thaf  by  the  original 
agreement  the  plaintiff  and  H.  and 
C.  became  tenants  in  common  both 
of  the  farm  and  of  the  crops,  &c. 
until  G.  was  substituted  in  the  place 
of  C. ;  and  that  after  the  substitu- 
tion the  tenancy  in  common  contin- 
ued between  the  plaintiff  and  H. 
and  G.  to  the  end  of  the  year,      ih 

8.  S.,  being  in  possession  of  about  23 
acres  of  land,  which  ho  held  under 
a  contract  for  the  purchase  thereof 
from  W.,  entered  into  an  agreement 
with  M.,  reciting  that  M.  had  pur- 
chased the  premises,  and  agreeing 
that  S.  should  hold  and  keep  pos- 
session of  the  house,  and  one  acre 
of  land,  a  part  of  said  premises, 
until  M.  should  ]>ay  to  S.,  or  his  wife 
in  case  she  survived  him,  S300, 
which  M.  agreed  to  pay,  on  taking 
possession  of  the  house  and  acre  of 
land.  Held,  that  under  this  agree- 
ment M.  could  not  be  called  upon 
to  pay  the  S300,  until  he  took  pos- 
session, and  that  it  was  at  his  elec- 
tion when  he  would  take  possession, 
and  that  consequently  there  was  no 
existing  indebtedness  fVom  M.  to  S. 
upon  which  a  creditor  of  S.  could 
obtain  a  lien  by  commencing  pro- 
ceedings supplementary  to  execu- 
tion, before  a  county  judge,  and  ob- 
taining an  order  for  the  examination 
of  S.  and  for  a  discovery  and  an  in- 
junction.   Edmonston  v.   McLtrnd, 

366 

9.  Hdd  aJso,  that  M.  could  not  be  de- 
prived of  his  rights,  under  his  con- 


tract with  S.,  by  an  order  made  in 
proceedings  to  which  be  was  not  a 
party;  and  that  consequently^  he 
was  not  bound  by  the  injunction  is- 
sued by  the  county  judge,  although 
it  was  served  upon  him  ;  inasmuch 
as  it  was  not  directed  to  him,  and 
he  was  not  a  party  to  it,  nor  to  the 
proceedings  in  which  it  waa  issued. 

%b 

10.  It  was  therefore  held  further,  that 
M.  had  a  right  after  the  commence- 
ment of  the  proceedings  before  the 
county  judge,  to  pay  the  amount  due 
upon  his  contract  with  S.and  accept 
a  surrender  of  possession  of  the 
premisca  ib 

11.  The  plaintiffs,  in  November,  1851, 
had  a.  quantity  of  hemlock  and 
spruce  logs  in  M.  where  they  resi- 
ded, and  on  the  24th  of  that  month 
they  entered  into  a  contract  of  sale 
with  the  defendants,  who  resided  at 
Glens  Falls,  by  which  they  agreed 
to  deliver  between  2500  and  3000  of 
one  kind,  and  from  500  to  1000  of 
t!ic  other,  at  Ferris'  bank  near  P., 
at  so  much  per  hundred  logs.  The 
logs  were  then  piled,  ready  to  draw 
to  the  place  of  delivery.  During 
the  ensuing  winter,  about  8750  of 
the  logs  were  measured  and  marked 
with  the  marking  iron  of  the  de- 
fendants. The  contract  was  made 
by  letters  between  the  parties,  and 
payments  of  certain  sums  were  to 
be  made  on  the  first  of  January, 
first  of  March,  and  Istof  May,  1852. 
The  second  letter  to  the  plaintiffs 
stated  that  the  balance  was  to  be 
paid  in  cash  "when  you  receive 
the  logs  at  Glens  Falls."  But 
their  last  letter,  after  specifying 
the  three  first  payments  as  be- 
fore, ran  thus;  "the  balance  in 
cash  on  the  1st  of  July  1852,  at 
which  time  or  before  you  wonid 
probably  have  received  them  at  the 
Falls.  We  prefer  appointing  1st  of 
July  for  the  last  payment  in  place 
of  when  the  logs  are  received  at 
the  Falls,  as  it  is  better  for  both 
parties,  for  there  is  no  question  they 
would  be  received  at  Glens  Falls 
by  that  time,  and  leave  no  chance 
for  dispute."  The  defendants  in 
their  answer  alleged  that  not  over 
1000  logs  had  been  delivered  at 
Ferris'  bank,  upon  which  allegation 
Uie  plaintifis  took  issue,  in  their  reply, 
alleging  that  over  2000  were  so  de- 
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liT«red.  Alflo  ioBistiiig  that  such 
delivery  was  not  necessary  to  a  recov- 
ery. It  did  not  appear  that  over 
1000  of  tlie  logs  were  delivered  at 
Ferris'  hank,  and  the  defendants 
made  the  three  first  payments,  which 
exceeded,  in  amount,  the  price  of 
1000  logs.  In  an  action  for  3760 
logs  "  sold  and  subsequently  deliv- 
ered;" Held^  that  by  the  terms  of 
the  contract,  whatever  logs  the  plain- 
tiffs delivered  on  the  contract,  must 
be  delivered  at  Ferris'  bank  certainly 
as8oon.as  the  1st  of  July,  if  not  soon 
enough  to  enable  the  defendants  to 
get  them  to  Glens  Falls  by  that  time. 
And  that,  as  the  plaintifl&  had  re- 
ceived pay  for  more  than  they  had 
so  delivered,  they  could  not  recover. 
Evans  v.  Harris,  416 

12.  Held  also,  that,  as  the  logs  were  to 
be  delivered  before  the  time  fixed  for 
the  last  payment;  delivery  was  a  con- 
dition precedent  to  the  payment,  al- 
though a  portion  of  the  purchase 
money  was  to  be  paid  before  deliv- 
ery. %b 

18.  An  agreement  to  dedicate  land  for 
a  public  road  is  valid,  although, 
when  reduced  to  writing,  it  is  not 
executed  by  the  party  who  is  to 
furnish  the  consideration.  7%e 
New  York  and  New  Haven  Rail 
Road  Co.  V.  Pidey,  428 

14.  The  act  of  congress  of  June 
7,  1882,  providing  for  additional 
pensions  to  soldiers  in  the  war  of 
the  revolution,  declares  that  the 
pay  thereby  allowed  shall  not  be  in 
any  way  transferable,  but  shall  en- 
ure wholly  to  the  personal  benefit 
of  the  soldier  entitled  to  the  same. 
And  it  is  the  established  policy  of 
our  government  that  its  pensions 
shall  be  received  by  those  to  whom 
they  are  granted ;  and  no  agree- 
ment which  has  the  effect  to  evade 
the  law,  or  contravene  its  policy, 
can  be  sustained.  Jenkins  v.  Hook- 
er,  485 

16.  But  an  instrument  executed  by  H. 
reciting  that  he  is  a  pensioner  of 
the  United  SUtes,  and  is  entitled 
to  an  addition  to  his  pension,  under 
the  act  of  June,  1832,  and  that  J. 
has  undertaken,  at  his  request,  and 
on  his  behalf,  to  prosecute  his 
claim  to  such  increased  pension; 
and  promising  and  agreeing,  in  con- 

VoL.  XIX.  85 


aldenttion  thereof,  that  in  case  J. 
shall  obtain  such  additional  allow- 
ance or  increase  of  pension  he  shall 
receive,  for  his  services  in  obtain- 
ing the  same,  one  third  part  of  the 
amount  of  such  increase,  dtc.,  is 
valid,  and  may  be  enforced.         i& 

16.  A  contract  to  publish  an  adver- 
tisement in  a  newspaper  issued  on 
Sunday t  is  an  agreement  to  do  an 
act  prohibited  by  the  statute ;  and 
the  price  stipulated  for  the  service 
cannot  be  recovered  in  any  court. 
Smith  V.  Wilcox,  681 

2.  Consideration, 

17.  The  act  of  the  legislature,  of  July 
10, 1861,  "  to  provide  for  the  com- 
pletion of  the  Erie  canal  enlarge- 
ment and  the  Qencsee  Valley  and 
Black  River  canals,"  having  been 
pronounced  by  the  court  of  appeals 
unconstitutional  and  void,  and  con- 
tracts executed  under  that  act  hav- 
ing been  also  declared  void,  the 
sale  and  transfer  of  such  a  contract 
does  not  constitute  a  good  consid- 
eration for  a  promise  to  pay  money. 
Sherman  v.  Barnard,  291 

18.  The  mere  circumstance  that  the 
purchasers  stipulated  to  take  the 
risk  as  to  the  validity  of  the  act  of 
the  legislature,  and  of  the  contract, 
will  not  vary  the  law  of  the  case. 

ib 

19.  The  sale  of  an  absolutely  void 
chose  in  action  will  not  form  any 
consideration  for  a  promise.  If  void, 
no  legal  obligation  is  created  by  it ; 
and  it  is,  in  the  view  of  the  law,  as 
if  it  did  not  exist  ib 

20.  The  principle  is  the  same,  not- 
withstanding the  chose  in  action  is 
salable  in  market  for  even  the  fall 
value  thai  would  attach  to  it  if 
valid.  If  the  law  does  not  recog- 
nize it  as  having  some  binding  force 
and  will  not  enforce  it,  a  note  given 
upon  the  sale  of  it  will  be  invalid 
for  want  of  consideration.  ib 

21.  Where  the  defendant,  in  letters 
signed  by  him,  and  addressed  to 
the  plainti£&  or  their  agents,  stated 
the  terms  And  conditions  upon  which 
he  would  consent  to  the  making  of 
a  road  across  his  land,  by  the  plain- 
tiffi},  upon  a  compliance  with  which 
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terms  and  coDditions  he  ag^reed  to 
convey  the  title  to  the  land;  and 
the  plaintififs  manifested  their  assent 
to  the  terms,  by  commencing  ope- 
rations npon  the  road,  with  the 
knowledge  of  the  defendant ;  Held 
that  the  plaintiffs,  by  accepting  the 
defendant's  proposition,  came  under 
a  legal  obligation  to  perform  the 
requirements  of  the  agreement,  on 
their  part ;  and  that  this  was  a  valid 
and  sufficient  consideration  for  the 
defendant's  agreement.  The  New 
York  and  New  Haven  Hail  Hood 
Co.  V.  Pixley,  428 

22.  And  the  plaintiffs  having  substan- 
tially performed  the  stipulations  of 
the  agreement,  on  their  part,  and 
the  defendant  having  proceeded  to 
shut  up  the  road,  after  it  had  been 
used  by  the  public  several  months, 
a  perpetual  injunction  was  granted, 
restraining  the  defendant  from  ob- 
stmcting  the  road;  but  without 
prejudice  to  any  claim  which  he 
might  have  against  the  plaintiflTs  for 
a  specific  and  entire  performance  of 
the  agreement,  and  for  damages  by 
reason  of  the  failure  (if  any  there 
had  been)  of  such  performance,    ib 

8.  For  personal  services, 

28.  Although  it  is  a  general  rule  that 
where  a  party  agrees  to  perform  cer- 
tain specified  services  for  another, 
and  after  performing  only  a  part,  he 
without  good  cause,  refVises  to  per- 
form the  residue,  he  cannot  recover 
pay  for  the  services  performed,  yet 
if  the  fdll  performance  of  the  con- 
tract is  prevented  by  the  sickness 
of  the  party,  or  by  any  similar  in- 
ability not  implying  or  involving  his 
own  fault,  he  may  recover  pay  for 
what  he  has  done,  on  a  quantum 
meruit.    JF\ihy  v.  North,  841 

4.  Whether  within   the   statute   of 
frauds^  or  no$^ 

24.  The  defendants  made  a  contract 
with  a  rail  road  company,  to  build 
a  portion  of  their  road.  They  also 
agreed  to  pay  their  laborers,  and  in- 

.  demnify  the  rail  road  company,  who 
might  retain  enough  to  pay  them. 
D.  became  a  sub-contractor  under 
the  defendants,  to  build  a  portion  of 
the  road,  and  agreed  to  pay  his  la- 
borers, and  that  if  he  failed  to  do 
BO,  the  defendants  might  retain  suf- 
Acientto  pay  them.    D.  employed 


a  number  of  laborers,  and  finally 
stopped  work,  leaving  them  unpaid. 
The  laborers  thereupon  took  meas- 
ures, and  served  notices  under  the 
statute,  to  charge  the  rail  road  com- 
pany for  their  labor.  The  def»*nd- 
ants  then  requested  D.  to  procnre 
fVom  the  plaintiff*  his  bills  against 
the  laborers,  for  supplies  furnished 
them,  and  he  did  so.  The  defend- 
ants thereupon  paid  to  the  laborers 
the  amounts  due  them  from  D.,  de- 
ducting the  amounts  owing  by  them 
respectively  to  the  plaintiffs,  and 
agreed  t«  pay  the  plaintiff  the  a- 
mount  of  his  bills  against  the  labor- 
ers, so  deducted ;  D.  and  the  plain- 
tiff assenting  to  this,  and  the  labor- 
ers being  discharged  from  their  lia- 
bility therefor.  Held,  that  this  un- 
dertaking was  not  within  the  statute 
of  frauds,  but  was  a  valid  and  bind- 
ing agreement,  and  would  support 
an  action  against  the  defendants. 
Beach  ^  Hungerford,  258 

25.  Held  also,  that  the  defendants 
were  liable  to  the  plaintiflf  for  mon- 
ey had  and  received  to  his  use ;  and 
that  they  might,  moreover,  be  held 
liable,  as  purchasers  or  assignees  of 
the  accounts,  fVom  the  plaintiff*;  and 
this,  whether  they  were  origi- 
nally liable  to  the  laborers  or  not ; 
it  being  sufficient  that  they  had  vol- 
untarily acknowledged  the  obliga- 
tion, and  bad  made  use  of  the  ac- 
counts. *b 

26.  An  agreement  by  a  mechanic,  to 
fdrnish  materials  and  do  the  car- 
penter work  and  turning,  according 
to  a  specified  plan  and  spf*cification, 
for  buildings  to  be  erected  upon  the 
land  of  another,  is  not  a  contract 
for  the  sale  of  goods,  within  the 
meaning  of  the  statute  of  frauds. 
It  need  not,  therefore,  be  in  writing, 
signed  by  the  party  sought  to  be 
charged.     Courtright  v.   Stewart. 

455' 

27.  The  true  criterion  for  determining 
whether  a  contract  is  for  the  sale  of 
goods,  and  therefore  within  the  stat^ 
ute  of  fVauds,  or  for  work  and  labor 
and  materials,  and  so  not  within 
the  statute,  is  to  inquire  whether 
the  work  and  labor  required,  in  or- 
der to  prepare  the  subject  matter  of 
the  contract  for  delivery,  is  to  be 
done  for  the  vendor  himself,  or  fbr 
the  vendee.  In  the  former  case  the 
contract  ia  reaU/  »  contact  of  aala, 
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while  in  the  latteri  it  is  a  contract 
of  hiring.  lb 


AlkiENDMENT^ 

1.  After  plaintiffs  have  commenced 
their  action  as  on  contract,  purpose- 
ly and  deliberately,  in  order  that 
tbey  may  not  only  obtain  an  attach- 
ment ai^inst  the  defendant  as  a 
Don-resident,  but  also  be  able  to 
procure  an  order  for  publication 
against  him,  and  after  they  have  by 
thoee  means  procured  the  appear- 
ance of  the  defendant,  they  cannot 
move,  at  special  term,  to  amend 
the  summons  and  complaint  so  that 
they  shall  not  be  on  contract  but  in 
tort,  fbr  converting  the  plaintiffs' 
goods.    Lane  ▼.  Beam^  61 

2.  That  is  not  a  case  within  the  sec- 
tion of  the  code  allowing  an  amend- 
ment for  the  purpose  of  correcting 
a  mistake.  A 

8.  Where  a  case  originates  in  a  Jus- 
tice's court,  neither  the  supreme 
court  nor  the  county  court  has  any 
power,  under  the  code,  to  amend  the 
pleadings  therein,  on  appeal.  Oould 
V,  Glass,  179 

4.  Where  there  is  a  technical  infor- 
mality in  the  method  of  claiming  a 
set-off)  in  an  answer,  the  court  may, 
after  judgment,  permit  the  answer 
to  be  amended,  under  ^  173  of  the 
code,  so  that  it  shall  present  the 
claim  of  set-off  in  proper  form.  Har- 
rower  v.  Heathy  881 


APPEAL. 

1.  When  a  demurrer  is  overruled,  or 
sustained,  a  party  may  appeal  as  fh>m 
an  order,  before  Jud|{raeot  is  actually 
cnteredup.  <S»0citf,  a/fer  judgment,  it 
Ives  V.  Mtlier,  196 


2.  Under  the  act  of  1854,  (Laws,  ch. 
270,)  authorizing  an  appeal  to  he 
made  to  the  general  term  fVom  any 
judgment,  order  or  final  determina- 
tion made  at  any  special  term  of  the 
court,  in  any  special  proceeding!  there- 
in, an  appeal  lies  from  an  order  direct- 
ing a  mandamtis  to  issue.  T%e 
Peopie,  ex  rel  Merriam,  v.  Sehoon- 
uaker,  057 


8.  If  on  the  trial  of  an  action  fbr  unlaw- 
Ailly  taking  and  converting  timber, 
the  defen(iUint  allows  the  plaintiff, 
without  objection,  to  give  evidence  in 
regard  to  the  value  of  shingles  made 
fi-om  the  timber  by  the  defendant,  he 
cannot  be  allowed  to  take  the  objec- 
tion, on  appeal,  that  the  complaint 
was  not  for  the  shingles,  but  for  the 
timber  in  its  original  state.  Rice  v. 
HoUenbeck,  664 

See  Amendment,  8. 
Costs,  1,  2. 


ARREST. 

1.  Where  a  judicial  ofQccr  has  jurisdio- 
tion  of  the  subject  matter,  and  it  be- 
comes his  dnty  to  act,  whereupon  he 
makes  an  order  of  arrest,  such  order 
will  protect  the  party  applying  for  it, 
and  the  attorney,  and  all  persons  act- 
ing in  obedience  to  the  oi^er,  as  well 
as  the  officer  who  makes  it.  Landt 
V.  HilU,  288 

2.  And  this,  whether  the  judge  decides 
correctly  or  erroneously  in  holding 
that  it  is  a  proper  case  for  granting 
an  order  of  arrest.  If  he  &  called 
upon  to  make  a  determination  upon 
the  question,  that  is  enough.  t& 

8.  Thus  where  an  application  was  made 
to  a  county  judge,  upon  an  affidavit, 
for  an  order  to  arrest  a  party  and 
hold  him  to  bail  under  the  non-im- 
prisonment act,  for  an  alleged  unlaw- 
ful taking  or  conversion  of  proper- 
ty ;  the  affidavit  showing  at  least  a 
colorable  case  fbr  an  arrest ;  where- 
upon the  judge  granted  the  order, 
and  the  party  was  arrested  u))on  it ; 
field,  that  the  order  was  a  protection 
to  the  plaintiff  in  the  suit,  the  per- 
son making  the  affidavit,  and  the  at- 
torney, although  it  was  subsequentJy 
vaaUed,  on  the  ground  that  the  affi- 
davit did  not  set  fbrth  a  sufficient 
cause  ft>r  arresting  the  party.         %b 


ASSAULT  AND  BATTERY 
See  Husband  and  Wife. 

ASSESSORS  AND  ASSESSMENT. 

1.  Assessors  are  not  liable,  in  a  civil 
action,  for  MWMnipg  property  which 
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is  by  law  exempt  fh>m  taxation.   Vail 
V.  Owerif  22 

2.  For  all  the  parpoees  of  the  assess- 
ment, assessors  have  jurisdiction 
over  all  the  inhabitants  of  their  town. 
The  inquiry  which  tliey  are  required 
by  the  statute  to  make,  preparatory 
to  their  asse&sment,  is  a  judicial  act ; 
and  no  action  can  be  maintained 
against  them  for  any  error  which 
they  may  commit  in  the  performance 
of  that  duty,  ib 

ASSIGNMENT. 
iSf0«  Debtor  and  Creditor. 


ASSOCIATIONS. 

1.  In  unincorporated  companies  or  co- 
partnerships, it  is  only  necessary  that 
a  person  should  subscribe  the  articles 
of  association,  to  entitle  him  to  the 
rights,  or  make  him  subject  to  the 
liabiHiies,  of  a  proprietor.  Dennis 
y.  Kennedy^  617 

2.  Companies  or  societies,  which  are  not 
incoiporated  by  competent  public  au- 
thority, are  in  fact  nothing  more  than 
ordinary  partnerships,  or  co-owner- 
ships, however  numerous  the  mem- 
bers of  whom  they  are  composed; 
and  all  laws  pertaining  to  the  one  are 
applicable  to  the  other.  The  one  is 
a  private,  the  other  may  be  called  a 
public  copartnership.  ib 

8.  An  association  of  persons,  formed  fbr 
the  purpose  oi  purchasing  a  vessel, 
and  prosecuting  an  adventure  to  Cal- 
ifornia, is  merely  a  co-ownership,  or 
at  most  a  copartnership;  and  al- 
though they  call  themselves,  in  their 
articles  of  association,  stockholders, 
it  is  not  necessary  that  certificates  of 
stock,  or  scrips,  shottI4  be  issued,  or 
that  a  person  should  be  formally  de- 
clared a  stockholder,  to  entitle  him 
to  redress  against  any  persons  who 
have  committed  a  breach  of  trust,  or 
who  have  fhiudulently  concealed  the 
property  of  the  association,-  or  in- 
jured or  destroyed  it,  by  negligence 
or  intentional  fraud.  %b 

4.  If  persons  are  members  of  the  asso- 
ciation, by  originally  subscribing  to 
the  articles,  whether  certificates  of 
stock  were  is&TMd  io  them  or  not,  tb^ 


are  proper  parties  to  an  action  fbr 
that  purpose.  %b 

5.  Although  the  articles  of  association 
provide  that  the  government  and 
management  of  the  concern  shall 
be  subject  to  rules  and  regulations 
adopted  by  a  majority  of  the  asso- 
ciates, it  does  not  follow  that  any 
individual  member  or  members  shall 
be  debarred  from  resorting  to  a  court 
of  justice  for  redress,  in  case  of  the 
fraudulent  appropriation,  or  willful 
destruction  of  the  joint  property,  ib 

See  Action,  2. 


AUDITOR  OP  CANAL  DEPABT- 
MENT. 

See  Canals,  7>  8. 


B 

BANKS  AND  BANKING. 

1.  A  bank  receiving  a  bill  fVom  the 
owner,  for  collection  at  a  distant 
place,  is  liable  for  the  neglect,  omis- 
sion,or  want  of  diligence  of  the  banks 
or  other  agents  who  may  be  em- 
ployed  by  it,  in  the  collection  of  the 
bill.  It  has  therefore  such  a  special 
interest  in  the  bill  as  will  enable  it  to 
maintain  an  action  against  a  bank 
to  whom  it  transmits  the  bill  for 
collection,  for  a  neglect  of  duty  by 
the  latter  or  its  agents  in  collecting- 
and  paying  over  the  proceeds,  or  in 
charging  the  parties.  Wright,  J. 
dissented.  Commercial  Bank  of  Pa. 
V.  Union  Bank  qf  New  York,  891. 

2.  In  such  a  case,  the  plaintifif  being 
liable  to  the  owner  of  the  bill  in 
case  the  amount  thereof  is  lost 
through  negligence,  may  maintain 
an  action  against  the  bank  employed 
by  it,  without  waiting  for  a  recove- 
ry against  the  plaintiff  by  the  owner, 
upon  snch  liability.  lb 

8.  A  bill  drawn  upon  W.,  at  Troy,  pay- 
able at  sight,  was  sent  to  the  Troy 
City  Bank,  for  collection,  and  was 
received  by  it  on  the  19th  of  No- 
vember. On  the  same  day  it  was 
presented  to  W.  for  payment 
Though  W.  had  not  fonda  on  depoeil 
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to  paj  tbe  bill,  bis  cbeck  for  a 
greater  amount  was  received,  and 
the  bill  delivered  up  as  paid.  Sub- 
sequently, on  that  day  and  the  next, 
depositi  were  made  in  cash  and 
drafts  on  Nuw  York,  to  an  amount 
exceeding  the  check.  The  drafts 
were  never  paid.  On  the  22d  of 
November,  W.  informed  the  cashier 
of  the  Troy  City  Bank  that  his 
drafts  on  N.  Y.  would  not  be  paid, 
and  returned  to  the  cashier  tbe  bill, 
and  on  the  same  day  the  bill  was 
presented  and  protested  for  non- 
payment, and  notice  sent  to  the 
drawers  and  indorsers.  Hdd^  that 
if  the  bill  was  not  to  be  considered 
as  paid  by  the  deposits  made  by  W. 
on  the  19th  and  20th  of  November, 
it  should  have  been  protested  on 
the  19th,  tho  day  it  was  presented, 
and  notice  given  to  the  drawer  and 
indorsers,  at  the  latest,  on  the  next 
day ;  that  the  demand  of  payment 
on  the  22d  was  too  late ;  and  that 
consequently  the  Troy  City  Bank 
was  guilty  of  such  laches  in  collect- 
ing or  protesting  the  bill  as  rendered 
it  liable  to  tho  holder,  for  the  amount 
thereof.  ib 


BILLS  OP  EXCHANGE  AND  PROM- 
ISSORY NOTES. 

1.  Rights  of  indorsee, 

1.  The  indorsee  of  a  draft  has  no  right  to 
sue  the  drawer  on  the  original  con- 
sideration. As  regards  the  consid- 
eration, there  is  no  privity  of  contract 
between  the  indorsee  and  the  drawer. 
Battle  y.  Coit,  68 

2.  0.,  the  hist  indorsee  of  a  promissory 
note,  obtained  a  judgment  against  the 
makers  and  indorsers.  An  execution 
was  issued,  and  after  the  same  had 
been  levied  upon  personal  property 
of  the  makers,  suflScientto  satisfy  the 
Judgment,  (or  if  the  levy  was  insuffi- 
cient it  was  the  fkult  of  the  sheriff, 
and  he  had  become  responsible  for  the 
debt,)  P.  the  third  indorser,  paid  the 
judgment,  with  the  imderstanding 
and  upon  the  agreement  that  it 
should  not  be  canceled,  but  that  it 
should  be  assigned  to  him,  and  en- 
forced against  the  makers  and  prior 
indorsers,  for  his  benefit.  In  an  ac- 
tion by  P.,  against  the  other  parties 
to  the  »ote,  praying  that  0.  might  be 
decreed  to  assign  tho  Judgment  to 


him,  and  that  P.  might  have  leave 
to  issue  executions  thereon  against 
the  property  of  the  makers  and  prior 
indorsers,  the  same  as  though  no  ex- 
ecution had  been  issued;  it  was 
held  that  P.,  having  by  his  interfer- 
ence, released  the  lien  under  the 
levy,  or  the  responsibility  of  the 
sheriff,  cither  of  which  would,  if  en- 
forced, have  relieved  the  prior  in- 
dorsers, it  would  be  inequitable  to 
make  tliose  indorsers,  or  their  prop- 
erty, liable  to  him  for  the  debL  The 
relief  asked  for,  was  accordingly  de- 
nied.   PerLee  v.  Onderdonk,    662 

2.  lAabtlHy  of  maker, 

3.  A  note,  made  by  C.'and  payable  to 
N.  or  bearer,  was,  before  maturity, 
offered  to  the  plaintiff  by  N.  in  paii. 
payment  for  a  horse.  The  plaintiff 
refVised  to  receive  it,  unless  N.  would 
indorse  it,  or  guaranty  the  payment, 
or  put  his  name  to  it ;  whereupon  N. 
signed  his  name,  under  C.'s,  and  de- 
livered the  note  to  tbe  plaintiff. 
Hdd,  that  he  thereby  made  himself 
jointly  liable  with  C.  as  maker,  and 
that  an  action  could  be  maintained 
by  the  plaintiff  against  both.  Par- 
tridge  v.  Colby,  248 


3.  Effect  of  transfer, 

4.  The  transfer  of  a  draft,  given  as  col- 
lateral security  for  the  payment  of  ■ 
the  purchase  money  of  property 
sold,  is  not  an  equitable  assignment 
of  the  payee's  right  of  action  against 
the  drawer,  fbr  the  unpaid  purchase 
money,  contingent  upon  the  non-pay- 
ment of  the  draft,  and  the  surrender 
thereof  by  him.    BatiU  v.  Coit,  68 

4.  Time  of  transfer, 

6.  When  a  promissory  note  has  been 
tmnsferred,  in  the  absence  of  evi- 
dence as  to  the  period  of  the  transfer, 
it  will  be  presumed  to  have  been  be- 
fore the  note  became  due.  Andrews 
V.  Chadbowme,  147 

6.  The  legal  presumption  is  that  the 
transfer  was  in  the  usual  course  of 
business,  fbr  a  valuable  consideration, 
and  before  the  note  was  dishonored.  i& 

7.  It  will  not  be  presumed  a  promis- 
sory note  was  transferred  before  its 
matnrityj  when  it  is  alleged  in  the 
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complaint  that  the  transfer  was  on  or 
about  a  specified  day,  which  was  af- 
ter the  note  matarod.  ib 

8.  In  the  absence  of  any  evidence  as  to 
time,  in  such  a  ca^e,  the  defendant 
may  properly  repose  on  the  allega- 
tion in  the  complaint,  on  that  subject, 
and  claim  the  benefit  of  a  payment 
made  to  the  payee  before  that  time,  ib 


6.  Rights  and  Uahilities  of  drawer 
and  drawee. 

9.  Upon  the  acceptance  of  a  draft  the 
presumption  of  law  is,  that  the 
drawee  is  in  funds  to  pay  it,  and  the 
drawer,  if  subsequently  obliged  to 
pay  the  draft,  may  maintain  an  ac- 
tion against  the  acceptor,  founded 
upon  this  legal  presumption.  But 
when  such  presumption  is  rebutted 
by  proof  that  the  acceptance  was 
made  without  (linds,  the  presumption 
shifls  to  the  other  side,  and  the  law 
raises  a  promise  on  the  part  of  the 
drawer  to  put  the  drawee  in  Ainds. 
Thurman  y.  Van  Brunt,  •  409 

10.  This  presumption  again  may  be 
overcome  by  proof  that  the  accept- 
ance was  made  upon  some  other 
agreement  or  understanding.        ib 


11.  Where  drafts  are  not  only  drawn 
for  the  accommodation  of  the  pay- 
ees, but  they  are  also  accepted  for 
their  accommo<lation,  and  upon  an 
express  agreement  between  the  pay- 
ees and  the  acceptore  that  they  are 
to  be  charged  in  account  against 
the  former,  and  that  the  latter  are 
to  look  to  them  for  payment,  this 
ri'lieves  the  drawer  from  the  obli- 
gation which  would  otherwise  be 
implied,  to  indemnify  his  drawees 
against  the  payment  of  drafts  drawn 
upon  them  without  funds.  ib 

See  Savings  Bank. 


CANALS. 

1.  In  an  action  *to  recover  damages 
for  an  alleged  trespass  upon  land, 
it  was  admitted  that  the  injury  com- 
plained of  waa  committed  by  the 


defendants  In  proseentSng  the  wotk 
of  constructing  the  enlarged  Erie 
canal,  under  a  contract  entered  into 
between  them  and  the  state,  in 
pursuance  of  the  act  of  July  10, 
1861,  and  it  was  proved  that  the 
enlarged  canal  had  been  surveyed 
and  located  upon  the  plaintiff's 
premises;  that  the  work  was  all 
done  within  the  Hroita  of  the  loca- 
tion, and  was  only  the  work  neces- 
sary to  be  done  in  constructing  a 
canal ;  and  that  the  state  engineen 
directed  and  superintended  the 
work.  Held,  that  although  the  act 
of  July  10,  1851,  under  which  the 
defendants  contracted  to  perform 
the  work,  had  been  declared  uncon- 
stitutional and  void  by  the  court  of 
appeals,  the  action  would  not  lie ; 
there  being  sufficient  legal  authori- 
ty for  the  construction  of  the  en- 
larged canal,  independent  of  that 
act.     TitrreU  v.  Norman,  268 

2.  The  moment  the  survey  and  loca- 
tion of  a  canal  is  adopted,  and  an 
entry  upon  land  made  by  the  direc- 
tion or  under  the  authority  of  the 
canal  commissioner  having  the  gen- 
eral charge,  the  appropriation  of 
the  land  is  complete;  and  although 

.  the  title  does  not  vest  in  the  peo- 
ple until  compensation  is  made,  or 
at  least  until  the  amount  is  ascer- 
tained and  fixed,  in  the  mode  pre- 
scribed, no  action  can  be  maintained 
by  the  owner,  for  the  injury.         ib 

8.  The  Delaware  and  Hudson  Canal 
Com|>any  w^re  incorporated  for 
the  purpose  of  cutting  a  canal  and 
making  a  complete  slack  water  nav- 
igation, between  the  Delaware  and 
Hudson  rivera,  and  by  their  charter 
they  were  authorized  to  make,  con- 
struct and  forever  maintain  a  canal 
of  suitable  width,  depth  and  dimen- 
sions, to  be  determined  by  the  corpe- 
ration;  also  all  necessary  locks, 
aqueducts,  culverts,  dams,  waste- 
weirs  &c.;  the  object  of  the  charter 
being,  as  stated  in  the  preamble, 
the  opening  of  a  channel  through 
which  the  city  of  New  Tork  and 
other  parts  of  the  state  might  re- 
ceive a  supply  of  stone  coal  from 
Pennsylvania.  Held  that,  under 
their  charter,  the  company,  after 
having  constructed  their  canal,  had 
the  power  to  enlarge  the  same, 
whenever  in  its  judgment  the  in- 
creased demand  for  the  article  the 
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Cftsal  was  to  supply,  required  such 
enlargement  Bruce  v.  The  DeltL- 
Wire  and  Hudson  Caned  Co.-    871 

4.  HM  tdtOy  that  having  the  authority 
to  make  such  enlargement,  the 
company  had  the  legal  right  to  raise, 
by  means  of  a  dam,  the  water  of 
the  Rondout  creek,  so  as  to  make 
that  portion  of  it  used  by  them  as 
a  part  of  their  canal  navigable  for 
their  boats  of  the  enlarged  sizt* ;  and 
that  the  onlyn-medy  of  a  mill  own- 
er upon  that  creek,  for  an  injury 
sustained  in  consequence  of  the 
raising  of  the  water,  was  by  an  ac- 
tion for  damages,  or  by  proceedings 
under  the  10th  section  of  the  com- 
pany's charter,  for  the  appraisal  and 
payment  of  the  damages ;  and  not 
i)y  obtaining  an  injunction  to  re- 
strain the  act  %b 

6.  There  has  never  been  any  permanent 
appropriation,  by  the  state,  of  the 
waters  of  the  Black  river,  so  as  to 
entitle  the  owners  of  hydraulic  pow- 
er below  the  state  dam  and  feeder  to 
call  for  an  appraisal  and  payment 
of  the  whole  value  of  their  water 
power.  The  People,  ex  reh  Merriam 
Y.  SchoonmaJceTj  657 

6.  The  canal  commissioners  had  the 
power,  uiKler  the  act  of  1833,  to 
divert  the  waters  of  the  stream,  tem- 
porarily, to  supply  a  deficiency  of 
water  in  the  Drie  canal ;  and  having 
exercised  that  power,  they  were  au- 
thorized to  settle  and  acyust  the  dam- 
ages sustained  by  the'riparian  owners. 

ib 

7.  And  a  canal  commissioner  having  ad- 
judicated upon  the  claim  of  a  mill- 
owner,  for  damages  sustained  by 
means  of  a  temporary  diversion  of 
the  water^  and  having  fixed  and  agreed 
upon  a  specific  sum  to  be  paid  him, 
for  such  damages,  and  drawn  his  draft 
upon  the  auditor  of  the  canal  depart- 
ment, for  the  amount,  it  is  the  duty 
of  the  auditor  to  pay  the  drafl;  and 
he  may  be  compelled  to  do  so,  by 

8.  The  act  of  1848,  creating  the  office 
of  auditor,  conferred  upon  him  no 
power  to  look  behind  the  draft,  and 
adjudge  that  the  commissioner  was 
without  the  authority  to  make  it 
His  powers  and  duties  are  strictly 
of  a  ministerial  character.  ib 


CARRIERS. 


1.  Where  carriers  of  passengers  agree 
to  transport  a  person  fVora  one  place 
to  another,  by  a  particular  vessel, 
which  vessel,  without  the  knowl- 
edge of  either  party,  is  a  total 
wreck,  at  the  time,  so  that  perform- 
ance of  the  engagement  is  impossi- 
ble, the  only  obligation  resting  up- 
on the  carriers  is  to  return  to  the 
other  party,  with  interest,  the 
money  paid  by  him  upon  a  consid- 
eration which  has  failed.  Briggs 
V.  Vunderhilt,  222 

2.  Where  a  complaint  set  forth  a  con- 
tract by  the  defendants  to  transport 
the  plaintiff  in  a  particular  steamer, 
and  alleged  a  breach  in  not  convey- 
ing the  piaintilt'  in  that  vessel,  with- 
out either  averring  an  obligation 
upon  the  defendants  to  provide  a 
substitute  in  the  event  of  the  ves- 
sel's loss,  or  claiming  any  damage 
by  reason  of  their  neglect  or  re- 
fusal to  forward  him  in  some  other 
vetisel ;  Held^  that  the  plaintiff  must 
be  confined  to  the  breach  specific- 
ally alleged,  and  could  not  recover 
upon  any  other  grounds.  ib 

8.  Persons  whose  business  is,  and  is 
represented  by  them  to  the  public 
to  be,  to  receive,  convey  and  de- 
liver money,  bank  bills  and  goods, 
of  those  who  choose  to  employ  them, 
for  a  compensation,  are  common 
carriers,  and  responsible  as  such 
for  the  safe  delivery  of  property 
intrusted  to  them.  RusteU  v.  Liv- 
xngsion^  346 

4.  The  cashier  of  the  Bank  of  Am- 
sterdam delivered  to  the  defend- 
ants, at  that  place,  a  package  of 
bank  notes  belonging  to  the  plaintiffa 
and  directed  to  them  at  "  Port  Gib- 
son, care  of  Dawley,  express  agent, 
Vienna."  The  defendants  were  an 
express  company,  doing  business  on 
the  line  of  the  Central  Rail  Road, 
fVom  New  York  to  Buffalo.  They 
had  an  office  at  Vienna,  and  Dawley 
was  their  agent  there;  but  they 
had  no  agent  at  Port  Gibson  and 
were  not  in  the  habit  of  sending 
money  packages  to  that  place.  They 
charged  freight  on  the  package  in 
question  only  from  Amsterdam  to 
Vienaa.  The  package  was  received 
by  Dawley  at  Vienna,  and  bis  clerk 
delivered  the  same  to  the  driver  of 
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a  stage  running  from  Vienna  to  Port 
Gibson,  to  be  carried  to  the  plain- 
tiffs at  the  latter  place,  but  the 
pacl^age  was  lost  by  the  driver,  and 
never  delivered.  Held,  1.  That  the 
fair  construction  of  the  direction 
upon  the  package  was  that  the  pack- 
age should,  on  its  arrival  at  Vienna, 
be  committed  to  the  care  of  Dawley, 
not  as  express  agent,  but  as  an 
agent  of  the  plaintiffs,  to  receive, 
and  forward,  the  package  to  them. 
2.  That  having  carried  the  package 
to  Vienna  and  delivered  it  to  Daw- 
ley,  the  duty  of  the  defendants  was 
performed,  and  their  liability  at  an 
end ;  and  that  they  were  not  re- 
sponsible for  the  subsequent  loss  of 
the  package  between  Vienna  and 
Port  Gibson.  8.  That  the  fact  that 
the  charges  were  unpaid,  and'  that 
the  defendants  therefore  had  a 
right  to  detain  the  package  until 
they  were  paid,  did  not  alter  the 
case;  inasmuch  as  they  had  the 
right  to  waive  the  lien,  and  it  was 
evident  that  they  did  so,  on  deliv- 
ering the  package  to  Dawley.        %b 

See  Partnership,  4. 


CASES  DISAPPROVED,  OVERRUL- 
ED, OR  COMMENTED  UPON. 

1.  Oage  v;  Angell,  (8  H<yw*  Pr,  Rep. 
835.)  disapproved.    Ives  y.  Miller, 

196 

2.  The  cases  of  Terry  v.  Duntze,  (2  H. 
Bl.  389;)  Seers  v.  Fowler,  {2  John. 
272;)  HoAsens  v.  Busk,  {Id.  387;) 
and  Wilcox  v.  Ten  Byek,  (6  Id.  78,) 
oven-uled.  Boon  v.  Eyre,  (IH.  Bl. 
272,  note,)  and  Campbell  v.  Jonts, 
(6  T.  R.  670,)  coDMUented  upon. 
Evans  v.  Harris,  416 


CSlfSUS. 
See  Constitutional  Law,  9. 


COMMISSION  TO  EXAMINE  WIT- 
NESSES. 

1.  Witnesses  may  be  examined,  under 
a  commission,  in  respect  to  an  orig- 
inal paper,  by  annexing  a  copy 
thereof  to  the  interrogatories,  and 
producing  the  original  upon  the  ex- 


amination and  baring  it  identified 
by  the  witnesses.  The  original  need 
not  be  annexed  to  the  interrogato- 
ries. Commercial.  Bank  of  Pa.  v. 
Union  Bank  of  New  York,        891 

2.  An  interrogatory,  requiring  a  wit- 
ness to  state  the  usual  mode  of 
transferring  notes  and  drafts  fVom 
one  bank  to  another,  is  not  objec- 
tionable as  involving  the  decision  of 
a  question  of  law.  ib 

8.  Where  it  appears,  on  the  trial,  that 
before   witnesses  were    examined, 

I  under  a  commission,  the  plaintiff* 's 
attorney  had,  at  their  request, 
framed,  in  substance,  their  answer 
to  the  interrogatories,  this  is  not  of 
itself  a  sufficient  ground  for  sup- 
pressing the  depositions.  The  cir- 
cumstance only  affects  the  credibil- 
ity of  the  witnesses.  ib 


COMMISSIONERS  OF  HIGH- 
WAYS. 

1.  Actions  may  be  brought  by  commis- 
sioners of  highways,  in  their  own 
names,  with  the  addition  of  their 
name  of  office.      Gould  v.   Glass, 

179 

2.  But  when  actions  are  thus  brought, 
the  complaint  should,  by  proper 
averments,  show  that  the  claim  is 
made  by  the  officer,  and  not  by  the 
individual.  -  ib 

8.  Merely  adding  to  the  names  of  the 
plaintiff's,  in  the  title  of  the  cause, 
the  words  "Commissioners  of  high- 
ways," &.C.  will  not  render  the  ac- 
tion an  action  in  favor  of  the 
plaintiffs  in  their  official  character, 
unless  the  necessary  averments  are 
inserted  in  the  complaint.  '   ib 

4.  The  words  added  will  be  consid- 
ered merely  deseriptio  persona,    ib 

6.  Thus  where  a  complaint,  in  the  title 
of  the  cause,  at  the  commencement 
thereof,  described  the  plaintiffs  as 
"  C.  H.  G."  Slc.  "  Commissioners  of 
highways  of  the  town  of  L.,"  but 
did  not,  in  any  other  part,  contain 
any  intimation  that  the  suit  was 
brought  by  the  plaintiffs  in  their 
official  character,  nor  aver  that  the 
plaintiffs  were  commissioners  of 
highways,  or  that  they  complained 
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as  snch ;  nor  did  they  demand  judg- 
ment as  sacb ;  Heldt  that  the  action 
was  to  be  deemed  as  brought  in 
favor  of  the  plaintiffs  in  their  indi- 
vidoal  character.  ib 

6.  Although  a  defendant  may  demur, 
in  such  a  case,  if  ho  chooses  to  do 
so,  it  is  entirely  optional  with  him  ; 
and  his  election  not  to  avail  him- 
self of  the  right,  will  not  preclude 
him  from  taking  advanUge  of  the 
error  at  any  stage  of  the  cause.    %b 

7.  Commissioners  of  highways  have 
authority  to  lay  out  highways,  &c. 
according  to  the  provisions  of  the 
statute,  without  any  application 
therefor,  in  writing,  by  a  person  lia- 
ble to  assessment.  ib 

See  HiGHWATs,  1,  2,  15. 


CONSTABLE. 
See  EzeccTiON,  1,  2,  8. 

CONSTITUTIONAL  LAW. 

1.  The  act  of  the  legislature,  passed 
April  17,  1864,  erecting  the  county 
of  Schuyler,  {LaufS  of  1854,  eh. 
886,)  was  valid  and  constitutional. 
Johnson,  J.  dissented.  Decamp  v. 
Eveland,  81 

2.  That  act  is  not  a  violation  of  the 
16th  section  of  the  8d  article  of  the 
constitution,  although,  being  a  lo- 
cal bill,  it  embraces  in  its  title  and 
provisions  more  than  one  subject; 
the  several  matters  to  which  the 
act  relates,  and  the  provisions 
which  it  contains,  being  upon  one 
and  the  same  snbject,  within  the 
meaning  of  that  section  of  the  con- 
stitution. %b 

8.  Naither  is  that  act  a  violation  of 
the  5th  section  of  the  8rd  article  of 
the  constitution,  which  declares  that 
every  old  county  shall  always  be 
entitled  to  a  member  of  assembly, 

^ .  and  that  no  new  county  shall  be 
erected,  unless  its  population  shall 
be  sulflcient  to  entitle  it  to  a  mem- 
ber. %b 

4.  The  legislature,  in  determining  the 
question  of  |iopulation,  are  not  con- 
fined to  the  last  state  census.       ib 


5.  The  prohibition  in  the  constitution 
is  prospective,  and  refers  to  the 
population  existing  at  the  time 
of  the  erection  of  a  new  county,  ib 

6.  The  legislature  are  nowhere  re- 
strained, directed,  or  limited,  in 
regard  to  the  nature,  grade,  or  char- 
acter of  evidence  which  they  must 
have  as  the  basis  of  their  action,  or 
to  guide  them  in  their  decisions,  ib 

J.  In  some  specific  cases  their  power 
is  limited,  and  in  others  conditional, 
depending  upon  the  existence  of 
certain  facts.  But  they  must  neces- 
sarily decide  whether  such  facts 
exist,  ib 

8.  It  is  not  to  be  presumed  that  the 
legislature  have  assumed  the  exist- 
ence of  a  fact  upon  which  an  act 
of  legislation  is  basi^d,  without  evi- 
dence. On  the  contrary,  courts  are 
bound  to  presume  that  they  acted 
upon  good  and  sufficient  evidence ; 
and  that  presumption  is  conclusive. 

ib 

9.  There  is  no  constitutional  objection 
to  the  erection  and  organization  of 
a  new  county,  for  municipal  and 
judicial  purposes  only,  until  the 
next  political  arrangement  and  ap- 
portionment of  representation  can 
be  constitutionally  made;  with  pro- 
visions securing  to  the  electors,  in 
the  mean  time,  the  fhll  enjoyment 
of  the  right  of  suffrage.  tb 

10.  The  constitntion  did  not  contem<» 
plate  the  decennial  enumerations  of 
inhabitants,  therein  directed,  as  the 
bases  of  all  erections  and  division! 
of  counties  thereafter  to  take  place, 

%b 

11.  The  general  highway  act,  giving 
to  commissioners  of  highways  the 
power  to  lay  out  new  roads  through 
wild  or  unimproved  lands,  without 
the  consent  of  the  owners  of  tho 
lands  taken,  is  unconstitutional  and 
void;  because  no  compensation  ii 
required  to  be  made  to  such  own- 
ers. WaUaee  v.  KarUnowfskt,  118 

12.  Where  an  act  of  the  legislatare, 
authorizing  the  drainage  of  a  swamp, 
provided  that  the  damages  or  com- 
pensation to  be  made  to  the  owners 
of  lands  which  should  be  entered  up- 
on and  taken,  should  be  collectible 
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and  payable  by  assessing  the  same 
Upon  the  several  owners  of  the  land 
drained f  acccording  to  the  number 
of  acres  respectively  owned  by  each ; 
Held,  that  this  was  not  the  just  com- 
pensation contemplated  and  re- 
quired by  the  constitution;  and 
that  consequently  the  act  was  un- 
ronstitiitional  and  void.  HartweU 
V.  Armstrong,  166 

13.  The  general  highway  act,  giving 
to  commissioners  of  highways  the 
power  to  lay  out  new  roads,  so  far 
as  the  same  is  applicable  to  wild  or 
unimproved  lands,  is  unconstitu- 
tional and  void,  because  no  mode  is 
provided  for  compensating  the  own- 
ers for  damages,  or  the  value  of  the 
land.     Gould  v.  Glass,  179 


CORPOBATION. 

The  declarations,  or  acts,  of  a  di- 
rector in  a  corporation,  will  not 
bind,  or  in  any  manner  affect,  the 
cori>oration,  unless  they  are  within 
the  scope  of  his  ordinary  powers,  or 
riomo  special  agency  relative  to  the 
subject  matter.  Soper  v.  7^  Buf- 
falo and  Rochester  Rail  Road  Co. 

10 


COSTS. 

1.  On  appeal  from  an  order,  the  court 
has  discretion  as  to  costs.  Jves  v. 
MiUer,  196 

2.  An  appeal  to  the  court  of  appeals, 
with  security  given,  in  the  sum  of 
S260,  will  not  stay  the  taxation  of 
costs.     Curtis  v.  Leavittj  680 

8*  Where  a  suit  in  chancery  was  com- 
menced previous  to  the  code,  and 
the  final  decree  or  judgment  was 
rendered  in  December,  1853,  after 
the  code  took  effect ;  Held  that  the 
costs  which  accrued  prior  to  July  1, 
1861,  were  to  be  taxed  under  the 
chancery  fee  bill,  and  all  subse- 
quent costs  under  the  code.  it 

4.  The  act  of  April  1, 1854,  .(Laws  of 
1854,  p.  281,)  governs  as  to  the  tax- 
ation of  the  costs  and  expenses  of 
street  improvements  in  the  city  of 
New  York.  Consequently  all  bills 
of  the  corporation  counsel,  for  ser- 


vices rendered,  or  of  proceedings 
pending  previous  to  the  first  day  of 
January,  1855,  are  to  be  taxed  at  the 
rates  allowed  previous  to  the  pas- 
sage of  that  act.  Jn  the  matter  of 
the  Bowery f  6S8 

5.  Where  an  application  for  security, 
or  the  removal  of  an  executor  from  of- 
fice, is  made  4)y  the  executors  of  a 
deceased  co-executor,  the  petition 
should  be  dismissed  by  the  surrogate 
with  costs  to  be  paid  by  the  peti- 
tioners personally.  It  is  erroneous  to 
direct  the  costs  of  the  proceedings  to 
be  paid  out  of  the  estate  of  the  tes- 
tator.    Shook  V.  Shook  f  663 


COUNTER-CLAIM. 

1.  In  an  action  upon  a  prom issoiy  note 
given  by  the  defendant  to  the  plain- 
tiff, the  former  alleged  in  his  an- 
swer that  the  parties  had  been  mem- 
bers of  a  partnership  firm,  which 
was  dissolved  prior  to  the  giving  of 
the  note ;  but  that  the  accounts  of 
the  firm,  as  between  the  parties,  had 
never  been  settled  or  adjusted,  and 
that  the  plaintiff  had  reAised  and 
neglected  to  settle  and  adjust  the 
same;  that  the  firm  was  indebted 
to  the  defendant  in  the  sum  of 
SIOOO,  one  half  of  which  the  plain- 
tiff was  liable  to  pay  to  the  defend- 
ant. The  answer  fhrther  demand- 
ed that  an  account  of  the  partner- 
ship concerns  and  transactions  be 
taken:  and  that  whatever  was 
found  due  to  the  defendant  should 
be  allowed  to  him  as  a  set-off. 
Held,  on  demurrer,  that  whatever 
claim  th^  defendant  might  have 
against  the  firm  was  not  a  counter- 
claim against  the  plaintiff,  or  the 
subject  of  a  set-ofil    Jves  v.  Miller, 

196 

2.  It  seems  there  are  many  cau^  of 
action,  as  the  word  '^  action"  is  defin- 
ed by  the  code,  that  are  no  answer 
to  a  suit,  as  counter-claims.  ib 


COVENANTS. 

1.  The  rule  now  is  not,  that  if  cove- 
nants be  once  established  to  be  in- 
dependent, they  in  all  cases  remain 
so  thrpughont.    Evans  v.  Harris, 

416 
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2.  The  Bubject  of  dependent  and  inde- 
pendent coTenants  and  agreements 
discussed.  %b 

8.  A  covenant  to  sell  real  estate,  and 
convey  the  same  by  a  warranty 
deed,  is  not  satisfied  by  the  delivery 
of  a  deed  containing  the  usual  cove- 
nant of  warranty,  so  as  to  pass  what- 
ever estate  the  grantor  has  in  the 
lands,  if  the  grantor  in  fact  owns 
only  a  portion  of  the  premises.  At- 
kins V.  Bahrettf  639 

4.  The  deed  must  be  an  operative  con- 
veyance, and  pass  to  the  grantee  a 
perfect  and  complete  title  to  tho  lands 
agreed  to  be  conveyed.  ib 


DAMAGES. 
1.  Measure  and  amount  of. 

1.  In  an  action  against  a  rail  road 
company  for  negligence,  in  not  con- 
veying a  quantity  of  butter  to  mar- ' 
ket,  within  a  reasonable  time,  the 
plaintiffs  cannot  recover,  as  dama- 
ges, the  difference  between  the  price 
of  butter  at  the  time  it  should  have 
been  delivered,  and  its  price  at  the 
time  when  the  butter  in  question 
was  in  fact  delivered.  Wtbert  v. 
Tlie  New  York  and  Erie  Bail 
Road  Company,  86 

2.  Where  trees  are  taken  wrongf\illy, 
and  manufactured  into  shingles,  the 
owner  may  recover  of  the  wrongdoer 
the  enhanced  value  of  the  timber  as 
made  into  shingles.  Rice  v.  HoUen- 
beekj  664 

2.  Whetfier  liqmdaied  or  a  penally, 

8.  Whether  a  sum  agreed  to  be  paid 
as  damages  for  the  violation  of  an 
agreement  shall  be  considered  as 
liquidated  damages,  or  only  a  penal- 
ty, depends  upon  the  meaning  and 
intent  of  the  parties,  as  gathered 
from  a  fVill  view  of  the  provisions 
of  the  contract,  the  terms  used  to 
express  such  intent,  and  the  pecul- 
iar circumstances  of  the  subject 
matter  of  the  agreement.  Hosmer 
V.  True,  106 

4.  A  contract  for  the  sale  and  pur- 
chaae  of  land  contained  a  stipolation 


by  which  each  of  the  parties  agreed 
to  pay  to  the  other  the  sum  of  S500, 
as  liquidated  damages,  in  case  of  a 
failure  to  perform  the  agreement 
Held,  that  the  $500  mentioned,  was 
to  be  regarded  as  liquidated  dama- 
ges, and  not  as  a  penalty ;  but  that 
the  parties  only  contemplated  a  to- 
tal failure  to  perform  by  either. 
And  the  purchaser  having  entered 
upon  the  performance,  by  the  pay- 
ment of  a  part  of  the  purchase 
money,  it  was  further  held,  that  his 
failure  to  perform  as  to  the  residue 
was  only  partial,  and  that  he  was 
liable  only  for  the  damages  result- 
ing from  such  partial  failure.  Lamp- 
man  V.  Cochrane,  388 

See  AOREEMENT,  1,  6. 

New  Trial. 
Bepletin. 


DEBTOR  AND  CBEDITOB. 

1.  A  trust  in  an  assignment  executed 
by  a  debtor,  for  the  benefit  of  cred- 
itors, "  to  convert  the  assigned  prop- 
erty into  money,  by  sale,  either  pub- 
lic or  private,  as  soon  as  reasonably 
practicable,  with  due  regard  to  the 
rightf\il  interests  of  the  parties  con- 
cerned," implies  no  authority  to  the 
assignee  to  delay  the  sale  longer 
than  the  ordinary  time  required  for 
the  efficient  performance  of  such  a 
duty,  which  depends  upon  the  pecu- 
liar circumstances  of  each  case,  and 
the  condition  in  which  the  assignor's 
affairs  are  placed ;  and  does  not  ren- 
der the  assignment  void.  BeUows 
V.  Patridge,  176 

2.  Neither  does  a  power  to  compound, 
compromise  and  settle  the  claims 
assigned,  in  the  discretion  of  the 
assignee,  vitiate  the  assignment.  t6 

8.  An  assignment  preferred  two  notes, 
made  by  one  H.,  upon  the  condition 
that  H.  accounted  for  certain  collat- 
erals. If  he  did  not  account  for 
them,  however,  no  portion  of  the 
assigned  property  was  to  be  applied 
on  those  notes  until  all  the  residu- 
ary creditors  were  paid  except  B. 
The  notes  were  then  to  be  paid,  and 
B.'s  claim  was  to  follow.  In  any 
event,  B.  was  to  be  paid  last.  Held, 
that  these  provisions  were  nothing 
more  than  the  exercise  of  the  as- 
signor's undoubted  ri^ht  to  direct 
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preferences,  and  to  prescribe  the  or- 
der in  which  bis  debts  should  be 
paid;  and  did  not  render  the  as- 
signment void.  ib 


DECLABATIONS. 
See  Executors  and  Admiitistra- 

TORS,  4. 

DEDICATION  TO  THE  PUBLIC. 

1.  User  alone  is  sufficient  to  establish 
a  dedication  of  land  to  public  use ; 
but  if  there  be  no  other  evidence  of 
the  fact,  it  must  have  continued  for 
twenty  years.     GotUd  v.  G2as5, 179 

2.  A  dedication,  in  fHct,  of  land  to  the 
public  use,  must  be  the  Aree  and 
voluntary  act  of  the  owner,  with  in- 
tent so  to  dedicate;  otherwise  no 
right  enures  to  the  public.  tb 

8.  That  is  a  question  of  fact,  to  bo  de- 
termined by  the  jury  IVom  the  evi- 
dence, ib 

4u  An  agreement  to  dedicate  land  for 
a  public  road  is  valid,  although, 
when  reduced  to  writing,  it  is  not 
executed  by  the  party  who  is  to  ibr- 
nish  the  consideration.  The  New 
York  and  New  Haven  RM  Road 
Co,  V.  Piiley,  428 


DEED. 

1.  The  defendants  conveyed  to  the 
plaintiffs  certain  lands,  by  a  deed 
containing  a  eoveTiani  for  quiet  en- 
joymeni.  Previous  to  the  sale  a 
part  of  the  lands  had  been  return- 
ed to  the  comptroller,  and  sold  by 
him  for  unpaid  taxes.  On  the  last 
day  for  the  redemption  of  the  lands, 
the  plaintiffs  paid  the  amount  cf 
such  taxes,  and  the  charges,  into 
the  comptroller's  office,  and  redeem- 
ed the  lands  fVom  the  sale.  Heldf 
that  an  action  would  not  lie  to  re- 
cover from  the  defendant  the 
amount  so  paid  ;  the  payment  hav- 
ing been  made  voluntarily,  and 
without  any  request  on  the  part  of 
the  defendant,  and  there  having 
been  no  eviction.  McCoy  v.  Lord,  18 

2.  Where  a  part  of  a  lot  is  excepted  out 
of  A  deedi  tbe  grantee  is  not  eetopped 


from  setting  up  title  afterwards  ac- 
quired, to  the  excepted  piece,  and 
through  a  source  hostile  to  the  title 
of  the  grantor ;  although  the  clause 
containing  the  exception  declares 
such  piece  "  remains  vested  "  in  the 
grantor.  7%e  Champiain  and  St. 
Lawrence  Rail  Road  Co.  v.  Valen- 
tine,  484 

8.  Where  a  deed,  executed  by  the  conn 
mon  council  of  the  city  of  Brooklyn,  ' 
purports  to  be  made  upon  a  sale  of 
the  lands  therein  described,  for  an 
unpaid  tax  or  assessment,  imposed 
under  the  act  to  incorporate  the  city, 
and'  recites  that  all  the  requisites  of 
the  statute  have  been  complied  with, 
and  that  the  power  given  to  the  com- 
mon council  has  been  duly  executed, 
this  will  not  dispense  with  proof,  by 
a  person  claiming  under  such  deed, 
that  the  fkcla  recited  are  true,  ffayi 
V.  Dillon,  644 

4.  Without  proof  of  such  fticts,  they  are 
presumed  not  to  exist;  and  without 
their  existence,  the  conveyance  is  a 
nullity.  ib 

5.  The  recitals  in  the  conveyance  are 
not  evidence  against  the  owner  of 
the  property.  The  (kcts  recited  must 
be  established  by  proof  aliunde,    ib 

6.  B.,  an  aged  lady,  who  was  veiy  ill 
•  and   expected   to  die  of  her  then 

sickness,  caused  two  deeds,  to  her 
daughters,  of  portions  of  her  real 
estate,  to  be  prepared,  and  signed 
and  acknowledged  them,  and  hand- 
ed them  to  T.,  instructing  him  to 
deliver  them  to  the  grantees  respect- 
ively, after  her  death;  adding  at 
the  same  time,  "  If  I  recover  from 
my  present  sickness,  I  intend  to  re- 
tain the  right  to  control  the  property 
myself,  as  long  as  I  live."  She  re- 
covered, and  lived  nearly  five  years. 
Soon  after  her  recovery  she  re- 
ceived back  the  deeds  from  T.,  and 
never  delivered  the  deed  to  A.,  one 
of  the  grantees,  but  the  latter  ob- 
tained possession  of  it  after  the 
grantor's  death.  Hdd,  that  the 
deed  to  A.  was  inoperative,  for  want 
of  a  delivery.    Jaeohe  v.  Alexander, 

24S 

7.  Although  there  must  be  a  delivery 
to  the  grantee,  or  to  some  one  ibr 
his  use  and  benefit,  to  make  a  per- 
fect conveyance  at  law,  yet  where  a 
deed  Gontaina  Btipolatioiis  on  botk 
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■ides,  and  is  executed  by  both  par- 
ties before  subscribing  witnesses, 
and  no  duplicate  is  signed,  no  pre- 
sumption against  its  validity  arises 
fW>m  its  being  in  the  possession  of 
one  of  the  parties.  McLean  v. 
BiUion,  450 

8.  If  the  parties  to  an  instrument  are 
present,  and  the  usual  formalities 
of  execution  talie  place,  and  the 
contract  is,  to  all  appearance,  con- 
summated, without  conditions  or 
qualifications  annexed,  it  may  be  a 
complete  and  valid  deed,  notwith- 
standing it  be  left  in  the  custody  of 
the  grantor;  especially  where  the 
object  of  the  instrument  is  to  make 
some  family  settlement,  or  provis- 
ion for  a  child,  or  other  relative; 
or  the  party  retaining  the  instru- 
ment has  an  interest  in  Iseeping  it, 
inasmuch  as  it  contains  covenants 
in  his  favor.  A 

See  CoYENANTs,  8,  4. 
Fraud,  2. 


E 


EJECTMENT. 

1.  lyectment  will  lie  fbr  land  under 
water,  panted  by  the  a>nimis8ion- 
ers  of  the  land  office  for  the  pur)>ose 
of  erecting  docks  dec,  for  commercial 
purposes.  Tite  Champiain  and  St. 
Lawrence  Rail  Road  Co,  v.  Valen- 
tine, ^  484 

2.  But  ejectment  for  entering  and  un« 
lawHilly  withholding  the  possession 
of  land,  will  not  lie  against  a  per- 
son who  is  not  in  possesnion  him- 
self or  by  his  servant,  thongh  he 
has  given  a  lease  of  it,  and  it  is  oc- 
cupied by  the  lessee.  ib 


EMINENT  DOBiAIN. 

1.  It  is  now  well  settled  that  the  right 
of  eminent  domain  remains  in  the 
government,  or  in  the  aggregate  body 
of  the  people  in  tlieir  sovereign  ca- 
pacity; and  they  have  the  right  to 
resume  the  possession  of  lands  in 
the  manner  directed  by  the  organic 
and  the  statute  law  of  the  state,  when- 
ever the  public  interest  requires  it. 
itartwtU  ▼.  Af7tutro»q,  166 


2.  And  it  is  fbr  the  legislature  to 
Judge  of  the  degree  of  necessity 
which  exists  for  the  exerdse  of  the 
right  of  eminent  domain.  %b 

3.  To  authorize  tho  exercise  of  this 
right,  it  is  not  requisite  that  the  use 
and  benefit  to  bo  derived  shall  be 
universal,  nor,  in  the  largest  sense, 
even  general.  Though  confined  to  a 
particular  district,  it  may  etill  he  pub- 
lic. f& 

4.  And  though  some  parties  are  more 
benifited  Uian  others,  this  forms  no 
objection  to  the  use,  if  tlie  public 
interest  and  convenience  are  thereby 
subserved.  A 

6.  An  act  authorizing  commissioners  to 
enter  upon  and  appropriate  the  lands 
of  individuals,  for  the  purpose  of 
lining  a  swamp,  is  a  lawAiI  exer- 
cise of  the  right  of  eminent  domain, 
and  the  taking  of  such  lands,  so  far 
as  necessary,  is  a  lawful  taking  of 
the  same  for  a  public  use.  ib 

6.  But  there  is  an  important  condition 
connected  with  the  exercise  of  the 
power  of  taking  private  property  fbr 
public  use,  by  the  government,  viz. 
the  necessity  of  providing  a  Just 
compensation  to  the  owner.  t6 

7.  This  condiUon  is  fVindamental  and 
imperative,  and  can  only  be  satisfied 
by  making  such  provision  as  shall  be 
in  truth  just,  or,  in  other  words,  ad- 
equate and  compensatory.  ib 

See  Constitutional  Law. 


EVIDENCE. 

1.  The  defendants  advertised  that  they 
would  receive  proposals  until  a  speci- 
fied day,  fbr  clearing,  grubbing,  grad- 
ding  and  fencing  the  lino  of  direct 
rail  road  between  Batavia  and  Buffii- 
lo.  The  plaintiff  and  H.  sulmiitted 
proposals  for  doing  the  work,  and 
entering  into  a  written  contract.  On 
a  subsequent  day  the  directors  of 
the  defendants  had  a  meeting,  at 
which,  fbr  want  of  time  to  examine 
the  various  proposals  which  had  been 
made,  a  resolution  was  passed,  that 
such  proposals  be  referred  to  the 
executive  committee  and  superinten- 
dent, to  ckwe  a  ooatnuA  with  aiich 


686 


INDEX. 


of  the  porsoDS  making  the  proposals 
and  upon  such  ternvs,  as  they  aliould 
consider  most  advantageous  to  the 
interests  of  the  company.  It  did  not 
appear  that  the  committee  ever  met 
or  acted  upon  the  matter  thus  re- 
ferred to  them.  Held  that  these  facts 
were  not  sufficient  to  prove  that  the 
plaintiff's  proposition  was  accepted, 
or  that  a  contract  was  entered  into 
between  the  parties  for  the  doing  of 
the  work ;  and  that  the  declarations 
of  individual  directors  of  the  de- 
fendants, made  immediately  after 
the  close  of  the  meeting  at  which 
the  propasitions  were  submitted,  to 
the  effect  that  the  proposals  of  the 
plaintiff  and  H.  were  accepted, 
were  not  competent  evidence  to  es- 
tablish that  fact.  Soper  v.  The  Buf- 
falo and  Rochester  Rail  Road  Co. 

310 

2.  Parol  evidence  is  admissible,  to  show 
the  purpose  for  which  a  policy  of 
insurance  was  assigned.  AUen  v. 
The  Hudson  Rxver  Mutual  Ins.  Co. 

442 


EXCISE  LAW. 

1.  Where,  in  an  action  to  recover  penal- 
ties for  violations  of  the  excise  law, 
the  plaintiff  proves,  by  competent 
testimony,  one  clear  violation  of  the 
statute,  and  recovers  for  one  penalty 
of  $26,  the  judgment  will  not  be 
vitiated  by  the  court  receiving  in  evi- 
dence the  declarations  of  a  third  per- 
son in  respect  to  a  different  violation 
of  the  statute,  by  the  defendantu 
Andrews  v.  Harrington^  848 

2.  In  an  action  of  that  nature,  brought 
by  overseers  of  the  poor,  the  plain- 
tiffs cannot  recover  unless  it  is  shown 
that  the  defendant  sold  liquor  in  vio- 
lation of  the  statute,  in  the  town  of 
which  they  are  officera.  ib 

8.  Yet  where  it  appeared  that  the  jus- 
tice before  whom  the  action  was 
brought,  resided  in  a  particular  town, 
and  that  the  plaintiffs  praseouted  as 
overseers  of  the  poor  of  that  town, 
and  no  question  or  objection  was 
raised  before  the  justice,  as  to  the 
place  where  the  liquors  were  sold,  it 
was  held  that  it  was  fairly  inferable 
that  it  was  assumed,  upon  the  trial, 
that  the  Belling  occured  in  that  town, 


and  that  the  cauae  was  tried  upon 
that  assumption.  %b 


EXECUTION. 

1.  What  property  may  be  seized 
upon. 

1.  Where  a  comrtable,  by  virtue  of  pri<« 
executions,  levies  upon  property 
sufficient  to  satisfy  the  same,  and  a 
deputy  sheriff  levies  upon  the  same 
property,  under  subsequent  execu- 
tions issued  against  the  owner,  and 
sells  the  same,  for  enough  to  satisfy 
the  prior  executions,  he  is  liable  to 
the  constable  for  the  amount  of  those 
executions,  and  this  without  proof  of 
any  promise  to  pay.    Betts  v.  Hoyt, 

412 

2.  The  law  will  infer  a  promise,  in  such 
a  case.  It  is  only  necessar>'  for  the 
constable  to  establish  his  special  title 
to  the  property  by  virtue  of  his  prior 
levy,  and  then  to  show  that  the  dep- 
uty sheriff  has,  by  virtue  of  a  junior 
execution,  taken  the  property  and 
sold  it,  to  entitle  him  to  recover,  as 
upon  a  promise  to  pay  the  amount 
of  his  interest  in  the  property.        ib 

3.  The  money  received  by  the  deputy 
sheriff  upon  the  sale  of  the  property 
under  the  junior  execution,  and  which 
he  liolds  for  the  purpose  of  satisfying 
the  constable's  lien  upon  such  prop- 
erty, is  not  liable  in  his  hands,  to  an 
execution  against  the  plaintiff  in  the 
judgments ;  and  he  will  not  be  justi- 
fied in  levying  upon  the  same  to 
satisfy  such  execution.  ib 

2.  Proceedings  supplementary  1o. 

4.  The  section  of  the  code,  relative  to 
proceedings  supplementary  to  execu- 
tion, were  intended  to  be  complete, 
and  to  afford  a  judgment  creditor 
instituting  proceedings  under  them 
the  full  benefit,  and  to  put  him  in 
possession  of  all  the  rights,  which 
the  chapter  embracing  Uiem  recog- 
nizes, creates  or  regulates.  Henoe 
an  action  to  recover  a  debt  due  to  the 
judgment  debtor,  ttom  a  third  person, 
or  to  reach  property  in  his  possession 
alleged  to  belong  to  the  judgment 
debtor,  can  only  be  brought  by  the 
receiver  appointed  under  those  pro- 
viaioDB  of  the  code.    It  cannot  be 
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instituted  by  the  jad^ient  creditor 
himself..     Edmonston  v.  McLoud, 

366 


Executors  and  administra- 
tors. 

1.  On  the  appointment  of  an  adminis- 
trator the  personal  property  of  the 
intestate  vests  in  him,  by  relation, 
from  the  death  of  the  intestate. 
Rockwell  v.  Saunders  J  478 

2.  An  administrator  may  bring  trespass, 
for  unlawfully  taking  goods  of  the 
intestate  after  his  death  and  before 
administration  granted.  He  may 
also  maintain  an  action  for  a  trespass 
committed  on  the  real  estate,  or  for 
taking  and  canning  away  the  goods, 
of  the  intestate  in  his  lifetime.        tb 

8.  A  person  named  as  executor,  in  a  will, 
but  who  has  not  taken  upon  himself 
the  execution  of  the  will,  and  to 
whom  letters  testamentarj'  have  not 
been  issued,  may  maintain  an  action 
against  his  co-executor,  to  establish 
his  right  to  securities  for  the  payment 
of  money  formerly  owned  by  the  tes- 
tator, but  alleged  to  have  been  as- 
signed and  given  by  him  to  the  plain- 
tiff; and  to  compel  the  delivery 
thereof  to  the  plaintiff.  Hunter  v. 
Huntery  631 

4.  In  such  an  action,  the  declarations  of 
the  testator  that  he  intended  to  give, 
and  had  given,  the  securities  to  the 
plaintiff,  are  admissible  in  evidence. 

ib 

6.  A  surviving  executor  and  trustee  has 
a  right  to  the  exclusive  possession 
of  the  property  of  the  estate.  If  he 
is  insolvent,  or  his  circumstances  are 
otherwise  such  as  to  render  it  inse- 
cure, the  remedy  and  relief  are  to  be 
obtained  by  the  cestui  que  trust,  or 
some  person  interested  in  the  estate  of 
the  deceased.     Shook  v.  i^iook,   653 

6.  The  application  fbr  security,  or  re- 
moval of  the  executor  from  crffice, 
cannot  be  made  by  the  executors  of 
a  deceased  co-executor.  ib 


EXPRESS  COMPANIES. 

1.  Individuals  engaged  in  the  express 
business,  viz.  in  forwarding  goods  and 
packages  from  place  to  place  for  hire, 


in  vessels  and  conveyances  owned  by 
others,  are  not  common  carriers,  and 
are  not  liable  as  such.  Hersjidd  v. 
Adams,  677 

1.  They  are  bailees  for  hire,  to  receive 
goods  and  forward  them  from  place 
to  place  by  the  ordinary  and  approved 
means  of  conveyance,  and  have  a 
legal  right  to  define  the  extent  of 
their  liability.  ib 

\.  The  plaintiffs  delivei'ed  to  the  defend- 
ants, at  New  York,  two  trunks  con- 
taining clothing,  to  be  forwarded  by 
them  to  13.  at  San  Fi-ancisco.  The 
defendants  were  engaged  in  tlie  ex- 
press busuiess,  but  owned  no  vessels 
or  boats  themselves.  They  transpoit- 
ed  their  goods  upon  vessels  and 
conveyances  owned  by  otbere.  By 
the  contract  the  defendants  were  not 
to  be  liable  for  any  loss  or  damage 
arising  from  damages  of  the  ocean 
or  river  navigation,  leakage,  fire,  or 
from  any  cause  whatever,  excepting 
the  fraud  or  gross  negligence  of  the 
defendants,  their  agents  or  servants. 
The  goods  being  damaged  by  the 
sinking  of  a  flat  boat,  on  the  Cha^ 
gres  river,  the  master  of  the  boat  re- 
shipped  them  to  Chagres ;  at  which 
place,  surveyors  having  examined 
the  trunks,  considered  their  con- 
tents as  damaged  and  unmerchant- 
able, and  signed  a  certificate  to 
that  effect,  advising  that  they  should 
be  sold.  They  were  aooordingly  sold, 
at  public  auction,  fbr  $350,  which 
sum  was  remitted  to,  and  received  by, 
the  defendants.  jElip^,  I.  That  upto 
the  time  when  the  trunks  were  re- 
covered from  the  sunken  flat-boat 
tliere  had  been  no  fraud,  or  gross 
negligence,  by  the  defendants  or  their 
agent,  and  that  they  were  not  liable 
for  any  damages  that  had  occurred 
previous  to  that  time.  2«.  That  the 
defendants  were  not  guilt>'  of  gross 
negligence  in  not  delivering  the 
trunks  and  tlieir  contents,  in  their 
damaged  condition,  to  B.  at  San 
Francisco;  the  captain  of  the  flat- 
boat  being,  at  the  time,  in  the  pos- 
session of  the  goods,  and  having  the 
right,  by  reason  of  his  liability  to  the 
plaintiffs  as  a  common  carrier,  to 
control  them.  8.  That  the  extent  of 
the  defendants'  liability  was  the  sum 
for  which  the  trunks  and  goods  Were 
sold  at  Chagres,  and  the  amount  of 
freight  in  advance,  with  interest,    ib 

See  Carriers,  8,  4. 
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FIXTURES. 

1.  Where  a  mortgagor ,  subsequent  to 
the  exccation  of  the  mortgage, 
puts  machinery  and  other  flxtores 
into  a  mill,  upon  the  mortgaged 
premises,' the  purchaser  of  the  prem- 
ises, at  a  foreclosure  sale,  will  ac- 
quire title  to  the  fixtures,  as  being 
a  part  of  the  real  estate.  Gardner 
V.  Pinley,  817 

2.  By  the  severance  of  machinery  and 
other  fixtures  from  a  mill,  the  same 
becomes  personal  property,  and  the 
owners  may  recover  damages  for 
the  wrongful  detention  thereof,    xb 

See  Mortgage:,  2,  8. 


FRAUD. 

1.  Fraud,  in  the  sense  of  a  court  of 
equity,  properly  includes  all  acts, 
omissions  and  concealments,  which 
involve  ji  breach  of  legal  or  equi- 
table  duty,    trust    or    confidence, 

.  justly  reposed,  and  are  injurious  to 
another,  or  by  which  an  undue  and 
unconscientious  advantage  is  taken 
of  another.    Chile  v  Gale,  249 

2.  The  plaintiff  was  indebted  to  one 
8.  in  the  sum  of  $800,  upon  a  judg- 
ment, and  owned  forty  acres  of 
land,  worth  SIOOO.  Being  about  to 
depart  for  California,  and  for  the 
purpose  of  providing  the  means  to 
pay  the  judgment,  he  executed  a 
IK)wer  of  attorney  to  P.,  authorizing 
him  to  sign  and  execute  a  deed  of 
all  or  any  of  his  real  estate,  and  to 
sell  aud  dispose  of  the  same  abso- 
lutely in  fee  simple,  &c.  Subse- 
quently P.  and  G.,  the  latter  having 
full  notice  of  the  facts  and  circum- 
stances, conspired  and  combined 
together,  and  as  the  result,  P.  as 
the  attorney  of  the  plaintiff,  con- 
veyed the  40  acres  to  G. ;  the  deed 
expressing  a  consideration  of  $800, 
and  G.  agreeing  to  reconvey  to  P. 
one  half  of  the  land.  No  consider- 
ation was  in  fact  paid,  or  intended 
to  be  paid.  G.  subsequently  re- 
fused to  convey  half  the  land  to  P. 
but  sold  and  conveyed  the  whole 
40  acres  to  H.  for  S400.  The  latter 
had  notice  of  the  facts.  At  the 
time  he  took  the  deed  he  paid  a 


portion  of  the  coDsideration.  Hdd, 
that  the  transactions  between  P. 
and  G.  and  between  G.  and  H.  were 
fraudulent  and  void,  as  against  the 
plaintiff,  and  the  deeds  were  order- 
ed to  be  can<;eled.  tb 


FRAUDULENT  CONVEYANCES. 

A  conveyance  of  personal  property^ 
the  consideration  of  which  is  the 
Aiture  support  of  the  grantor,  and 
bis  wife  and  children,  is  within  the 
section  of  the  revised  statutes  rela- 
tive to  transfers  of  personal  prop- 
erty in  trust  for  the  use  of  the 
^antor,  (2  /?.  5.  136,  ^1,)  and  is 
therefore  void  against  the  subse- 
quent creditors  of  the  grantor. 
McLean  v.  Button,  450 


G 


GIFT. 

1.  A  mere  promise,  or  declaration  of  an 
intention,  to  give,  however  clear  and 
positive,  is  not  enough  to  constitute 
a  valid  gift  inter  vivos.  The  inten- 
tion must  be  consummated,  and  car- 
ried into  effect,  by  those  acts  which 
the  law  requires  to  divest  the  donor, 
and  invest  the  donee  with  the  right 
of  property.  Hunter  y.  Hunter,  631 

2.  A  delivery  to  the  donee,  in  person, 
is  not  necessary.  A  delivery  of  the 
thing  granted,  to  another  jjerson,  for 
the  use  of  the  donee,  is  sufficient.  %b 

3.  And  the  donee's  subsequent  demand 
of  the  property  given,  and  his  effort 
to  obtain  possession  thereof,  after  the 
same  has  come  to  Xhe  hands  of  the  do- 
nor's executor,  is  evidence  of  hia  ac- 
ceptance of  the  gift  ib 

4.  In  April,  1862,  H.  drew  up  with  hia 
own  hand  and  executed,  two  deeds  of 
assignment,  to  J.  H.  jun.,  one  being 
of  a  land  contract  and  the  other  of  a 
bond  and  mortgage,  which  assign- 
ments were  witnes^sd  by  M.  and  thai 
laid  away  by  him,  among  his  papers. 
In  August  following  H.,  in  the  pres- 
ence of  Mrs  H.  and  M.,  but  hi  tLo 
absence  of  J.  H.  jun.,  produced  oei^ 
tain  papei-s,  saying  that  he  had  been 
collecting  together  J. 's  income;  that 
one  of  the  awtigprnftnta  was  imperftc(» 
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specifying  the  defbct.  He  desired 
Mrs.  H.  to  draw  a  new  as8i<$nment, 
which  she  did.  He  then  executed  it, 
M.  and  Mrs.  H.  signing  it  as  subscrib- 
ing witnesses.  Mrs.  H.  also  witnessed 
the  execution  of  another  assignmeiit, 
which  had  previously  been  subscribed 
by  M.  as  a  witness.  He  then  placed 
the  papers  in  a  wrapper,  in  the  inside 
of  which  he  had  previously  writttni 
"  Bonds  assigned,  and  to  be  assigned 
to  J.  H.  jun."  Then  followed  a  list 
of  the  bonds  and  mortgages.  On  the 
ontside  of  the  wrapper  he  wrote  as 
follows :  "22  Aug.. '52.  Memorandum 
of  bonds  and  mortgages  assigned  to 
my  grandson  [J.  H.  jun.]  and  con- 
tracts for  his  use.  J.  H."  He  show- 
ed the  indorsements  to  M.,  saying 
that  he  wanted  her  to  recollect  par- 
ticularly what  was  going  on.  He 
then  delivered  the  papers  into  the 
hands  of  Mrs.  H.,  saying  "  These  are 
J.'s  papers.  Put  them  away  for  J. 
There  is  no  doubt,  now,,  that  they  are 
his."  Mrs.  H.  took  the  papers,  and 
put  them  by  themselves  in  a  fhmily 
safe  where  J,  H.  jun.,  the  donor,  and 
the  defendant,  each  had  papers.  After 
the  death  of  H.  the  papers  were 
found  by  the  defendant,  in  the  same 
place  where  Mrs.  H.  had  placed 
them,  and  enclosed  in  the  same  wrap- 
per. Held  that  this  transaction  had 
all  the  essential  requisites  of  a  valid 
gift  inter  vivos^  and  that  the  prop- 
erty in  the  securities  passed  to  J.  H. 
jun.  ib 


GRANT. 

1.  A  grant  of  land  under  water,  oppo- 
site and  a^aoent  to  the  land  of  an- 
other, made  by  the  commissioners 
of  the  land  office,  is  void.  The 
Champiain  and  St.  Lawrence  Rail 
Road  Co.  T.  Valentine,  484 

2.  The  king  of  England  was  originally 
the  proprietor  of  the  soil  under 
navigable  waters.  His  title  extend- 
ed to  the  province  of  New  York ; 
and  he  had  power  to  grant  such 
title  to  a  subject.  The  People  v. 
Schermerhomt  641 

8.  That  power  was  delegated  to  the 
colonial  governor,  as  the  immediate 
representative  of  his  sovereign.    %b 

4.  Accordingly  hM  that  the  patent 
fVom  Qovemor  Doogan  to  the  in- 
Vol.  XIX.  87 


habitants  of  the  town  of  Bnshwick, 
dated  January,  1687,  and  the  prior 
grants  which  it  recited  and  confirm- 
ed, vested  in  the  town  of  Bushwick, 
as  a  corporation,  the  title  to  the 
land  under  water  in  Bushwick  creek ; 
and  that  a  subsequent  grant  of  the 
lands  thus  covered  with  water,  from 
the  commissioners  of  the  land  office 
to  the  defendants,  was  void.  %b 

6.  The  acts  of  the  legislature,  authoris- 
ing the  grants  of  land  under  navi- 
gable waters  in  and  around  Long. 
Island,  refer  only  to  public  property. 
They  were  not  designed  to  confbr, 
nor  could  they  confer,  the  power  to 
grant  the  kmds  of  individuals  or  cor- 
porations to  others,  and  particularly 
without  compensation.  d 

6.  A  conveyance  of  lands  by  the  sove- 
reign authority  invests  the  gi-antees 
with  the  requisite  power  to  take  and 
hold  them.  '    i6 

7.  If  the  grant  is  to  a  body  of  men,  nn- 
der  a  general  description,  it  creates 
at  least  a  q'uasi  corporation.  ih 

8.  By  the  act  of  April  10, 1860,  relative 
to  grants  of  land  under  water,  which 
prohibits  a  grant  to  any  person  other 
than  the  proprietor  of  the  ac^aoent 
laud,  and  declares  that  any  such  grant 
made  to  any  other*  person  shall  be 
void,  the  legislature  evidently  intend- 
ed to  restrict  the  grant  to  the  owners 
of  the  land  bordering  upon,  or  ad- 
joining, the  waters  covering  the  sub- 
ject of  the  proposed  grant  ib 

9.  The  pablicadon  of  the  notice  of  an 
application  for  a  grant  of  land  under 
wator,  required  by  statute,  is  abso- 
lutely necessary  to  confer  jurisdiction 
of  any  particular  case  upon  the  com- 
missioners of  the  land  ofl|De;  axMl 
without  it,  any  grant  made  by  them 
is  void.  %b 


H 

HIOHWATB. 

1.  The  general  highway  act,  giving  to 
commissioners  of  highways  the  pow- 
er to  lay  out  roads  throughout  wild 
or  unimproved  lands,  without  the 
consent  of  the  owners  of  the  lands 
taken,  is  unconstitutional  and  void ; 
because  no  mode  is  provided  for 


690 


rsimx. 


compensating  the  owners.  WalUue 
▼.  karlmoiaefskif  118;  Gauld  v. 
CfUue,  179 

2.  An  action  to  recover  treble  dam- 
ages, by  way  of  forfeiture,  for  a 
willful  obstruction  to  a  highway  in 
the  county  of  Queens,  is  properly 
brought  by  the  commissioners  of 
highways,  under  the  103d  and  104th 
sections  of  the  act  to  regulate  high- 
ways in  the  counties  of  Suffolk, 
Queens  and  Kings,  passed  February 
22,  1880.     Fowler  v.  Matt,         204 

3.  Such  action  should  not  be  brought 
by  the  overseer  of  the  district,  un- 
der the  8dd  section  of  the  act      ib 

4.  To  authorize  an  action  of  that  na- 
ture, it  is  not  necessary  that  the  ob- 
struction should  have  been  upon  a 
recorded  highway.  It  is  suflScient 
that  a  road  has  been  used  as  a  pub- 
lic highway  for  twenty  years  or 
more  prior  to  the  21st  day  of  March, 
1797,  and  has  been  used  and  work- 
ed as  such  for  the  last  six  years.  tZ> 

6.  And  although  it  be  not  satisfactori- 
ly proved  that  an  ancient  road  has 
been  worked  within  the  last  siz 
years,  yet  if  it  has  been  in  constant 
use  during  that  time,  that  is  all  that 
is  necessary,  to  continue  its  previ- 
ously acquired  public  character.  %b 

6.  Where  a  certificate  of  commission- 
ers of  highways  states  that  they 
have  laid  out,  and  do  lay  out,  a 
highway,  this  will  be  held  to  import 
that  the  road  was  laid  out  at  the 
date  of  the  certificate,  within  the 
meaning  of  the  act,  although  Mt  is 
also  stated  that  the  highway  is  np- 
on  a  line  "  according  to  public  usage 
for  twfnty  years  previous  to  1797 ;" 
there  being  nothing  in  the  act  to 
prevent  the  laying  out  of  a  road 
upon  the  site  of  an  old  one.  ib 

7.  It  need  not  appear  affirmatively  from 
such  cerflcate,  that  the  owner  of 
land  has  assented  that  the  road  shall 
be  laid  out  through  it,  or  that  he  has 
received  any  compensation  for  his 
property  thus  taken  for  the  use  of 
the  public.  ib 

8.  Nor  is  it  necessaiy  that  the  owner's 
consent,  if  given,  should  be  in  wri- 
ting. It  may  be  verbal,  and  may 
be  proved  by  oral  testimony.       t6 


9.  Where  a  certificate  of  commission- 
ers of  highways  designates  the  land 
laid  out,  as  and  for  a  public  high- 
way and  landing,  without  in  terms 
appropriating  it  as  a  place  of  de- 
posit, it  will  be  construed  as  speci- 
fying a  purpose,  so  far  as  relates  to 
the  landing,  to  which,  with  others, 
it  may  be  lawfully  directed.  The 
terms  will  be  applied  to  the  legiti- 
mate province  of  a  highway,  and 
no  ftirther.  ib 

10.  If  the  privilege  of  a  public  land- 
ing, in  any  sense  of  the  term,  cannot 
be  legally  conferred,  under  the  stat- 
ute, the  act  of  the  commissioners 
can  be  sustained  to  the  extent  of  the 
laying  out  the  land  as  a.  public  high- 
way. The  addition  of  a  public  landr 
ing  is  simply  void,  and  will  not  be 
fatal  to  the  entire  proceeding;  on 
the  maxim  that  utile  per  inuiUe  non 
vitiaiwr.  ib 

11.  Where  a  highway  extends  to  the 
edge  of  the  water  there  is  not  any 
exclusive  right  of  landing,  per  se, 
in  the  rifMirian  owner,  and  there  is 
a  right  of  passing  over  his  land,  to 
its  entire  extent,  in  the  public.     %( 

12.  Although  highways  are  not  de- 
signed to  be,  and  cannot  be  appro- 
priately used  as,  places  of  deposit, 
except  for  temporary  and  necessary 
purposes,  nor  appropriately  incum- 
bered by  vessels  or  boats,  yet  it 
seems  that  they  are  fVee  for  the  pas- 
sage of  all,  whether  fh>m  the  land 
or  the  sea.  ib 

18.  The  privilege  may  oe  restricted, 
however,  when  it  would  interfbre 
with  the  fhincbise  of  a  foriy  or  a 
wharf.  i5 

14.  Referees  appointed  by  a  county 
judge,  under  section  8  of  ch.  446 
of  the  laws  of  1847,  to  bear  and 
determine  an  appeal  brought  under 
that  section,  from  the  determination 
of  commissioners  of  highways,  in  a 
proceeding  to  lay  out  a  highway, 
have  power,  on  the  hearing  of  such 
appeal,  to  reverse  the  decision  of 
the  commissioners  in  part,  and  to 
affirm  it  as  to  the  residue.  Th^ 
Peopie,  exrel   Walker,  ▼.  Baker, 

240 

16.  Where  commissioners  of  highways 
serve  an  order  upon  a  pezaoui  di- 
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rectioi;  him  to  remove  a  fence, 
which  it  is  claimed  is  an  oncrpach- 
ment  on  the  highway,  and  such 
person  denies  the  encroachment, 
his  denial — in  order  to  arrest  the 
farther  action  of  the  commissioners 
until  a  jury  has  been  summoned 
and  the  other  proceedings  taken  as 
required  by  law — must  be  in  itrit- 
ing.    Lane  v.  Cory,  637 

See  Commissioners  of  Hiohwats. 
Dedication  to  tr£  Public,  4. 


HOMESTEAD  EXEMPTION. 

1.  The  exemption  of  real  estate  from 
sale  upon  execution,  created  by 
filing  a  notice  under  the  "  Home- 
stead exemption"  act,  is  not  an 
incumbrance^  cUUmy  or  lien  on  the 
premises.    Robvaeon  ▼.  Wiley ^  167 

2.  Accordingly,  where  a  party,  on  ap- 
plying for  credit,  represented,  in 
substance,  that  there  was  no  incum- 
brance, claim,  or  lien  on  his  prop- 
erty, except  a  mortgage  of  fVom 
S300  to  $400,  although  he  had  in 
fkct  previously  filed  a  notice  in  the 
clerk's  office  claiming  to  hold  the 
premises  as  a  homestead,  under  the 
act  of  April  10,  1860,  exempting 
homesteads  fVom  sale  under  execu- 
tion, Heldy  that  he  was  not  thereby 
eetopped  ftom  insisting  upon  the 
exemption  of  the  premises  from  sale 
under  a  judgment  recovered  for  the 
debt  contracted  upon  the  faith  of 
such  representations.  %b 


HUSBAND  AND  WIFE. 

1.  The  presumption  of  coercion,  which 
the  law  raises  where  a  criminal  act 
is  committed  by  a  married  woman 
in  the  presence  of  her  husband,  is 
only  prima  fade^  and  like  other 
presumptions,  may  be  repelled. 
Wagen€t  v.  BiXLy  881 

2.  Where  the  evidence,  in  an  action 
against  husband  and  wife  for  an 
assault  and  battery,  shows  clearly 
that  the  wife  was  the  principal  and 
only  offender,  the  case  should  at 
least  be  submitted  to  the  Jury.     «& 

3.  In  such  a  case  it  is  competent  to 
convict  the  husband,  and  acquit  the 


vnfe  if  she  is  exempt  iVom  liability 
by  reason  of  the  coercion  of  her 
husband,  or  for  any  other  cause. 
It  is  therefore  erroneous  to  nonsuit 
the  plaintifi*,  as  to  both  defendants, 
on  account  of  the  exemption  of  the 
wife.  t6 


INJUNCTION. 

1.  The  court  will  not  be  justified  in 
interfering  by  the  summary  process 
of  injunction  to  restrain  the  proceed- 
ings of  commissioners  appointed  by 
an  act  of  the  legislature,  for  drain- 
ing swamp  lands,  even  though  the 
commissioners  err  in  judgment,  in 
respect  to  the  manner  of  performing 
their  duties.  BartweU  v.  Arm- 
strong, 166 

2.  Unless  the  commissioners  are  vio- 
lating the  plain  and  manifest  intent 
and  object  of  the  statute,  or  are 
proceeding  in  bad  fiiith,  the  court 
will  not  interpose  its  authority,  to 
suspend  the  work.  %b 

8.  It  is  not  every  case  even  of  a  clear 
violation  of  the  plaintiff's  rights, 
that  entitles  him  to  an  ii\junction  to 
.  restrain  such  violation.  He  must 
first  show  clearly  that  the  act  itself 
is  illegal.  Bruce  v.  T%e  DeUbware 
and  Hudson  Canal  Co,  871 

4.  If  an  act  is  authorized  by  law,  the 
remedy  of  a  party  injured'  is  by  an 
action  for  damages,  or  such  other 
proceedings  as  may  be  prescribed  by 
statute  for  the  ascertainment  and 
payment  of  the  damages.  %b 

6.  To  authorize  a  temporary  injunction, 
it  must  appear  from  the  complaint 
that  the  act  sought  to  be  restrained 
is  unlawful,  and  that,  to  allow  such 
act  to  be  committed  or  continued 
during  the  litigation,  would  produce 
injury  to  the  plaintiff.  ib 

6.  The  provisions  of  the  219th  section 
of  the  code  are  permissive,  not  im- 
perative, ib 

7.  A  temporary  injunction  should  not 
be  allowed  in  every  case  in  which  a 
plaintiff  brings  himself  within  the 
letter  of  that  section.  ib 
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8.  Some  regard  shonid  be  bad  to  tbe 
nature  and  extent  of  tbe  injury 
whfcb  tbe  plaintiff  would  suffer  if 
tbe  injunction  should  be  withheld, 
and  also  to  the  consequences  to  the 
defendant  if  it  be  granted.  %b 

9.  An  owner  of  ground  adjacent  to  tbe 
land  of  another  has  no  right  to  re- 
move tbe  earth,  for  the  purpose  of 
making  brick,  and  thus  withdraw 
the  natural  support  of  his  neigh- 
bor's soil  and  cause  tbe  same  to  sink. 
Farrand  y.  Marshall,  880 

10.  The  right  to  lateral  support  must 
be  regaitled  as  an  incident  to  the 
lan^.  It  is  a  right  of  property  ne- 
necessarily  and  naturally  attached 
to  tbe  soil.  ib 

11.  Thus,  where  tbe  plaintiff  and  de- 
fendant were  the  owners  of  adjoin- 
ing lots,  in  a  village,  and  the  defend- 
ant excavated  his  lot,  lying  below 
tbe  plaintiff's,  perpendicularly,  to  a 
depth  of  60  feet,  and  removed  the 
clay  and  dirt,  for  the  purpose  of 
making  brick,  thereby  endangering 
the  plaintiff's  soil  and  fences,  he 
was  restrained,  by  injunction,  from 
excavating  or  removing  any  soil 
flx>m  land  adjoining  the  plaintiff's 
premises  which  should  cause  the 
plaintiff's  land,  by  reason  of  the 
withdrawal  of  its  lateral  support, 
to  fall  away  or  subside.  ib 

12.  Tbe  doctrine  of  granting  relief, 
under  such  circumstances,  is  con- 
fined to  those  cases  in  which  the 
plaintiff  has  not,  by  building  or 
otherwise,  increased  the  lateral 
pressure  upon  the  adjoining  soil. 
If  be  has  himself  erected  buildings 
upon  the  margin  of  his  own  land, 
be  is  regarded  as  himself  at  fliult, 
and  therefore  not  entitled  to  recov- 
er, ib 

See  Agreement,  8,  22. 


INSURANCE. 

1.  Where  an  insurance  company,  after 
tbe  policy  had  become  forfeited  by  a 
violation  of  one  of  the  conditions  there- 
of, makes  an  assessment  upon  the  pre- 
mium note  of  the  assured,  and  collects 
and  receives  the  amount,  with  AiU 
knowledge  of  such  forfeiture,  this 
amounts  to  a  waiver  of  the  forfeiture, 
•ad  to  an  admiftioQ  that  tbe  contract 


of  insurance  is  still  in  existence. 
Viall  V.  TTie  Gmesu  Mutual  Jn§. 
Co.  440 

2.  It  was  not  tlie  intention  of  tbe  legis- 
lature, by  the  16th  section  of  tbe  act 
of  April  10,  1849,  providing  for  tbe 
incorporation  of  insurance  compa^ 
nies,  which  authorizes  suits  to  be 
'  brought  against  such  companies,  by 
any  member  or  stockholder,  for  losses, 
if  payment  is  withheld  more  than 
two  months  after  such  losses  '*  shall 
have  become  due"  to  extend  the 
credit  to  which  the  insurers  are  en- 
titled, for  the  period  of  two  months 
beyond  that  for  which  they  have  stipu- 
lated by  the  terms  of  the  contract. 
AUen  V.  The  Hudson  River  Mutual 
Ins.  Co.  442 

8.  A  loss  becomes  due  when  tbe  prop- 
erty insured  is  destroyed,  or  at  flu-- 
thest,  when  the  requisite  proofs  of 
loss  are  ibmisbed.  It  is  then  a  debt, 
debitum  in^prasentif  solvendum  in 
fvturo.  ib 

4.  And  were  it  not  for  tbe  statute,  or  a 
provision  in  the  policy  fixing  a  later 
period  as  the  time  of  payment,  a  suit 
might  be  conomenced  at  once.         ib 

5.  Tbe  only  effect  of  the  provision  in 
the  statute  is  to  fix  the  time  within 
which  a  loss  shall  be  payable,  when 
the  parties  have  omitted  to  do  so  by 
the  terms  of  their  contract.  A 

6.  By  a  condition  annexed  to  a  policy 
of  insurance  it  was  declared  that  in 
case  an  incumbrance  should  fUl  or 
be  executed  upon  the  insured  profH 
erty,  suf9cient  to  reduce  the  real  in- 
terest of  the  insured  in  the  same  to 
a  sum  only  equal  to,  or  below,  the 
amount  insured,  without  the  consent 
of  the  insurers,  then  and  in  that  case 
the  policy  should  be  void.  Hdd, 
that  a  mortgage  executed  to  tbe 
plaintiff  to  secure  them  against  their 
liability  as  accommodation  indoners 
of  the  insured,  was  not  a  violation  of 
this  condition,  and  did  not  avoid  tbe 
policy.  ib 

7.  After  a  policy  of  insurance  has  been 
assigned  with  the  knowledge  and  as- 
sent of  the  insurers,  it  is  no  longer 
in  the  power  of  the  assignor  to  do 
any  thing  to  impair  its  validity  in 
the  han£  of  the  assignee.  ib 

8.  Thus  where  a  policy  provides  tbafc 
hi  cue  any  other  iDsonmce  upon  the 
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propeitv  shall  be  eflfectedi  notice 
thereof  shall  be  given  to  the  insur- 
era,  or  the  policy  shall  cease  and  be  of 
no  fVirthor  effect,  and  the  policy  is 
afterwards  assigned  to  another,  with 
the  assent  of  the  insurers ;  and  then 
another  insarance  is  made  by  the  as- 
signor, who  omits  to  give  notice 
thereof  to  the  original  insurers  until 
after  a  loss  occurs,  this  omission  will 
not  discharge  the  first  insurers  fVom 
their  obligation  upon  the  policy.     %b 

9.  An  authority  to  a  sub-agent  of  an  in- 
surance company,  to  receive  applica- 
tions for  insurance  and  forward  them 
to  a  general  agent,  and  to  make  the 
insurances  binding  until  the  general 
agent  shall  affirm  or  disaffirm  them, 
does  not  include  a  power  in  the  sub- 
agent  to  take  and  receive  an  applica- 
tion fVom  himself  f  for  an  insurance 
upon  his  own  property ,  so  as  to  bind 
the  company.  BerUley  ▼.  The  Co- 
lumbia Ins.  Co,  595 

10.  An  agent  of  an  insurance  company, 
however  broadly  his  authority  may 
be  expressed,  has  no  power  to  act  for 
himself  He  cannot  make  a  contract 
in  which  he  acts  directly  fbr  himself 
and  also  as  agent  fbr  the  company,  ib 


JUDICIAL  OFFICBES. 
fiSff' Arrest. 

JURISDICTION. 

1.  Under  the  40l8t  section  of  the  code, 
no  motion  can  be  made  in  the  first 
judicial  district  in  an  action  in  which 
the  venue  is  laid  in  another  district. 
Canal  Bank  of  Albany  v.  Harris, 

587 

2.  Secticm  12  of  the  act  of  April  80, 
1889,  (Laws  of  1839,  eh.  209,) 
does  not  authorize  the  supreme  court 
in  the  first  judicial  district,  at  general 
term,  to  revise  and  modify  the  rules 
made  by  the  old  supreme  court,  in 
July,  1889,  relative  to  the  taxation  of 
the  costs  of  opening  and  improving 
streets  in  the  city  of  Now  Tork.  In 
the  mailer  of  the  Bowery,  588 

8.  Accordingly  h^d,  that  the  rules  up- 
on that  sul^ject,  adopted  at  a  general 


term  of  the  supreme  court  held  in  the 
first  district,  on  the  80th  of  March, 
1854,  were  void  and  nugatory.        ib 

4.  The  supreme  court,  in  the  several 
judicial  districts  of  the  state,  has  no 
power  to  make  general  rules.  That 
power  is,  by  §  470  of  the  code,  ex- 
pressly given  to  the  convocation  of 
judges  therein  mentioned,  who  are  to 
meet  every  two  years  for  that  pur- 
pose, ib 

JUSTICES'  COURTS. 

1.  A  justice  of  the  peace,  on  a  trial  be- 
fore hitn,  is  the  proper  judge  of  the 
question  whether  a  witness  is  compe- 
tent to  testify  as  an  expert.  Yet  if 
he  misjudges,  it  is  as  much  an  error 
as  if  he  mi^udges  on  any  other  ques- 
tion. It  is  not  a  question  of  discre- 
tion, so  as  to  render  the  judgment 
of  the  justice  conclusive.  Wiggins 
V.  Wallace,  888 

2.  After  a  witness  has  testified  that  he 
is  a  brick  and  tile  maker,  and  that  he 
has  made  Ule  two  seasons  and  brick 
nineteen  years,  he  should  be  held 
qualified  to  answer  the  questions, 
**  What  is  the  proper  way  to  put  the 
tile  in  the  kihi  for  burning  1"  and 
"  What  would  be  the  efiect  of  these 
tile  lying  flat-wise,  instead  of  on  end, 
upon  the  buml'*  other  evidence 
having  been  given,  showing  the  per- 
tinency of  these  questions,  ib 

8.  A  summons  issued  by  a  justice  of  the 
peace,  in  an  action  brought  to  recover 
penalties  for  violations  of  the  excise 
law,  was  indorsed  "  Issued  according 
to  the  proceedings  of  title  nine,  chap- 
ter 20th,  part  first  of  the  revised  stat- 
utes." Held,  that  this  was  a  sub- 
stantial compliance  with  the  section 
of  the  statute  (2  R.  S.  481,  (  7,)  re- 
quiring process  in  suits  for  penalties 
to  be  indorsed  ''according  to  the 
provisions"  of  the  statute  by  which 
the  right  of  action  is  given.  Andrews 
V.  Harrington,  848 

4.  What  is  sufficient  proof  of  the  au- 
thority of  an  attorney  to  appear  fi>r  a 
plaintiff,  in  a  justice's  court.  ib 


LEASE. 

1.  On  the  8Ui  of  November,  1848,  the 
plaintiff  leased  a  tavern  stand  of  H., 
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B.  db  P.  fbr  the  term  of  eight  years, 
to  commence  on  the  Ist  of  April, 
1844.  On  the  29th  of  February,  1844, 
the  house  was  destroyed  by  fire,  and 
the  plaintiff,  who  had  before  taken 
p06fle.ssion  of  the  premises,  thereupon 
abandoned  the  same,  and  requested 
the  lessors  to  cancel  the  lease,  insist- 
ing that  it  was  verbally  a<Treed  be- 
tween him  and  the  lessors,  before  the 
lease  was  drawn,  that  in  case  of  a  de- 
struction of  the  house  by  Are,  the 
leafio  was  thereby  to  be  terminated. 
The  lessors  reflised  to  cancel  the  lease, 
and  the  premii^  were  unoccupied 
during  the  first  quarter.  In  July, 
1844,  the  lessors  entered  into  posses- 
sion of  the  premises,  and  B.  and  P. 
conveyed  their  interest  therein  to  H., 
who  erected  a  new  building  thereon, 
and  leased  the  same  to  the  defendant, 
for  the  term  of  three  years.  The 
plaintiff  made  no  claim  to  the  prem- 
ises while  the  new  building  was  being 
erected,  and  waited  until  Nov.  1846, 
when  he  brought  an  ejectment  suit 
against  the  defendant.  Heldy  that 
the  taking  possession  of  the  premises 
by  the  lessors,  the  erection  of  the  new 
building  by  one  of  them,  and  the 
lease,  thereof  to  the  defendant,  must 
be  taken  to  have  been  with  the  plain- 
tiff's assent;  and  were  inconsistent 
with  the  continuance  of  the  lease 
given  to  the  plaintiff.  That  conse- 
quently, the  lease  to  the  plaintiff 
must  be  regarded  as  having  been  sur- 
rendered, by  operation  of  law,  long  be- 
fore the  commencement  of  the  action. 
Wood  V.  WaXbridge,  136 

2.  Hdd  aJsOf  that  in  such  action  a  bill 
in  chancery,  in  a  suit  brought  by  the 
plaintiff  against  his  lessors  to  have 
them  ervjoined  from  flirther  proceed- 
ings in  a  suit  against  him  for  the  first 
quarter's  rent,  and  to  have  the  lease 
reformed  by  inserting  the  alleged 
agreement  in  respect  to  the  termina- 
tion of  the  lease  in  case  of  the  de- 
struction of  the  house  by  fire,  and  lo 
cause  the  lease  to  be  delivered  up  and 
canceled,  was  admissible  in  evidence, 
as  proof  of  important  declarations  of 
the  plaintiff,  bearing  upon  the  ques- 
tion of  a  surrender  of  the  lease.      ib 

8.  Where  it  was  the  understanding  be- 
tween the  parties  to  a  lease,  that  an 
alley  should  be  used  in  common  be- 
tween the  demised  lots,  but  by  mis- 
take this  provision  was  not  inserted 
in  the  lease;  and  subeequently  the 


lessor,  on  t  Anther  ocnaidflntioD, 
granted  the  nao  of  the  alley  to  the 
lessee,  for  the  reaidue  of  the  temi, 
but  omitted  to  provide  that  such  use 
should  continue  during  a  renewal  of 
the  lease  to  which  the  lessee  was  en- 
titled; Hdd  that  the  origioal  lease 
might  be  reformed,  or  the  new  one 
made  to  conform  to  the  actual  agree- 
ment.   Newcomb  v.  Ketidtaa^     608 


LEGACY. 

A  testator  by  his  will  gave  teveral  spe- 
cific and  general  legacies  to  various 
individuals,  including  a  8i)eciflc  be- 
quest to  Mary  P.  V.  of  the  sole  use 
and  occupation  of  his  hom^tead,  and 
of  the  furniture  therein,  &c.  for  the 
term  of  three  years,  and  at  the  expi- 
ration of  that  time  the  executors 
were  directed  to  sell  the  real  and  per- 
gonal property  and  out  of  the  avails 
to  pav  the  said  Mary  P.  V.  a  legacy 
of  $500  which  the  testator  willed  and 
bequeathed  to  her.  The  residue  the 
testator  ordered  to  he  divided  "  among 
the  legatees  in  like  ratio  as  their  leg- 
acies." Then,  after  bequeathing 
some  small  specific  articles,  he  added 
this  clause,  "  I  order  my  two  lots  of 
ground,  lying,  &c.  and  also  my  out- 
door persontd  property,  to  be  sold  at 
my  death ;  the  avails  of  which,  with 
my  bank  stock  and  notes  of  hand,  I 
trust  will  pay  my  legacies.  If  not,  I 
order  it  to  be  duly  apportioned  among 
the  legatees  according  to  the  amonnt 
bequeathed,"  &c.  Held,  that  Maiy 
P.  y .  was  entitled  to  share  in  the  dis- 
tribution of  the  residue,  as  one  of  the 
legatees.    Pirnie  v.  Purdy,         60 


LETTERS  PATENT. 

1.  Where  letters  patent  were  issued  by 
the  commissioners  of  the  land  oflloe 
through  mistake,  and  in  ignorance 
of  a  material  fiict,  that  is  a  valid 
cause  for  annulling  them,  at  least  to 
the  extent  of  the  mistake.  T%<  Peo- 
ple V.  SeheniMrhom,  640 

2.  Where  a  patent  grants  to  certain  per- 
sons named,  the  "freeholders  and 
inhabitants  of  the  town  of  B.  and 
their  iieirs,  successors  and  assigns," 
a  tract  of  land,  with  all  and  singular 
the  "  creeks,  harbors,  rivers,  rivulets, 
rans,   brooks  and   stnams"  within 
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the  described  limits,  the  terms  nsed 
are  brood  enough  to  pass  the  title  to 
lands  covered  with  water  in  a  cree^. 

ib 

8.  In  snch  a  case  the  patentees  have 
the  capacity  to  take  the  title  in  their 
own  right;  althoagh  the  object  of 
the  patent  is  to  confer  the  estate  upon 
the  town,  and  the  town  is  not  incorpo- 
rated, in  direct  terms.  ih 

4.  If  a  patentee  must  be  confined  to  the 
land  opposite  to  his  own,  the  lateral 
limits  must  be  perpendicular  to  the 
shore— not  to  so  much  of  it  only  as 
adjoins  the  subject  of  the  grant — but 
to  its  general  course.  ib 

6.  Thus  where  the  land  of  a  party  came 
to  a  point  on  the  East  river,  having 
no  extent  ac^acent  to  the  water; 
Heldf  that  he  was  not  entitled  to  a 
patent  for  any  thing  but  a  perpen- 
dicular Ime  into  the  river.  ib 


LIBEL. 

1.  Words,  spokeh  or  published,  which, 
under  ordinary  circumstances,  would 
be  slanderous  or  libelous,  are  held  to 
be  privileged  when  spoken  or  writ- 
ten on,  or  in  connection  with,  a  law- 
flil  occasion ;  that  is,  in  a  legal  or 
Judicial  proceeding,  parliamentary 
debate,  applicationb,  petitions,  com- 
munications, &«.  to  executive  or 
legislative  departments,  the  appoint- 
ing power,  Ai,  Hosmer  v.  Loveland, 

111 

2.  The  general  rule,  however,  is  sub- 
ject to  this  qualification ;  that  in  all 
cases  where  the  object  or  occasion  of 
the  words  or  writing  is  redress  for  an 
alleged  wrong,  or  a  proceeding  in  a 
tribunal,  or  before  some  individual 
or  associated  body  of  men,  such  tri- 
bunal, individual  or  body  must  be 
vested  with  authority  to  render  judg- 
ment or  make  a  decision  in  the  case, 
or  to  entertain  the  proceeding,  in 
order  to  give  them  the  protection  of 
privileged  communications.  ib 

8.  Whenever  a  requisition  is  presented 
to  the  governor,  for  the  arrest  of  a 
fugitive  ttom  Justice  in  another  state, 
accompanied  by  the  proper  vouchers, 
according  o  the  act  of  congress,  it 
is  the  duty  of  the  executive  to  cause 
the  Aigitivo  to  be  arrestedi  and  deliv- 


ered to  the  agent  appointed  to  receive 
him.  And,  after  having  issued  a 
warrant  for  the  apprehension  of  the 
fugitive,  the  governor  has  no  power 
to  entertain  an  application  to  recall, 
revoke,  or  modify  such  warrant,    ib 

4.  Accordingly  held  that  an  affidavit, 
made  and  used  in  support  of  such 
an  application,  was  not  a  privileged 
communication.  ib 

5.  Where  persons  are  engaged  in  a  bu- 
siness in  which  credit,  and  a  charac- 
ter for  punctuality,  are  important,  a 
communication  addressed  to  their 
creditors,  with  whom  they  are  in  the 
habit  of  dealing,  in  these  words — 
"Confidential.  Had  to  hold  over 
a  fbw  days  fbr  the  aooommodation  of 
L.  &  H."— is  calculated  to  affect  in- 
juriously their  character,  and  credit 
as  business  men ;  and  if  fUse,  it  is 
libelous.    Lewis  v.  Chapman,    262 

6.  In  an  action  for  a  libel,  evidence  of 
the  pecuniary  circumstances  of  the 
defendant,  and  his  standing  in  com- 
munity, is  admissible,  as  bearing  up- 
on the  extent  of  the  injury,  if  tbr 
no  other  purpose.  iJb 


LIEN. 

1.  C.  residing  at  Scottsbui^h,  was  the 
owner  of  certain  goods,  which  were 
at  Canandaigua,  where  they  had  been 
brought  by  an  express  company,  and 
which  were  subject  to  the  express 
company's  charges,  amounting  to 
S4.  G.  employ^  M.  to  bring  the 
goods  to  Scottsburgh,  for  him, 
agreeing  to  pay  him  $3  for  doing  so. 
M.  accordingly  went  to  Canandaigua, 
got  the  goods,  carried  them  to  Scott^ 
burgh  and  offered  them  to  C,  who 
refused  to  receive  them.  M.  then 
placed  the  goods  in  the  care  of  the 
defendant,  instructing  him  to  deliver 
them  to  C.  on  his  paying  $4  for  the 
charges  of  the  express  company 
which  he  claimed  to  have  paid,  and 
S3  for  M.'s  trouble  in  bringing  Uie 
goods.  In  an  action  by  C.  against 
the  defendant,  to  recover  the  value 
of  the  goods;  HM,  that  M.  had  a 
lien  on  the  goods  to  the  extent  of  his 
advance  for  express  charges ;  that  he 
took  the  place  of  the  express  com- 
pany in  respect  to  their  lien ;  and 
that  the  defendant  had  a  right  to  retain 
the  goodsibr  him  until  Uie  S4  waa 
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repaid  or  tendered,  or  a  tender  yns 
dispensed  with.     CoUer  t.  Skepard^ 

805 

2*.  And  the  defendant  having  replied, 
on  the  goods  heing  demanded  by  C, 
that  "  there  was  a  matter  between 
C.  and  M.  which  must  be  settled 
before  C.  could  have  the  goods," 
without  specifying  what  the  matter 
was ;  held,  that  this  was  to  be  un- 
derstood as  referring  to  M.'s  legal 
lien  fur  the  express  charges,  and 
not  to  the  whole  $7  claimed  ;  and 
that  it  did  not  dispense  with  a  ten- 
der, or  amount  to  a  conyersion.    ib 

8.  Held  aUOf  that  In  the  absence  of 
proof  that  the  defendant  would 
have  ref\ised  to  deliver  the  goods 
unless  the  whole  $7  was  paid,  a 
tender  of  the  amount  of  the  lien 
was  necessary,  in  order  tea  conver- 
sion, ib 


M 

MANDAMUS. 

A  mandamus  is  the  appropriate  reme- 
dy to  compel  the  county  treasurer 
to  pay,  when  he  refuses  to  pay,  a 
demand  which  the  board  of  super- 
visors have  legally  audited  or  al- 
lowed, or  directed  to  be  paid.  The 
People  ex  rel.  Stuart  v.  Edmonds^ 

468 


MERGER. 

1.  The  technical  doctrine  of  merger 
will  not  be  applied,  contraiy  to  the 
intention  of  the  parties.  Van  Neti  v. 
Laison,  604 

2.  Thus,  a  conveyance  of  mortgaged 
premises,  fVom  the  owner  thereof 
to  the  mortgagee,  will  not  operate  as 
a  merger  of  the  mortgage  in  the  le- 
gal title,  where  it  was  not  the  inten- 
tion of  the  parties  that  it  should  have 
that  effect  ib 


MONET  HAD  AND  RECEIVED. 

1.  Where  money  has'  been  advanced 
by  a  party,  upon  a  contract,  on  the 
•apposition  that  the  other  party 


was  able  to  perform,  on  bia  part, 
when  in  fkct  performance  was  im- 
possible at  the  time,  he  is  en- 
titled, under  a  count  for  money  had 
and  received,  to  a  restoration  of  his 
money,  on  the  ground  that  the  con- 
dition on  which  the  same  was  paid 
has  failed.      Briggs  v.  VanderbUt, 


2.  But  he  cannot  recover  it  under 
counts  for  money  lent  and  advanced, 
or  for  money  paid,  laid  out  and  ex- 
pended, ib 


See  AOREEMENT,  25. 


MORTGAGE. 

1.  On  the  4th  of  March,  1848,  M.  A 
W.  executed  a  mortgage  to  the 
plaintiff  and  B.  to  secure  the  pay- 
ment of  all  such  sums  as  the  mort- 
gagees should  become  liable  for  by 
accepting  or  signing  for  the  mort- 
gagors any  notes  or  drafts,  dtc.  and 
of  all  moneys  advanced  to  them, 
&c  Soon  after  this,  M.  &  W.  drew 
drafts  on  the  mortgagees  to  the 
amount  of  $850,  which  the  latter 
accepted.  Other  drafts  were  drawn 
and  accepted,  by  the  same  parties, 
upon  renewals,  ft-om  time  to  time, 
until  March  22,  1851,  when  there 
was  due  thereon  $850.  On  that 
day  M.  made  a  draft  on  the  firm 
of  B.,  D.  &  H.,  and  on  the  4th 
of  April  he  drew  another  draft  on 
them,  each  of  which  he  procured 
to  be  discounted,  and  remitted  the 
proceeds,  $850,  to  the  plaintiff,  to 
meet  the  acceptances  of  the  plain- 
tiff and  B.  This  was  done  under 
an  arrangement  made  between  M. 
and  the  plaintiff  and  B.,  J).  A  H., 
to  the  effect  that  M.  might  draw  on 
the  firm  for  the  purpose  of  meeting 
said  original  acceptances,  and  that 
the  plaintiff  would  indemnify  B.,  D. 
&  H.  against  loss.  In  an  action  to 
foreclose  the  mortgage  executed 
by  M.  A  W.,  it  was  iniisted  by  the 
defendants  that  the  receipt,  by  the 
plaintiff,  of  the  proceeds  of  the 
drafts  drawn  upon  B.,  D.  &  H.,  to 
meet  the  acceptances  of  the  plain- 
tiff and  B.,  was  a  payment  of  the 
debt  for  which  the  mortgage  was 
then  a  security,  and  that  conse- 
quently the  action  would  not  lie. 
Beld,  that  the  plaintiff,  by  the  ar- 
rangement made  with  M.  and  the 
receipt  of  the  proceeds  of  the  ao* 
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ceptances  of  B.,  D.  &  EL,  was  not 
discharged  from  any  liability, 
nor  was  his  liability  substantially 
changed,  except  in  respect  to  fur- 
ther credit.  That  as  between  him 
and  the  firm  of  B.,  D.  &  H.,  he  was 
the  principal  debtor,  and  they  were 
his  sureties.  That  as  to  him  the 
transaction  was  but  a  renewal  of 
drafts,  and  the  mortgage  continued 
to  be  security  for  his  liability; 
and  that  it  might  be  foreclosed  by 
him,  upon  the  non-payment  of  the 
drafts  drawn  upon  the  firm.  Bab 
cock  V.  Morut  140 

2.  There  is  no  relaxation  as  between 
a  mortgagor  who  has  erected  fix- 
tures on  the  land,  subsequent  to 
the  mortgage,  and  the  mortgagee, 
of  the  general  rule  of  the  common 
law  which  prevails  between  vendor 
and  vendee,  that  whatever  is  fixed 
to  the  freehold  thereby  becomes 
part  of  it.     Gardner  v.  FinLey,  817 

8.  Therefore,  where  a  mortgagor,  sub- 
sequent to  the  execution  of  the 
mortgage  puts  machinery  and  other 
fixtures  into  a  mill  upon  the  mort- 
gaged premises,  the  purchaser  of 
the  premises  at  a  foreclosure  sale, 
will  acquire  title  to  the  fixtures  as 
being  a  part  of  the  real  estate.     %b 

4.  H.  M.  died  in  1887,  possessed  of  a 
farm  and  personal  estate.  By  his 
will  he  gave  the  use  of  all  his  prop- 
erty, real  and  personal,  to  his  wife 
for  life  ;  and  he  directed  his  execu- 
tors, after  her  death,  to  sell  all  his 
real  and  personal  property,  and 
after  paying  his  debts,  funeral  ex- 
penses, dec.  to  divide  the  remain- 
der among  his  six  children  who 
were  then  living,  and  the  children 
of  two  sons,  H.  and  T.  who  were 
then  deceased,  equally;  giving  to 
each  child  one  eighth,  and  the  like 
proportion  to  the  children  of  each 
deceased  son ;  and  he  made  C.  and 
V.  his  executors.  On  the  12th  of 
May,  1838,  the  executors,  at  a  pub- 
lic auction  of  the  personal  property, 
sold  a  horse  to  J.,  one  of  the  sons 
of  the  testator's  deceased  son,  H., 
and  J.  gave  a  note  therefor,  pay- 
able in  one  year  with  interest.  He 
at  the  same  time  promised  V.  (one 
of  the  executors)  verbally,  that  if 
he  did  not  pay  the  note,  he  V., 
might  "  retain  the  amount  of  the 
same  out  of  his  share  or  interest  in 
the  esute"  of  the  tefltator.    In  Sept 

Vol-  XIX.  88 


1888,  J.  gave  to  the  plaintiffa  mort- 
gage upon  his  undivided  share  of 
the  fkrm  of  which  his  grandfather 
died  seised.  The  plaintiff  was  at 
the  same  time  informed  by  the  of- 
ficer taking  the  acknowledgment  of 
the  mortgage  of  the  promise  J.  had 
made  to  V.  J.  died  in  1889,  and 
the  widow  of  the  testator  died 
in  June,  1846.  In  Sept.  1846,  V., 
as  surviving  executor,  sold  the  farm, 
and  the  share  of  J.  in  the  avails 
thereof  did  not  exceed  the  amount 
due  upon  the  mortgage  to  the  plain- 
tiff. Held  that  the  plaintiff  was 
entitled  to  this  share.  Close  v.  Van 
Husen,  606 

6.  Held  dUOf  that  the  mortgage  was  a 
valid  lien  upon  the  interest  of  J., 
and  had  preference  over  the  claim 
of  the  surviving  executor,  for  the 
amount  due  upon  the  note.  %b 

6.  An  executor  may  retain,  out  of  a 
legacy,  the  amount  due  fW>m  a  leg- 
atee to  the  testator.  And  it  seems 
this  may  also  be  done  when  the 
IVind  to  be  distributed  to  a  debtor 
of  the  testator  arises  out  of  the 
sale  of  the  real  estate  of  the  latter. 
But  where  the  sale  is  not  to  take 
place  until  the  termination  of  a 
life  estate,  and  an  heir  and  distrib- 
utee, in  the  mean  time,  executes  a 
mortgage  of  his  interest  in  the 
property,  that  will  have  preference 
over  the  claimi  of  the  executor  un- 
der a  parol  agreement  made  by  the 
heir,  that  a  debt  due  fV-om  the  lat- 
ter to  the  executor,  for  property  of 
the  estate  sold  to  him,  may  be  re- 
tained, ib 

7.  Where  a  mortgagor  sells  the  mortgir 
ged  premises,  and  the  purchaser  as- 
sumes the  payment  of  the  mortgage, 
and  executes  his  bond  fbr  the  amount 
due,  the  mortgagor  need  not  he  made 
a  party  to  an  action  brought  against 
the  purchaser,  to  foreclose  the  mort- 
gage.    Van  Nest  t.  Latson,       604 

See  Mbrosr. 
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NEW  TRIAL. 

l.'The  power  to  send  a  case  back,  fbr 
the  consideration  of  a  second  Jury, 
on  the  ground  thai  Um  damage! 
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awarded  by  the  flnt  are  ezceasiye, 
has  been  exercised  as  lon^  as  the 
courts  have  exercised  the  power  of 
granting  Dew  trials  for  any  cause. 
Clapp  V.  The  Hudson  River  Rail 
Road  Co.  461 

2.  When  the  damages  found  by  the 
jury  are  either  so  large,  or  so  small, 
as  to  force  upon  the  mind  the  con- 
viction that,  by  some  means,  the 
jury  have  act«d  under  the  influence 
of  a  perverted  judgment,  it  is  the 
duty  of  the  court,  in  the  exercise 
of  a  sound  judicial  discretion,  to 
grant  a  new  trial.  %b 

8.  Where,  by  means  of  a  collision 
which  occurred  upon  the  defend- 
ants' rail  road,  the  plaintiff,  who 
was  a  passenger  at  the  time,  had 
his  leg  broken,  between  the  knee 
and  the  ankle,  and  he  received 
some  flesh  wounds  upon  the  head, 
and  was  in  consequence  confined  to 
his  house  about  five  months,  and 
was  obliged  to  go  on  cmtches  for 
three  or  four  months  afterwards, 
and  the  injured  leg  was  left  some- 
what shorter  than  the  other,  but  it 
appeared  that  at  the  time  of  the 
trial  the  muscles  were  well  develop- 
ed, and  the  plaintiff  was  restored  to 
his  wonted  health ;  i^  was  KM  that 
a  verdict  of  $6000  damages  was  ex- 
cessive ;  and  a  new  trial  was  order- 
ed, unless  the  plaintiff  would  stipu- 
late to  reduce  the  verdict  to  $4000. 

ib 


0 

OPINIONS  OF  WITNESSES. 
Set  Juiticbb'  Courts. 


PARTIES. 

One  or  more  parties,  of  a  numerous 
class,  may  sue  fbr  the  benefit  of  the 
whole,  or  of  those  interested  who  may 
come  in  "  and  contribute  to  the  ex- 
DmiMS  V.  Kennedy,    617 


Sm  Mortoagb,  7. 


PARTNEB8HIP. 


1.  Where  A.  agrees  with  B.  that  B.  shall 
buy  such  lands  as  they  please,  in  B.'s 
name  and  on  his  responsibility,  and 
that  A.  shall  not  be  responsible  for 
any  liabilities,  or  acts  of  B.,  except 
that  so  fju*  as  cash  capital  shall  be 
placed  in  the  hands  of  B.  that  capital 
shall  be  subject  to  its  proportion  of 
the  losses,  A.  is  liable  for  services 
rendered  by  another  as  clerk  and 
book-keeper  in  conducting  the  joint 
business  of  the  associates.  Benners 
V-  Harrison^  53 

2.  Until  the  afikirs  of  a  copartnership 
are  wound  up,  what  one  partner  may 
owe  the  firm  is  not  a  debt  due  to  a 
copartner ;  nor  is  the  indebtedness  of 
the  firm  to  one  of  the  members,  a  debt 
due  fVom  the  other  members  of  the 
firm  to  bun.    Ivesv,  MUler,       196 

8.  The  rights  and  interests  of  partners 
before  and  after  the  dissolution,  and 
their  remedies  against  each  other,  at 
law  and  in  equity,  considered.        ib 

4.  Where  three  distinct  sets  of  passenger- 
carriers— one  on  the  Atlantic  ocean, 
one  on  the  Isthmus  of  Nicaragua,  and 
one  on  the  Pacific  ocean— combined 
their  means  of  transportation,  and 
so  arranged  them  that  the  several 
routes  formed  a  continuous  and  con- 
nected line  fh>m  New  York  to  San 
Francisco,  included  by  the  agent  in  a 
single  advertisement,  but  there  was 
no  joint  interest  in  the  passage  money, 
and  no  agreement  as  to  its  division, 
or  the  proportion  which  each  set  of 
owners  was  to  receive ;  each  making 
its  own  charge  fbr  passage,  and  issu- 
ing separate  tickets  to  passengers, 
and  there  was  no  agreement  to  share 
any  profit  or  loss ;  but,  on  the  con- 
trary, each  set  of  owners  had  its  own 
profits,  and  paid  its  own  losses,  and 
had  no  interest  in  the  profits  or  losses 
of  the  others ;  Hetdt  that  this  did  not 
constitute  a  partnership,  Briggs 
V.  VanderinU,  222 

5.  One  partner  cannot,  by  his  acts  or 
admissions,  bind  his  copartners,  with- 
out their  assent,  for  an  individual 
debt  of  his  own.    EUiott  v.  Dudley, 

826 

0.  Where  a  partner  makes  a  note  in  his 
own  name,  indorses  it  in  the  name  of 
Ukb  oopartoeiship  firm,  and  tttna  Jt 


nroEz. 


699 


<mt  in  payment  of  an  indiyidaal  debt 
proTioasly  existing,  to  a  person  who 
takes  it  with  notice  of  the  circum- 
stances, the  indorsee  is  not  a  bona  fide 
holder.  '  %b 

7.  To  render  the  firm  liable,  under  such 
circumstances,  where  there  has  been 
no  previous  Muage  to  justify  such  a 
use  of  the  partnership  name,  their 
subsequent  assent  must  be  proved,  ih 

8.  Proof  of  knowUdge  of  the  transac- 
tion, on  their  part,  ailer  it  has  taken 
place,  and  nothing  more,  is  no  proof  • 
of  assent  ih 


9.  They  are  not  bound  to  deny  their  lia- 
bility, until  prosecuted  as  indorsers.  i& 

10.  Where  partners  are  sued,  together, 
one  has  no  power  to  make  an  ofier.  on 
behalf  of  himself  and  his  copartner, 
that  the  plaintiff  may  take  Judgment 
under  the  code ;  without  some  evi- 
dence fVom  which  it  may  be  inferred 
that  his  copaftner  authorized  him  to 
make  the  ofifer,  or  assteted  to  it. 
Binney  v.  Le  Gai,  692 

11.  Where  an  attorney  appears  fbr  both, 
'     and  there  is  no  contrivance  in  em- 
ploying him  to  appear,  his  appearance 
on  the  record  may  make  the  judg- 
ment regular.  .   tb 


PATENT. 

See  Grant. 

Letters  Patent. 


PATBfENT 

1.  To  constitute  a  payment,  money,  or 
some  other  valuable  thing,  must  be 
delivered  by  the  debtor  to  the  cred- 
itor, for  the  purpose  of  extinguish- 
ing the  debt,  and  the  creditor  must 
receive  it  for  the  same  purpose. 
Kingston  Bank  v.  Gay,  459 

2.  Thus  where  the  defendants  for- 
warded money  to  the  plaintiffs, 
sufficient  to  pay  a  note,  held  by  the 
latter  against  the  former,  but  the 
plainti^  refused  to  receive  the 
money  in  payment,  and  informed 
the  defendants  that  the  money  was 
miyect  to  their  order ;  U  tMW  AeU, 


that  this  did  not  ammmt  to  a  pay- 
ment of  the  note.  ib 

8.  Held  aho,  that  if  the  defendants 
intended  to  protect  themselves 
against  the  costs  of  an  action  they 
should  have  withdrawn  the  deposit 
and  made  a  tender  of  the  amount. 

lb 

4.  Held  further,  that  the  defendants 
were  not  entitled  to  set  off  tiie 
amount  of  the  deposit  against  the 
note,  without  a  previous  demand. 

ib 


PENSION. 
See  Agreement,  14, 15. 


POLICE  JUSTICES. 

1.  Police  justices  of  the  city  and  coun- 
ty of  New  Tork  are  county  officers ; 
and  the  services  rendered  by  theni 
are  rendered  to  the  county,  and  are 
chargeable  to  the  county,  as  contin- 
gencies. 7%e  People  ex  reL  Stvr 
art  V.  Ednumds,  468 

2.  By  the  act  of  July  11,  1851,  the 
board  of  supervisors  of  the  city  and 
county  of  New  Tork  were  author- 
ized to  increase  the  salaries  of  the 
police  justices  of  the  county  of  New 
Tork ;  and  it  was  provided  that  the 
salaries  to  be  thus  fixed  should  not 
be  increased  or  diminished  during 
the  term  for  which  such  police  jus- 
tices should  be  elected  or  appointed. 
In  pursuance  of  this  authority  the 
board  of  supervisors,  by  a  resolution 
of  January  2,  1852,  fixed  the  sala- 
ries of  the  police  justices  at  $2000 
per  annum,  to  be  in  full  for  services 
rendered  by  them  on  Sundays,  as 
well  as  for  other  extra  duties.  Sub- 
sequently, by  a  resolution  of  De- 
cember 29, 1858,  the  board  of  super- 
visors ordered  the  police  justices  to 
be  paid  for  extra  services,  at  the 
rate  of  one-sixth  of  the  compensation 
then  received  by  them.  Held,  that 
the  board  having  fixed  the  salaries 
by  the  resolution  of  Jan.  2,  1852, 
could  not  by  a  subsequent  resolu- 
tion, increase  or  diminish  the  sala- 
ries of  the  police  Justices  then  in 
office,  during  the  continnance  of 
their  term  of  offioe.    And  that  odd- 
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seqnently  the  reiolntion  of  Decem- 
ber 29, 1858,  was  Toid.  ib 


PRACTICE. 

1.  Under  the  401st  section  of  the  code 
no  motion  can  be  made  in  the  first 
judicial  district,  in  enaction  in  which 
the  yenne  is  laid  in  another  district. 
Canal  Bank  of  Albany  y.  Harris, 

587 

2.  The  mere  entitling  of  an  order  as 
granted  at  a  special  term,  which  by 
law  may  be  made  by  a  judge  out  of 
court,  or  the  making  of  it  by  a  judge 
when  sitting  at  a  special  term,  in- 
stead of  when  sitting  at  chambers, 
will  not  vitiate  the  order.  Matter 
of  the  Knickerbocker  Bank,       602 


PRESUMPTION. 

1.  All  presumptions  of  law  in  fkvor  of 
a  party  must  be  consistent  with  his 
allegations.  None  will  be  indulged 
for  his  benefit,  in  opposition  to  them. 
Andrews  y,  Chadboume,  147 

2.  When  a  promissory  note  has  been 
transferred,  in  the  absence  of  eyi- 
dence  as  to  the  period  of  the  trans- 
fer, it  will  be  presumed  to  have 
been  before  the  note  became  due. 

ib 

Z,  The  legal  presumption  is  that  the 
'  transfer  was  in  the  usual  course  of 
business,  for  a  valuable  considera- 
tion, and  before  the  note  was  dis- 
counted, ib 

4.  It  will  not  be  presumed  a  promisso- 
ry note  was  transferred  before  its 
maturity,  when  it  is  alleged  in  the 
complaint  that  the  transfer  was  on 
or  about  a  Mpecified  day,  which  was 
after  the  note  matured.  ib 


PRINCIPAL  AND  AGENT. 

.  When  negotiable  paper,  or  any  other 
claim,  about  to  fall  due.  Is  sent  by 
the  holder  to  his  agent,  with  general 
authority  to  collect  it,  and  the  agent, 
with  the  evidence  of  such  authority 
In  hiB  possession,  calls  on  the  debtor 
for  pajmeiit,  tbe  debtor  ia  author- 


ized to  pay  the  claim,  even  before 
it  is  due.    Bliss  v.  Cutter,  9 

2.  The  plaintifis  discounted  a  draft, 
drawn  by  B.  on  the  defendants,  and 
took,  as  security  for  its  acceptance 
and  payment  a  bill  of  lading  for  a 
lot  of  flour  belonging  to  B.  which 
was  shipped  for  and  on  account  of 
the  plaintifis,  to  be  held  '*  subject  to 
the  oi-der  of  the  cashier  of  the  P. 
Bank,"  which  bank  was  the  general 
collecting  agent  of  the  plaintiffs  at 
Buffalo.  The  plaintiffs  indorsed  the 
draft  to  the  bank  or  order,  and  sent 
it  with  the  bill  of  lading,  to  the 
bank  for  collection  *,  and  the  defend- 
ants accepted  the  draft  as  an  ad- 
vance on  the  flour,  and  before  its 
arrival  sold  it,  as  the  factors  of  B. 
On  its  arrival  they  were  unable  to 
get  possession  of  the  flour  without 
the  order  of  the  cashier,  who  refused 
to  deliver  it,  on  the  ground  that  he 
held  it  as  security  for  the  plaintiflb. 
For  the  purpose  of  getting  posses- 
sion of  the  flour,  in  order  to  fVilflll 
their  contract  of  sale,  the  defend- 
ants paid  the  draft,  less  the  interest 
for  the  time  it  had  to  run,  received 

.  the  cashier's  order,  and  obtained 
the  flour  and  delivered  it  to  their 
vendees,  and  received  the  proceeds. 
Before  the  draft  fell  due,  the  bank 
failed,  and  no  part  of  the  money  re- 
ceived by  it,  on  the  draft,  was  paid 
to  the  plaintiffs.  Held,  that  the 
plaintiffs  must  bear  the  loss  occa- 
sioned by  the  failure  of  the  bank,  ib 

8.  Where  A.,  acting  professedly  for  B., 
as  his  agent,  makes  a  contract  with 
C.  for  work  and  labor  to  be  done  by 
the  latter,  C.  cannot  recover  in  an 
action  against  A.,  withont  showing 
prima  facie  the  want  of  authority 
in  A.  to  bind  B.    Plumb  v.  MUk,  74 

4.  The  onus  lies  upon  the  plaintiS*  to 
prove  the  want  of  authority  in  the 
person  assuming  to  act  as  agent, 
rather  than  upon  the  latter  to  show 
the  existence  of  the  authority,      ib 


PRINCIPAL  AND  SURETY. 

In  order  to  prevent  iigustice,  the  law 
will  imply  a  promise  to  indemnify, 
in  favor  of  a  surety,  against  his  prin- 
cipal, if  none  is  expr^sed.  Holmes 
V.  Weed,  128 
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PBIYATB  PBOPEBTT. 
See  Eminent  Domain. 

R 

RAIL  ROAD  COMPANIES. 

1.  In  an  action  against  a  rail,  road  com- 
pany for  negligence,  in  not  convey- 
ing a  quantity  of  butter  to  marlcet, 
within  a  reasonable  time,  tbe  plain- 
tiiTs  cannot  recover  as  damages,  the 
difference  between  tbe  price  of  but- 
ter at  the  time  it  should  have  been 
delivered,  and  its  price  at  the  time 
when  the  butter  in  question  was  in 
fiict  delivered.  Wibert  v.  T%e  New 
York  and  Erie  Rail  Road  Co,     86 

2»  If  a  rail  road  is  well  equipped  for 
a  freighting  business,  and  a  delay 
in  transporting  goods  bccurs/which 
is  occasioned  by  an  unusual  influx 
of  business,  beyond  the  immediate 
capacity  of  th^  road,\and  the  goods 
are  transported  as  expeditiously  as  is 
practicable  in  the  existing  condition 
of  the  road  and  the  business,  due 
diligence  will  be  considered  as  hav- 
ing l^een  used,  and  the  rail  road 
company  will  not  be  liable  for  any 
damages.  A 

8.  There  is  no  obligation  imposed  up- 
on a  rail  road  corporation,  so  far  as 
its  servants,  employed  upon  its  en- 
gines, are  concerned,  to  erect  and 
maintain  fences  on  the  sides  of  the 
road ;  so  as  to  render  such  corpo- 
ration liable  for  an  injury  happen- 
ing to  a  servant  thus  employed,  in 
consequence  of  its  neglect  to  fence 
against  cattle.  Langlois  v.  T%e 
Buffalo  and  Rochester  Rail  Road 
Co.  864 

4.  Although  fences  along  the  line  of 
rail  roads,  protecting  the  track 
ftom  cattle  on  adjoining  lands,  are 
an  important  means  of  security, 
both  to  the  agents  and  servants  of 
the  companies,  and  to  the  public, 
yet,  in  the  absence  of  a  legislative 
provision  making  their  erection  an 
absolute  dut}*  to  the  public,  the 
courts  cannot  properly  impose  it  as' 
a  duty,  and  hold  its  non-perform- 
ance to  be  negligence,  per  sf ,  disre- 
garding all  other  circumstances,  ib 

5.  Under  tbe  44th  section  of  the  gen- 
eral rail  road  act,  requiring  rail 


road  corporations  to  erect  and 
maintain  fences  on  the  sides  of 
their  road,  and  declaring  that  in 
case  of  omission  to  do  so,  by  any 
corporation,  the  corporation  and  its 
agents  shall  be  liable  for  all  dama- 
ges which  shall  be  done  by  their 
agents  or  engines  to  cattle,  horses 
or  other  animaJs  thereon,  the  duty 
is  one  in  respect  to  the  owners  of 
such  animais,  only ;  and  the  liabili- 
ty prescribed  is  all  that  is  incurred 
by  a  violation  of  it.  ib 

See  New  Trial. 


RECEIVER. 

The  United  States  Trust  Company, 
having  been  appointed  receiver  of  the 
Knickerbocker  Savings  Institutionf 
brought  a  suit  as  such,  against  the 
Knickerbocker  Bank,  claiming  that 
$116,000  was  due  by  the  latter  to 
the  former,  while  the  bank  disputed 
849,000  of  that  daim.  The  Trust 
Company  was  subsequently  appointed 
receiver  of  the  Bank,  also,  and  ap- 
plied to  the  court  for  instmctions. 
Held,  1.  That  there  was  no  impro- 
priety in  making  the  Trust  Compa- 
ny receiver  of  both  institutions. 
2.  That  the  Trust  Company,  as  the 
receiver  of  both  the  Bank  and  the 
Savings  Institution,  and  thus  repre- 
senting both  debtor  and  creditor,  had 
a  right  to  apply  to  the  court  for  in- 

»  structions.  In  the  mailer  of  the 
Knickerbocker  Bank,  602 


See  Execution,  4. 


RECITALS. 

Redtals  in  a  deed  are  evidence  against 
the  grantee.  But  they  work  no  es- 
toppel in  a  deed  poll ;  nor  where  the 
allegations  in  the  instrument  are  im- 
material to  the  contract  therein  con- 
tained ;  nor  where  the  action  is  not 
founded  on  the  deed,  but  is  wholly 
collateral  to  it.  7^  Champlain 
and  St.  Lawrence  Rail  Road  Co, 
T.  Valentine,  484 


REFEREE. 

1.  It  is  not  necessary  for  a  party  to  ex- 
cept to  tbe  report  of  a  referee  as  to 
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his  conclusion  of  law  or  otherwise, 
in  order  to  entitle  him  to  a  reriew  at 
a  general  terra,  of  the  questions  of 
fact  or  of  law,  upon  a  case.  (yNeU 
V.  The  New  York  State  AgHcidtU' 
rcU  Society  f  162 

2.  Where  a  referee  does  not,  as  re- 
quired by  ^  272  of  the  code,  state, 
in  his  report,  the  facts  found,  and 
the  conclusions  of  law,  sefMirately, 
the  omission  should  be  supplied  be- 
fore bringing  the  case  to  argument. 
Snook  y.  JRries,  818 

8.  In  such  a  case  an  order  will  be 
granted,  on  the  application  of  either 
party,  requiring  the  referee  to 
make  a  further  report  correcting 
the  defect  in  tha  first.  Or,  the 
court  may,  of  its  own  motion,  send 
the  case  back  for  a  flirther  report. 

ib 


REPLEVIN. 

1.  The  plaintiff  manufactured  and  put 
into  the  defendant's  steamboat,  a 
boiler,  engines  and  other  machine- 
ry, under  a  contract  by  which  he 
was  to  be  pAid  a  certain  specified 
price,  a  portion  of  which  was  to  be 
secured  by  a  chattel  mortgage  upon 
the  property,  to  be  executed  by  the 
defendant,  when  the  plaintiff  had 
completed  his  contract  After  the 
engines  and  boiler  were  placed,  and 
partially  fastened  in  the  boat,  but 
before  the  work  was  completed,  or 
ready  to  be  delivered,  the  defend- 
ant clandestinely  went  off  with  the 
boat,  to  Canada,  and  on  his  return 
refased  either  to  execute  the  chat- 
tel mortgage  or  to  pay  for  the  ma- 
chinery, or  to  permit  the  plaintiff 
to  remove  it.  In  replevin,  by  the 
plaintiff,  the  jury  having  found  that 
there  bad  been  no  absolute  and  un- 
conditional delivery  of  the  machine- 
ry to  the  defendant,  nor  such  an 
annexation  of  it  to  the  boat  that  it 
could  not  be  removed  without  in- 
Jury  to  the  boat,  it  itnu  hdd,  that 
the  plaintiff  had  not  lost  his  title 

•  to  the  property,  but  might  main- 
tain the  action.    Kidd  v.  Btlden^ 

266 

2.  It  was  also  held,  that  in  estimating 
the  damages  which  the  plaintiff  had 
Bustaine  i,  the  jury  were  to  be  gov- 
eroed  by  the  value  of  the  mathioe> 


ry  as  established  by  the  parties  hi 
their  contract,  so  far  as  it  could  be 
applied  ;  and  that  the  value  of  the 
property  was  to  be  assessed  in  the 
condition  in  which  it  was  at  the 
time  of  the  demand.  ib 

8.  Held  furtker,  that  the  defendant, 
when  called  upon  to  respond  for  the 
value  of  the  machinery,  could  not 
be  allowed  to  show,  in  mitigation  of 
damages,  that  the  same  was  not  con- 
structed and  placed  in  the  boat  in  a 
workmanlike  manner ;  that  he  was 
concluded  by  his  election  to  take 
the  work  in  its  unfinished  condition, 
and  must  be  held  to  have  accepted 
the  Job  as  finished,  and  to  have 
waived  all  objections  on  account  of 
defects.  %b 

4.  Under  such  circumstances,  the  pre- 
sumption is  that  the  defects  would 
not  have  existed,  had  the  plaintiff 
been  permitted  to  finish  his  work; 
and  the  defendant  cannot  be  heard 
to  raise  the  objection  of  a  non-per- 
formance which  he  has  himself 
occasioned.  %b 

5.  The  defendant  cannot  be  allowed 
to  show,  for  the  purpose  of  inducing 
the  daniages,  what  the  machinery 
famished  by  the  plaintiff  would  be 
worth,  detached  fVom  the  boat;  nor 
that  such  machinery,  in  the  boat, 
as  it  was  when  demanded  or  placed 
there,  was  not  worth  over  a  partic- 
ular sum.  ib 

6.  The  plaintiff's  labor,  in  putting 
such  machinery  into  the  boat,  en- 
ters into  and  forms  part  of  its  value, 
to  be  assessed  by  the  Jury.  ib 

7.  In  an  action  of  replevin  (or  to  recover 
the  possession  of  personal  property,) 
the  plaintiff  cannot  recover  if  it  ap- 
pears that  the  property  belonged  to 
a  person  deceased,  and  that  letters  of 
administration  have  been  issued, 
and  the  plaintiff  has  taken  posses- 
sion wrongfully.  RoekwdlY.  Saun- 
ders, 47S 

8.  The  plaintiff,  to  maintain  the  action, 
must  have  the  general  or  special 
property,  and  the  right  to  possession. 
He  must  be  the  owner,  or  lawfhlly 
entitled  to  the  possession  of  the 
goods  by  virtue  of  a  special  property 
therein.  » 
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9.  Where  the  property  has  heen  replev- 
ied, and  delivered  to  the  plaintiff,  he 
cannot  elect  to  take  judgment  for  the 
valne.  ib 

10.  SemhUf  that  where  the  property 
has  not  been  delivered  to  the  plain- 
tiff)  and  he  recovers,  the  judgment 
should  be  in  the  alternative.  i& 


RIPARIAN  OWNERS. 

1.  The  proprietors  of  land  lying  upon 
Lake  Champlain,  unless  it  is  other- 
wise expressed  in  the  £rrants,  own  to 
low  water  mark ;  subject  to  a  servi- 
tude to  the  public,  for  the  purposes 
of  navigation,  up  to  high  water  mark. 
T%e  Chamjaiain  and  St.  Lawrence 
Rail  Road  Co.  v.   VaieiUinej      484 

2.  The  proprietor  of  land  on  the  bank 
of  a  river,  where  the  tide  flows,  owns 
to  high  water  mark ;  but  above  tide 
water,  he  takes  tuqt^  ad  JUum 
aqua;  except,  perhaps,  when  the 
stream  is  a  navigable  boundary. 
This  rule,  however,  is  not  applicable 
to  our  Ncolh  Ameiican  lakes.  ib 


s 

SALES. 

1.  An  action  will  not  lie  for  goods  sold 
and  delivered  where  there  has  been 
no  delivery.  There  must  be  an  ac- 
tual or  constructive  delivery.  The 
plaintiff  must  show  the  goods  were 
actually  delivered,  or  that  he  has 
enableil  the  defendant  to  remove 
them.  To  sustain  a  general  count  in 
assumpsit,  the  special  agreement 
must  have  been  so  performed  as  to 
leave  a  mere  simple  debt  or  duty  be- 
tween the  parties.  Ewjtns  v.  Har- 
ris, 416 

2.  When  the  delivery  Is  to  be  at  a  dis- 
tant place,  as  between  the  vendor  and 
vendee  the  contract  is  ambulatory 
till  delivery.  ib 

8.  Marking  goods  is  an  equivocal  act ; 
and  may  be  for  the  purpose  of  taking 
possession  ;  or  merely  for  that  of  iden- 
tity ;  or  it  may  be  evidence  of  accept- 
ance, ib 


4.  If  anything  remainB  to  be  done  to  the 
goods  by  the  vendor,  as  counting, 
weighing,  &c.  no  title  passes.         t^ 

6.  On  a  sale  of  a  specific  chattel,  the 
property  therein  may  pass,  without 
delivery.  ib 

6.  Where  damaged  cotton  is  sold  by 
sample,  the  sample  should  be  a  fkir 
specimen  of  the  whol&— of  the  bad  as 
well  as  the  good ;  and  if  the  seller 
warrants  that  the  whole  corresponds 
with  the  sample,  he  is  liable  in  case 
it  turns  out  to  be  different,  although 
it  was  sold  as  a  damaged  aitiole. 
Brower  v.  Lewis,  674 

7.  Where  a  broker,  on  a  sale  of  cotton 
by  sample,  assures  the  purchaser 
that  the  samples  are  fkirly  and  hon- 
estly drawn,  and  that  they  may  de- 
pend upon  the  bales  turning  out, 
when  opened,  equal  to  the  samples, 
this,  if  not  conclusive  evidence  of 
an  agreement  to  warrant,  is  enough 
to  go  to  the  jury,  on  that  question. 

ijb 

8.  There  may  be  a  wazranty  of  repacked 
cotton.  ib 

9.  If  a  broker  has  no  authority  to  sell 
by  sample,  still  the  owners  cannot 
affirm  tiie  sale  made  by  him,  and  get 
an  increased  price  on  account  of  Uie 
warranty,  and  keep  it,  and  say  they 
did  not  authorize  him  to  make  a  war- 
ranty, ib 


SAVINGS  BANK. 

1.  A  person  who  has  borrowed  money 
of  a  savings  institution,  upon  his 
promissory  note,  secured  by  a  pledge 
of  bank  stock,  is  not  entitled  to  an 
ipjunction  to  prevent  the  prosecution 
of  the  note,  on  the  ground  that  the 
savings  bank  was  prohibited  by  its 
charter,  fVom  making  loans  of  that 
description.  MoU  v.  The  United 
States  Trust  Co.  668 

2.  Where  the  charter  of  a  savings  in- 
stitution provides  that  the  f\inds  shall 
be  invested  in,  or  loaned  on,  public 
stocks,  or  private  mortgages;  and 
that  when  loaned  on  such  stocks  or 
mortgages,  a  sufficient  bond,  or  oth- 
er satisikctory  personal  security,  in 
addition,  shall  be  required  of  the 
borrower,  the  promissory  note  of  the 
borrower,  given  to  secxire  a  loon,  is 
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perfectly  lawAil ;  and  the  fact  tbat  it 
is  not  accompanied  by  tlie  public 
Btoclcs,  or  mortgage,  required  by  stat- 
ute, but  is  merely  secured  by  a  pledge 
of  bank  stock,  will  not  tender  it  in- 
valid, ib 


SCIEE  FACIAS. 

Under  the  revised  statutes  an  heir, 
devisee,  or  terretenant,  is  not  affect- 
ed by  a  scire  facias  to  revive  a  judg- 
ment against  an  ancestor  or  testator, 
unless  made  a  party.  CampbeU  v. 
Rawdon,  494 


SET-OFF. 

Seg  Amendment,  4. 
Counter-claim. 
Payment,  4. 


STATE  AGRICULTURAL  SO- 
CIETY. 

1.  A  state  agricultural  society,  previ- 
ous to  one  of  its*  annual  fkirs,  is- 
sued and  circulated  a  handbill  con- 
taining, among  other  things,  these 
words,  "  Articles  for  exhibition 
should  be  carefVilly  labeled  with  the 
owner's  name  and  residence,  and 
may  be  directed  to  Mr.  J.  P.  F., 
Rochester,  who  'will  take  charge 
of  them,  and  deliver  them  at  the 
show  grounds,  if  they  are  sent  in 
time  and  notice  given  him."  J.  P. 
F.  was  the  local  secretary  of  the  so- 
ciety, in  Rochester,  and  as  such,  aid- 
ed in  the  preparations  for  the  ikir. 
Held,  that  the  true  construction  of 
the  handbill  was,  that  J.  P.  F.  had 
been  appointed  by  the  society  to  take 
charge  of  and  deliver,  such  articles 
as  were  labeled  and  directed  as  spe- 
cified, if  sent  in  time,  by  any  of  the 
usual  public  modes  of  transportation, 
and  notice  was  given  to  him ;  and 
that  DO  charge  would  be  made  to 
owners  or  exhibitors  for  that  service. 
O'Nea  V.  The  State  Agricultural 
Society,  162 

2.  Held  alsOf  that  the  society  was  liable 
to  a  ptTson  employed  by  J.  P.  F.  to 
transport  articles  fW)m  the  rail  road 
depot  to  the  place  of  exhibition,    ib 


SUNDAY. 

Sse  Aoreebcent,  16. 

SURROGATE. 

.  A  surrogate  has  no  power  or  au- 
thority to  call  the  administrators 
of  a  deceased  guardian  to  account, 
on  the  petition  of  the  ward,  by  a  new 
guardian.  Farnnoorth  v.  OUphant^ 

80 

2  A  person  having  a  claim  against  the 
estate  of  a  deceased  person,  which 
has  been  presented  to,  and  disputed 
or  rejected  by,  the  executor,  and 
has  not  been  referred,  is  not  obliged 
to  commence  an  action  thereon 
within  six  months,  merely  because 
the  notice  to  creditors,  to  present 
their  claims,  has  not  been  published 
in  more  than  one  newspaper.  Dol- 
beer  v.  Ccuey,  150 

5.  A  publication  of  such  notice  in  one 
newspaper  printed  in  the  county  is 
sufficient,  unless  the  surrogate  di- 
rects a  publication  in  some  other 
paper  or  papers,  also.  ib 

4.  Application  must  be  made  to  the 
surrogate,  on  the  subject;  but  if 
he  does  not  deem  tbat  a  publication 
in  more  than  a  single  paper,  being 
one  in  the  county,  would  aid  the 
object  of  securing  notice  to  the 
creditors,  it  need  not  be  published 
in  any  other.  ib 

6.  His  order  that  notice  be  published 
in  a  specified  paper  in  the  county, 
without  mentioning  a  publication 
in  any  other,  is  evidence  that  he 
did  not  deem  a  publication  in  other 
newspapers  necessary.  ib 


SWAMP  LANDS. 

See  Eminent  ]^omain. 
Injunction  1,  2. 


TENANTS  IN  COIOION. 

A  defendant  may  raise  the  objection,  in 
ajustioe^s  court  on  a  motion  for  a 
nonsuit,  that  the  pbintiff  is  teoaoft  in 
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common  with  another  in  the  prop- 
erty in  question,  where  the  defect  of 
parties  appears,  upon  the  complaint, 
and  the  plaintiff  bases  his  claim  to 
recover  for  a  portion  of  the  value  of 
the  property  upon  tlie  ground  that  he 
is  a  joint  owner,  with  another  per- 
son, of  the  property.  Shankland,  J. 
dissented.    Hiee  v.  HoUenbeck^     GG^I 


TIME.     • 

Time  stated  In  a  pleading  is  often  not 
material ;  that  is,  it  may  be  depart- 
ed from  in  evidence;  but  allega- 
tions in  respect  to  time,  like  all 
other  allegations,  are  evidence 
against  the  party  making  them,  as 
his  admissions.  Andrews  v.  Chad- 
baume,  174 


TRUSTS  AND  TRUSTEES. 

Trustees,  having  the  lej^al  estate  in 
lands,  with  a  duty  to  perform  in  re- 
spect to  the  rents  and  profits,  and 
without  any  restriction  upon  the  right 
to  lease,  may  lease  vacant  )ots  for 
twenty-one  years,  and  covenant  that 
the  lessees  shall  have  a  renewal,  for 
a  ftirther  term  of  twenty-one  years,  at 
a  rent  to  be  appraised,  or  be  paid  for 
such  buildings  as  they  may  erect 
during  the  first  year  of  the  term. 
And  such  covenant  may  be  enforced 
against  a  new  trustee.  Netocomb  v. 
Ketielias,  608 


USURY. 

Where  notes  and  stock  are  deposited  as 
collateral  security  for  the  payment 
of  promissory  notes  given  on  obtain- 
ing a  loan  of  money,  upon  an  agree- 
ment that  the  avails  of  the  collaterals 
are  to  be  applied  to  the  payment  of 
the  loon  when  the  notes  given  Uiere- 
for  become  dm  if  the  collaterals  are 
paid  before  the  notes  of  the  borrower 
become  due,  and  the  lender  uses  the 
money,  such  ase  of  the  money  will 
not  amount  to  usury  in  the  notes, 
unless  it  was  a  part  of  the  agreement, 
made  at  the  time  of  giving  the  same, 
that  the  lender  should  have  the  use 
of  the  money  without  interest  Mor- 
gan V.  7%tf  Meehanics'  Banking 
AMoeiatiofi.,  584 

Vol.  XIX.  89 


VENDOR  AND  PURCHASER. 

1.  No  title  will  be  acquired  by  the  pur- 
chaser of  logs  from  one  who  is  in 
possession  of  land  as  assignee  of  a 
vendee,  under  a  contract  which  pro- 
hibited the  latter  from  cutting  tim- 
ber until  he  had  ma<le  certain  pay- 
ments, which  he  has  not  made ; 
althongh  the  purchaser  of  the  logs 
did  not  know  what  title  the  occu- 
pant had,  to  the  land.  Rockwell  v. 
Saundei's,  478 

2.  If  such  purchaser  of  the  logs  saws 
them  into  lumber,  in  good  faith, 
and  without  notice,  whether  he  will 
acquire  title  to  the  lumber  ?  Quare. 

ib 


w 


WAGER. 

The  plaintiff  purchased  of  the  defend- 
ants one  half  of  a  mare,  for  $800, 
the  defendants  retaining  the  owner- 
ship of  the  other  half.  It  was  stip- 
ulated, as  part  of  the  contract  of 
sale,  that  the  mare  should,  on  or 
before  the  16th  of  August  then  next, 
trot  in  harness  around  the  Roches- 
ter Union  Course  in  2  minutes  and 
84  seconds ;  and  in  case  she  failed, 
or  was  unable  to  perform,  that  then 
the  defendants  should  deduct  or 
pay  back  to  the  plaintiff  one  half  of 
such  sum  as  such  failure  might  de^ 
tract  from  the  market  value  of  said 
mare.  In  an  action  upon  this  pro- 
vision, to  recover  back  the  sum  spe- 
cified,  on  an  allegation  of  a  failure 
of  the  mare  to  perform ;  Heldj  that 
the  agreement  was  in  the  nature  of 
a  stake  or  wager  upon  a  race,  or 
trotting  match  against  time,  and 
was  therefore  void  by  statute.  Hall 
v.  Bergen^  122 


WARRANTY. 

See  Sales.  6,  7,  8. 

WILL. 

1.  A  testator,  after  his  will  had  been 
read  over  to  him,  declared  himself 
satiflfled  with  it,and  reqaested  B.  and 
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T.  to  subscribe  their  names  as  wit- 
nesses to  its  execution.  He  then 
executed  it  by  making  his  mark, 
and  tlie  two  witnesses  subscribt'd  it. 
It  was  then  proposed  iliat  there 
sliould  be  anolbor  witness,  and  at 
the  request  of  the  testator,  T.  S.  T. 
was  called  in.  When  he  came,  the 
will  was  lying  on  the  table,  and  the 
testator,  pointing  to  his  mark,  told 
him  that  was  his  mark,  and  request- 
ed him  to  witness  it,  which  he  did. 
Held  that  T.  S.  T.  was  not  one  of 
the  subscribing  witnesses  to  the  will, 
and  that  the  same  could  not  be  ad- 
mitted to  probate,  upon  his  testimo- 
ny as  such.  Tyler  v.  MapeSf        448 

2.  Held  also,  that,  to  constitute  T.  S.  T. 
a  subscribing  witness,  with  the  oth- 
ers, all  the  requisites  to  a  due  exe- 
cution of  the  will  should  have  been 
repeated  in  his  presence.  That  the 
testator  should  have  again  acknowl- 
edged his  .*fignature,  and  should 
have  again,  in  some  form,  declared 
the  instrument  to  be  his  last  will 
and  testament,  and  then  have  re- 
quested the  witness  to  attest  its 
execution.  ib 

8.  John  Bindon,  in  1819,  made  his  will ; 
which  contained  this  clause :  '*  First. 
I  give  and  bequeath  to  my  sous 
George  Bindon,  Jaseph  Bindon,  and 
my  faithful  housekeeper,  Jane  Mc- 
C ready,  all  that  messuage  or  tenement 
in  which  I  now  live,  witli  all  the 
household  l\irniture,  stock  of  cattle 
and  buildings,  and  the  land  Known 
by  number  fifty- six  containing  eighty 
acres,  to  them  and  their  heirs  for 
their  use  and  improvement  and  equal 
emolument  duriniif  their  natural  lives, 
and  after  their  decease,  to  the  heirs 
of  John  Bill  of  the  city  of  New  York, 
chairmaker.*'  And  he  made  his  sons 
George  and  Joseph,  residuarj'  devi- 
sees and  legatees.  The  testator  died 
in  18iJ2 ;  his  son  George  in  1825;  and 
John  Bill  in  1826,  leaving  four  chil- 
dren, one  of  whom  died  in  1828  with- 
out issue ;  and  another  in  1837, 
leaving  children ;  and  a  tliird  in 
1848,  without  issue,  ajid  the  fourth 
still  survived.  This  surviving  daugh- 
ter of  Bill,  and  the  children  of  the  de- 
ceased daughter  were  the  plaintiffs, 
in  1829,  A.  W.  obtained  a  judgment 
against  the  testator,  which  was  xe- 
vivod  by  scire  facias  in  1833,  and  lot  56 
and  another  were  sold  and  conveyed 
by  the  sheriff,  under  which  title  the 
dflfffldantfl  claimed  to  own  No.  56. 


The  writ  of  scire  fhcias  issued  against 
Joseph  Bindon  juu.,  Jane  McCready 
and  the  heirs  of  John  Bill ;  but  was 
not  ser\'ed  upon  the  latter;  the  re- 
turn of  the  sheriff  stating  that  they 
had  uothingln  his  bailiwick  by  which 
lie  could  give  them  notice,  and  that 
they  were  not  found  therein.  Held 
that  the  share  of  George  Bindon 
lai)se(l,  and  Joseph  Bindon  and  Jane 
McCrea<ly  took  a  life  estate  as  ten- 
ants in  common  of  two-thirds ;  that 
the  tlnee  children  of  John  Bill,  living 
at  the  time  of  the  testator's  death, 
also  took  a  life  estate,  with  right  to 
immediate  possession,  in  one  third  on 
the  death  of  the  testator,  and  in  each 
of  the  remaining  two  thirds  on  the 
death  of  the  first  takers,  respectively ; 
that  the  sale  on  the  scire  facias,  did 
not  affect  their  rights ;  and  that  the 
grandchildren  of  John  Bill  had  no 
interest  in  the  estate.  Campbell  y. 
Rawdon,  434 

4.  The  statute,  (1  /?.  S.  748,  <>  1,)  de- 
claring that  the  word  "  heirs"  is  not 
necessary  to  convey  a  fee,  and  that 
every  grant  or  devise  of  real  estate 
hereafter  to  be  executed,  shall  |)ass  all 
the  estate  of  the  giuntor  or  testator, 
&c.  does  not  apply  to  wills  of  real 
estate  executed  belbre  Januarj'  1st, 
1830,  although  the  testator  died  after 
that  day.  ib 

6.  "  Heirs  of  A.,'  A.  being  then  alive, 
may  mean  the  children  of  A.  ib 

6.  A  testamentary  gift  to  a  class  of  per- 
sons, generally  comprehends  those 
living  at  the  time  of  the  death  of  the 
testator.  And  where  there  is  a  devise 
'  to  a  fluctuating  class  of  persons,  the 
decease  of  a  part  of  them  in  the  life- 
time of  the  testator  will  occasion  no 
lapse  in  the  disposition.  ib 

WITNESS 

1.  In  an  action  against  two  or  more  to 
recover  damages  for  vrrongftilly  de- 
taining personal  property,  each  de- 
fendant is  a  competent  witness  for  his 
co-defendant.     Gardner  v.  FHidey, 
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2.  Where  a  defendant  is  examined  as  a 
witness  by  the  plaintiff,  if  his  testi- 
mony is  merely  responsive  to  the 
inquiries  put  to  him,  or  is  necessary 
to  explain  or  qualify  his  own  answers 
to  those  inquirieB,  or  to  diacbArge 


when  those  answers  would  otherwise 
charge  him,  the  plamtiff  has  no  right 
to  be  sworn  as  a  witness  on  his  o\yji 
behalf,  under  section  395  of  the  code. 
Richardson  v.  WUkins^  510 

8.  If  the  defendant  ^,oes  beyond  these 
points,  the  plaintiff  can  be  a  witness 
only  in  respect  to  tlie  excess.  ih 

4,  The  right  of  one  party,  by  his  ovn\ 
oath,  to  contradict  the  other,  who  has 
been  put  under  a  compulsory  ex- 
amination, is  in  derogation  of  the 
common  law,  and  should  not  receive 
a  loose  construction.  ib 

6.  Where  a  defendant  is  charged  with  a 
fraudulent  suppression  of  the  truth, 
upon  an  exchange  of  horses,  and  the 
plaiDtiff*,  by  a  compulsory  examina- 
tion, has  drawn  from  him  statements 
fVom  which,  unexplained,  a  conceal- 
ment of  an  important  d^ect  in  the 
horse  exchanged  by  him  may  be  in- 
ferred, it  is  competent  for  him  to 
state  the  circumstances  of  the  trans- 
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action,  so  fkr,  and  so  far  only,  as  to 
explain  his  answer,  and  show  the  rea- 
son for  the  concealment.  ib 

G.  Where  the  plaintiff  is  examined  as  a 
witness  in  his  own  behalf  under  §  396 
of  the  code,  and  the  defendant,  in- 
stead of  objecting  to  so  much  of  the 
evidence  given  by  the  plaintiff  as  is 
illegal,  objects,  generally,  that  the 
plaintiff  cannot  be  a  witness,  the  ob- 
jection will  not  avail  if  any  part  of 
the  plaintiff's  testimony  is  compe- 
tent, ib 

7.  A  debtor  who  has  made  an  assign- 
ment of  his  property  in  trust  for  the 
benefit  of  creditors  is  a  competent 
witness  in  an  action  by  a  person  to 
whom  he  has  assigned  a  policy  of  in- 
surance, to  secure  a  debt  or  liability. 
Allen  V.  The  Hudson  River  Mviual 
Ins.  Co.,  442 

8.  Nor  is  any  notice  of  the  plaintiff's 
intention  to  examine  the  assignor  u 
a  witness,  necessary.  ib 
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